REUGIOUS  UBERTY  AND  THE  BILL  OF  RIGHTS 


Y  4.  J  89/1:104/65 

Religious  Library  aad  the  Bill  of  R. . . 

HEARINGS 

BEFORE  THE 

SUBCOMMITTEE  ON  THE  CONSTITUTION 

OF  THE 

COMMITTEE  ON  THE  JUDICIARY 
HOUSE  OP  REPRESENTATIVES 

ONE  HUNDRED  FOURTH  CONGRESS 

FIRST  SESSION 


JUNE  8,  10,  23,  JULY  10  AND  14,  1995 


Serial  No.  65 


'^/ 


Printed  for  the  use  of  the  Committee  on  the  Judiciary 


REUGIOUS  UBERTY  AND  THE  BILL  OF  RIGHTS 


HEARINGS 

BEFORE  THE 

SUBCOMMITTEE  ON  THE  CONSTITUTION 

OF  THE 

COMMITTEE  ON  THE  JUDICIARY 
HOUSE  OF  REPRESENTATIVES 

ONE  HUNDRED  FOURTH  CONGRESS 

FIRST  SESSION 


JUNE  8,  10,  23,  JULY  10  AND  14,  1995 


Serial  No.  65 


Printed  for  the  use  of  the  Committee  on  the  Judiciary 


U.S.   GOVERNMENT  PRINTING  OFFICE 
WASHINGTON  :  1996 


For  sale  by  the  U.S.  Government  Printing  Office 

Superintendent  of  Documents,  Congressional  Sales  Office,  Washington,  DC  20402 

ISBN  0-16-052864-X 


COMMITTEE  ON  THE  JUDICIARY 

HENRY  J.  HYDE,  lUinois,  Chairman 

CARLOS  J.  MOORHEAD,  California  JOHN  CONYERS,  Jr.,  Michigan 

F.  JAMES  SENSENBRENNER,  Jr.,  PATRICIA  SCHROEDER,  Colorado 

Wisconsin  BARNEY  FRANK,  Massachusetts 

BILL  McCOLLUM,  Florida  CHARLES  E.  SCHUMER,  New  York 

GEORGE  W.  GEKAS,  Pennsylvania  HOWARD  L.  BERMAN,  CaUfomia 

HOWARD  COBLE,  North  Carolina  RICK  BOUCHER,  Virginia 

LAMAR  SMITH,  Texas  JOHN  BRYANT,  Texas 

STEVEN  SCHIFF,  New  Mexico  JACK  REED,  Rhode  Island 

ELTON  GALLEGLY,  CaUfornia  JERROLD  NADLER,  New  York 

CHARLES  T.  CANADY,  Florida  ROBERT  C.  SCOTT,  Virginia 

BOB  INGLIS,  South  Carolina  MELVIN  L.  WATT,  North  CaroUna 

BOB  GOODLATTE,  Virginia  XAVIER  BECERRA,  CaUfomia 

STEPHEN  E.  BUYER,  Indiana  JOSE  E.  SERRANO,  New  York 

MARTIN  R.  HOKE,  Ohio  ZOE  LOFGREN,  Cahfomia 

SONNY  BONO,  CaUfornia  SHEILA  JACKSON  LEE,  Texas 
FRED  HEINEMAN,  North  CaroUna 
ED  BRYANT,  Tennessee 
STEVE  CHABOT,  Ohio 
MICHAEL  PATRICK  FLANAGAN,  IlUnois 
BOB  BARR,  Georgia 

Alan  F.  Coffey,  Jr.,  General  Counsel /Staff  Director 
Julian  Epstein,  Minority  Staff  Director 


SUBCOMMTITEE  ON  THE  CONSTITUTION 

CHARLES  T.  CANADY,  Florida,  Chairman 
HENRY  J.  HYDE,  IlUnois  BARNEY  FRANK,  Massachusetts 

BOB  INGLIS,  South  CaroUna  MELVIN  L.  WATT,  North  CaroUna 

MICHAEL  PATRICK  FLANAGAN,  lUinois  JOSE  E.  SERRANO,  New  York 

F.  JAMES  SENSENBRENNER,  Jr.,  JOHN  CONYERS,  Jr.,  Michigan 

Wisconsin  PATRICIA  SCHROEDER,  Colorado 

MARTIN  R.  HOKE,  Ohio 
LAMAR  SMITH,  Texas 
BOB  GOODLATTE,  Virginia 

Kathryn  a.  Hazeem,  Chief  Counsel 

William  L.  McGrath,  Counsel 

Keri  D.  Harrison,  Assistant  Counsel 

John  H.  Ladd,  Assistant  Counsel 

Robert  Raben,  Minority  Counsel 


(H) 


CONTENTS 


HEARINGS  DATES 

Page 

June  8,  1995  1 

June  10,  1995  181 

June  23,  1995  275 

July  10,  1995  403 

July  14,  1995  489 

OPENESfG  STATEMENT 

Canady,  Hon.  Charles  T.,  a  Representative  in  Congress  from  the  State  of 

Florida,  and  chairman,  Subcommittee  on  the  Constitution  1 

WITNESSES 

Alley,  Robert,  professor  of  humanities.  University  of  Richmond  223 

Anderson,  John  241 

Armey,  Scott,  Denton  County  commissioner.  Precinct  3,  Denton,  TX 521 

Ball,  William  Bentley,  attorney,  Ball,  Skelly,  Murren  &  Connell  140 

Barber,  Ron  B.,  attorney.  Barber  &  Bartz,  Tulsa,  OK  493 

Barton,  David,  Wallbuilders  593 

Bontempi,  Shanda,  eighth  grade  student,  Oklahoma  City,  OK 526 

Breidenoach,  Lynne  396 

Brown,  Rev.  Lavonn  D.,  pastor.  First  Baptist  Church,  Norman,  OK 508 

Burton,  David,  private  citizen   593 

Burton,  Joshua,  elementary  school  student  369 

Burton,  Mark  D.,  father  of  Joshua  Burton  362 

Chamberlain,  Rev.   C.   Dow,  S.T.D.,   executive  director,   Virginia   Interfaith 

Center  for  Public  Policy  188 

Christensen,  Richard  L.,  Ph.D.,  assistant  professor  of  church  history,  Phillips 

Theological  Seminary 568 

Compton,  Donna,  the  Interfaith  Alliance,  Disciples  of  Christ  Minister 595 

Cowell,  Marvin  239 

Davis,  Derek  H.,  director,  J.M.  Dawson  Institute  of  Church-State  Studies, 

Baylor  University  134 

Edwards,  Representative  Al,  Texas  House  of  Representatives,  District  No. 

146  504 

Fiore,  April,  accompanied  by  her  daughter,  Rebecca  Fiore  352 

Forbes,  Rev.  Dr.  James,  Jr.,  senior  minister,  Riverside  Church  422 

Fowler,  Autumn  597 

Free,  Rev.  Marcia,  pastor.  First  United  Church  of  Tampa,  and  president, 

Hillsborough  Clergy  Association  336 

Fuller,  Rev.  Charles  G.,  pastor,  First  Baptist  Church,  Roanoke,  VA 208 

Gardner,  Dr.  Rufus  272 

Gilreath,  Cindy  238 

Gingerich,  Ray,  professor,  Eastern  Mennonite  College  253 

Graves,  Representative  William,  Oklahoma  House  of  Representatives 530 

Green,  Jennifer,  student.  University  of  North  Florida  330 

Green,  Rev.  W.  Henry,  pastor.  Heritage  Community  Church,  St.  Petersburg, 

FL  315 

Gregson,  Timothy  243 

Herdahl,  Lisa,  Ecru,  MS  469 

Hertzberg,  Rabbi  Arthur,  Rabbi  Emeritus,  Temple  Emmanuel  452 

Hilton,  Dr.  James  393 

Hyde,  Hon.  Henry  J.,  a  Representative  in  Congress  from  the  State  of  Illinois  ..  404 

(III) 


IV 

Page 

Infranco,  Joseph  P.,  Migliore  &  Infranco,  P.C 475 

Istook,  Hon.  Ernest  J.,  Jr.,  a  Representative  in  Congress  from  the  State 

of  Oklahoma  4^  49I 

Johnston,  A.  Eric,  attorney,  Johnston,  Trippe  &  Brown  385 

Johnston-Loehner,  Amber,  daughter  of  Marian  Johnston-Loehner  325 

Johnston-Loehner,  Marian,  mother  of  Amber  Johnston-Loehner 329 

Jones,  Keith 273 

Kidd,  Art 240 

Lazarus,  Jessica  397 

May,  Colby,  senior  counsel.  Office  of  Governmental  Affairs,  American  Center 

for  Law  and  Justice 184 

McConnell,  Michael  W.,  William  B.  Grdiam  Professor  of  Law,  University 

of  Chicago   113 

Mee,  Janice,  school  board  member,  Sarasota,  FL  399 

Murray,  William  J.,  author  and  editor  582 

Nauman,  Jason  C,  former  student  council  president,  Spotswood  High  School  .  230 
Neuhaus,  Father  Richard  John,  president.  Institute  on  Religion  and  Public 

Life  446 

O'Connor,  John  Cardinal,  His  Eminence,  archbishop  of  New  York  405 

Parshall,  Craig  L.,  attorney,  Fredericksburg,  VA  244 

Paulsen,  Michael  Stokes,  professor.  University  of  Minnesota  Law  School  53 

Pearson,  Ellen,  on  behalf  of  Audry  Pearson,  student  234 

Rana,  Dr.  Sandra,  mother  of  a  Tulsa  public  school  student,  Tulsa,  OK  558 

Redlich,  Norman,   attorney,  Wachtell,   Lipton,  Rosen  &  Katz,  on  behalf  of 

the  American  Jewish  Congress  83 

Rodstein,  David  271 

Rosenberger,  Ronald  W.,  former  University  of  Virginia  student 214 

Rosenthal,  Robert  H.,  president.  Southwest  Florida  Chapter,  American  Jewish 

Committee 369 

Shackelford,  Kelly,  adjunct  professor.  University  of  Texas  School  of  Law  262 

Schiller,  Rabbi  Mayer,  author  and  lecturer  459 

Schroeder,  Hon.  Patricia,  a  Representative  in  Congress  from  the  State  of 

Colorado  403 

Schwab,  Greg,  father  of  Audrey  Schwab,  public  school  student  565 

Shaw,  Geoffrey  242 

Shields,  Rev.  James  C,  United  Methodist  minister  598 

Shirley,  Bill  241 

Spong,  Dr.  Charles  W.,  director  for  distance  education.  Southeastern  College 

of  the  Assemblies  of  God  345 

Staver,  Mathew  D.,  president  and  general  counsel.  Liberty  Counsel  277 

Stewart,  Delano  S.,  attorney 357 

Storms,  Rhonda 398 

Vinnett,  George,  private  citizen 602 

Welch,  Shannon,  former  high  school  valedictorian,  Desoto,  TX  554 

Whittington,  Lyn,  private  citizen  550 

Wilson,  Rev.  William  G.,  pastor.  First  Baptist  Church,  Waynesboro,  VA  200 

Wright  Bill 271 

Yagolnick  Victoria 237 

LETTERS,  STATEMENTS,  ETC.,  SUBMITTED  FOR  THE  HEARINGS 

Armey,  Scott,  Denton  County  commissioner.  Precinct  3,  Denton,  TX:  Prepared 

statement  524 

Ball,  William  Bentley,  attorney.  Ball,  Skelly,  Murren  &  Connell:  Prepared 

statement  142 

Barber,  Ron  B.,  attorney.  Barber  &  Bartz,  Tulsa,  OK:  Prepared  statement 497 

Brown,  Rev.  Lavonn  D.,  pastor.  First  Baptist  Church,  Norman,  OK:  Prepared 

statement  512 

Burton,  Mark  D.,  father  of  Joshua  Burton:  Prepared  statement  365 

Chamberlain,   Rev.   C.   Dow,   S.T.D.,  executive  director,   Virginia  Interfaith 

Center  for  Public  Policy:  Prepared  statement  191 

Christensen,  Richard  L.,  Ph.D.,  assistant  professor  of  church  history,  Phillips 

Theological  Seminary:  Prepared  statement  ...—  572 

Davis,  Derek  H.,  director,  J.M.  Dawson  Institute  of  Church-State  Studies, 

Baylor  University:  Prepared  statement  137 

Fiore,  April:  Prepared  statement 354 


V 

Page 

Flanagan,  Hon.  Michael  Patrick,  a  Representative  in  Congress  from  the  State 

of  Illinois:  Prepared  statement 51 

Forbes,  Rev.  Dr.  James,  Jr.,  senior  minister.  Riverside  Church:  Prepared 

statement  438 

Frank,  Hon.  Barney,  a  Representative  in  Congress  from  the  State  of  Massa- 
chusetts: Excerpt  from  Equal  Access  Act  (P.L.  98-377,  title  VIII  (Aug. 
11,  1984))  154 

Free,  Rev.  Marcia,  pastor.  First  United  Church  of  Tampa,  and  president, 

Hillsborou^  Clergy  Association:  Prepared  statement  338 

Fuller,  Rev.  Charles  G.,  pastor.  First  Baptist  Church,  Roanoke,  VA:  Prepared 

statement  211 

Gingerich,  Ray,  professor,  Eastern  Mennonite  College:  Prepared  statement 256 

Graves,  Representative  William,  Oklahoma  House  of  Representatives:  Pre- 
pared statement  534 

Green,  Jennifer,  student,  University  of  North  Florida:  Prepared  statement  333 

Green,  Rev.  W.  Henry,  pastor,  Heritage  Community  Church,  St.  Petersburg, 
FL:  Prepared  statement 319 

Herdahl,  Lisa,  Ecru,  MS:  Prepared  statement 472 

Hertzberg,   Rabbi   Arthur,   Rabbi   Emeritus,   Temple   Emmanuel:   Prepared 

statement  454 

Infranco,  Joseph  P.,  Migliore  &  Infranco,  P.C.:  Prepared  statement  478 

Istook,  Hon.  Ernest  J.,  Jr.,  a  Representative  in  Congress  from  the  State 
of  Oklahoma: 

Court  case  involving  Sante  Fe  Independent  School  District 25 

IRS  memorandum  and  related  letter  6 

Prepared  statement  12 

Johnston,  A.  Eric,  attorney,  Johnston,  Trippe  &  Brown:  Prepared  statement  ...      389 

Johnston-Loehner,  Amber,  daughter  of  Marian  Johnston-Loehmer:  Prepared 

statement  327 

McConnell,  Michael  W.,  William  B.  Graham  Professor  of  Law,  University 
of  Chicago: 

Prepared  statement  116 

Proposed  language  for  equal  rights  amendment 168 

Murray,  William  J.,  author  and  edtor 586 

Nauman,  Jason  C,  former  student  council  president,  Spotswood  High  School: 

F*repared  statement 232 

Neuhaus,  Father  Richard  John,  president.  Institute  on  Religion  and  Public 

Life:  Prepared  statement  448 

Parshall,  Craig  L.,  attorney,  Fredericksburg,  VA:  Prepared  statement  247 

Paulsen,  Michael  Stokes,  professor,  University  of  Minnesota  Law  School:  Pre- 
pared statement  57 

Redlich,  Norman,  attorney,  Wachtell,  Lipton,  Rosen  &  Katz,  on  Behalf  of 
the  American  Jewish  Congress:  Prepared  statement  86 

Rosenberger,   Ronald  W.,   former  University  of  Virginia  student:  Prepared 

statement  218 

Rosenthal,  Robert  H.,  president,  Southwest  Florida  Chapter,  American  Jewish 

Committee:  Prepared  statement  373 

Shackelford,  Kelly,  adjunct  professor,  University  of  Texas  School  of  Law: 
Prepared  statement 266 

Schiller,  Rabbi  Mayer,  author  and  lecturer:  Prepared  statement  461 

Shields,  Rev.  James  C,  United  Methodist  minister:  Prepared  statement 600 

Spong,  Dr.  Charles  W.,  director  for  distance  education,  Southeastern  College 

of  the  Assemblies  of  God:  Prepared  statement  348 

Staver,  Mathew  D.,  president  and  general  counsel.  Liberty  Counsel:  Prepared 

statement  281 

Wilson,  Rev.  William  G.,  pastor.  First  Baptist  Church,  Waynesboro,  VA:  Pre- 
pared statement  203 

APPENDIX 
Additional  material  submitted  for  the  hearings  605 


RELIGIOUS  LIBERTY  AND  THE  BILL  OF 

RIGHTS 


THURSDAY,  JUNE  8,  1995 

House  of  Representatives, 
Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10:09  a.m.,  in  room 
2141,  Rayburn  House  Office  Building,  Hon.  Charles  Canady  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Charles  T.  Canady,  Henry  J.  Hyde,  Bob 
Inglis,  Michael  Patrick  Flanagan,  F.  James  Sensenbrenner,  Jr., 
Martin  R.  Hoke,  Lamar  Smith,  Bob  Goodlatte,  Barney  Frank,  Mel- 
vin  L.  Watt,  Jose  E.  Serrano,  John  Conyers,  Jr.,  and  Patricia 
Schroeder. 

Also  present:  Kathryn  A.  Hazeem,  chief  counsel;  Jacquelene 
McKee,  paralegal;  and  Robert  Raben,  minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  CANADY 

Mr.  Canady.  The  subcommittee  will  come  to  order. 

Recent  decisions  of  the  U.S.  Supreme  Court  have  been  criticized 
for  failing  to  take  into  account  the  rights  of  students  in  public 
schools  and  individuals  in  the  public  square  to  the  free  exercise  of 
religion  and  freedom  of  speech  as  guaranteed  by  the  first  amend- 
ment to  the  U.S.  Constitution.  It  is  clear  that  the  Government 
should  not  be  a  proponent  of  religious  dogma. 

Unfortunately,  the  law  in  effect  has  driven  religion  from  the  pub- 
lic schools  and  the  public  square,  except  in  rather  limited  cir- 
cumstances. In  fact,  as  the  testimony  today  will  show,  government 
entities  are  often  hostile  toward  religious  speech  and  expression,  ef- 
fectively censoring  religious  ideas  and  expression  because  of  their 
content. 

The  establishment  clause  and  the  free  exercise  clause  have  been 
interpreted  by  the  Supreme  Court  and  the  lower  Federal  courts  in 
a  way  that  often  places  them  in  conflict  with  one  another.  Our  job 
here  today  is  to  examine  that  jurisprudence  with  an  eye  toward  re- 
lieving the  conflicts  and  to  ensuring  that  the  core  value  of  the  first 
amendment,  religious  liberty,  is  fully  protected. 

I  have  recently  read  that  during  the  49  months  of  his  Presidency, 
Abraham  Lincoln  issued  nine  separate  calls  to  public  penitence, 
fasting,  prayer,  and  thanksgiving.  We  have  indeed  come  a  long  way 
from  the  days  of  Lincoln  to  today,  when  in  some  places  students 
are  harassed  by  school  authorities  as  they  seek  to  gather  for  prayer 
or  to  otherwise  express  their  religious  convictions. 

(1) 


Our  hearing  today  is  the  first  of  several  panels  the  subcommittee 
has  scheduled  on  this  very  important  issue.  This  Saturday  the  sub- 
committee will  hold  a  hearing  on  "Religious  Liberty  and  the  Bill  of 
Rights"  in  Harrisonburg,  VA.  We  will  hold  additional  field  hearings 
throughout  the  summer.  It  is  my  intention  to  hold  more  hearings 
in  Washington  in  late  July. 

I  want  to  thank  each  of  the  witnesses  for  coming  this  morning. 
I  look  forward  to  hearing  their  testimony. 

Our  first  witness  this  morning  is  the  Honorable — ^I  am  sorry,  Mr. 
Frank. 

Mr.  Frank.  Thank  you,  Mr.  Chairman. 

Since  you  were  gracious  enough  to  wait  for  me,  it  would  be  a 
waste  for  me  not  to  make  my  statement. 

I  do  not  believe  the  Constitution  needs  to  be  tampered  with  in 
this  regard.  Now  we  are  on  our  fourth  constitutional  amendment 
and  the  year  isn't  half  over.  At  this  pace,  my  majority  colleagues 
apparently  will  have  proposed  16  constitutional  amendments  in 
their  time  here. 

To  date,  none  have  been  adopted,  but  out  of  16,  I  would  think 
the  law  of  averages  alone  means  they  will  probably  get  a  couple. 
But  this  one  I  think  is  particularly  ill-advised. 

Under  the  law,  under  the  Constitution,  reinforced  by  a  law 
passed  by  this  Congress  with  my  support  at  a  time  when  it  was 
controversial,  students  who  are  religious  have  fiill  opportunity  to 
pray  in  every  meaningful  way.  The  schoolday  is  so  structured  that 
there  are  numerous  times  during  the  day  when  a  student  who 
wishes  to  say  a  prayer,  silently,  of  course,  at  any  time,  but  audibly 
at  a  variety  of  times. 

People  can  speak  going  from  one  class  to  another,  there  are  peri- 
ods before  class  starts,  there  is  a  period  at  lunch  for  many  people, 
there  is  a  period  of  recess  for  many  people,  there  are  gymnasium 
classes,  and  others  when  people  are  allowed  to  speak.  I  gather 
there  have  been  allegations  that  in  some  cases  students  who  have 
been  seen  to  be  praying  or  heard  to  be  praying  during  those  peri- 
ods, have  been  rebuked.  That  is  a  violation  of  their  rights  under 
current  law. 

You  do  not  need  a  constitutional  amendment  to  protect  the  right 
of  a  student  to  say  a  prayer  before  his  or  her  lunch.  Any  school  offi- 
cial who  interferes  because  he  or  she  happens  to  overhear  a  stu- 
dent on  his  or  her  free  time  saying  a  prayer,  is  making  a  mistake. 

When  we  passed  the  law  some  time  ago,  known  as  the  equal  ac- 
cess law,  which  talked  about  the  right  of  students  to  use  the  school 
buildings  before  and  after  school,  many  of  my  friends  wanted  to  ex- 
clude the  right  of  students  to  have  religious  meetings.  I  thought 
that  was  a  grave  error.  And  in  fact,  we  passed  a  law  which  was 
challenged  in  court  but  upheld  by  the  Supreme  Court  which  says 
if  you  make  the  school  faciUties  available  before  and  after  school 
to  students,  you  may  not  discriminate  against  religious  organiza- 
tions. I  had  friends  who  wanted  to  do  that.  They  were  wrong. 

In  fact,  that  bill  passed  the  House  under  a  suspension  of  rules 
procedure  where  we  had  two-thirds,  and  that  is  what  happened.  I 
am  sure  there  are  cases  when  individual  school  administrators  or 
teachers  violate  the  students'  right.  There  are  often  cases  of  peo- 


pie's  rights  being  violated.  That  is  why  we  have  adjudicatory  proce- 
dures to  vindicate  them. 

I  see  no  evidence  at  all  that  these  are  terribly  widespread.  Many 
of  the  examples  I  have  heard  about  when  you  look  at  them  are  not, 
in  fact,  infringements  of  people's  rights.  So  the  law  is  already  clear 
that  students  have  that  right. 

Why  then  a  constitutional  amendment?  I  think  it  is  very  clear. 
Because  people  want  to  expose  students  who  are  not  themselves  re- 
ligious to  the  religion  of  others.  No  one  seriously  can  contend  that 
individuals,  students  who  are  themselves  religious,  can  be  pre- 
vented from  speaking  out,  praying  in  a  variety  of  ways.  What  peo- 
ple are  seeking  is  the  right  to  engage  in  religious  observance  in 
ways  that  bring  in  other  people.  And  I  think  it  is  one  of  the  gravest 
inconsistencies  that  I  have  seen  in  many  years. 

A  good  number  of  people  who  proclaim  to  be  supporters  of  the 
family,  the  autonomy  of  the  family,  who  talk  about  defending  the 
family  from  the  intrusion  of  government,  are  prepared  to  use  the 
mechanism  of  compulsory  school  attendance  to  expose  children  to 
religion  beyond  what  their  families  might  choose  them  to  get.  This 
proposal  makes  sense  only  if  you  think  that  if  you  leave  it  to  the 
families,  the  children  will  not  be  inculcated  with  a  sufficient 
amount  of  religion.  And  this  creates  a  forum  in  which  children  who 
are  brought  up  in  nonreligious,  irreligious,  or  antireligious  setting, 
all  of  wMch  are  as  constitutionally  protected  as  religious  settings, 
the  Constitution  should  be  seen  as  firmly  protecting  people's  rights 
to  be  very  religious,  very  antireligious,  very  nonreligious. 

The  Government  is  neutral  on  that  family  and  individual  choice. 
And  this  is  an  effort  to  undermine  the  autonomy  of  that  choice.  No 
one,  I  believe,  who  understands  the  role  of  prayer,  thinks  that  you 
need  to  have  public  access  in  a  school,  during  the  schoolday,  for 
your  prayer  to  be  valid,  for  you  to  be  able  to  pray  in  a  way  that 
is  religiously  significant  to  you  and  the  Grod  you  worship. 

What  is  being  sought  is  the  right  to  do  that  in  a  public  and 
semicoercive  manner,  because  you  have  it  being  done  during  the 
schoolday  when  children  are  there  involuntarily  because  of  the 
school  attendance  laws,  and  the  effort  is,  as  I  said,  to  expose  those 
children  to  more  religion  than  the  families  would  do  if  they  were 
left  to  their  own  devices.  That  is  not  an  appropriate  role  for  the 
U.S.  Grovemment  or  any  other  government,  and  that  is  why  I  am 
opposed  to  this  constitutional  amendment. 

Mr.  Canady.  Thank  you,  Mr.  Frank. 

Our  first  witness  this  morning  is  the  Honorable  Ernest  Istook, 
Jr.  Congressman  Istook  represents  the  Fifth  District  of  Oklahoma 
and  has  been  a  leader  on  this  important  issue. 

I  want  to  thank  Mr.  Istook  for  the  hard  work  he  has  been  doing 
on  this  very  important  issue  and  we  appreciate  Mr.  Istook's  being 
with  us  today. 

We  are  going  to  ask  that  our  witnesses  try  to  confine  their  testi- 
mony to  about  10  minutes.  The  testimony  contained  in  your  full 
statement  will  be  included  in  the  record  without  objection  for  all 
the  witnesses. 

Mr.  Istook. 


STATEMENT  OF  HON.  ERNEST  J.  ISTOOK,  JR.,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  OKLAHOMA 

Mr.  ISTOOK.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman  and  members  of  the  committee,  I  do  thank  you  for 
convening  this  hearing,  and  those  which  are  to  follow,  concerning 
the  religious  liberties  which  are  so  precious  and  fundamental  to  us 
as  Americans.  We  all  know  religious  freedom  was  a  vital  motive 
which  prompted  many  people  to  come  across  the  oceans  to  this 
country. 

Our  Founding  Fathers  understood  that  our  fundamental  rights 
do  not  come  from  government,  but  from  God.  They  enshrined  with- 
in the  Declaration  of  Independence  the  words  that  all  men  are  cre- 
ated equal,  and  that  we  are  endowed  by  our  Creator  with  certain 
inalienable  rights.  And  during  our  colonial  period  and  for  almost 
200  years  thereafter,  this  belief  in  God  was  clearly  and  openly  ex- 
pressed. It  was  there  in  pubUc  activity,  it  remains  engraved  on 
public  buildings. 

It  is  sung  in  our  national  anthem,  and  even  stamped  on  our  coins 
and  printed  on  our  currency,  "In  God  We  Trust."  In  Philadelphia, 
on  Constitution  Hall  itself  is  permanently  written:  "Let  us  raise  a 
standard  to  which  the  wise  and  honest  can  repair.  The  event  is  in 
the  hands  of  God."  The  words  were  spoken  first  by  George  Wash- 
ington. 

Unfortunately,  despite  the  freedoms  enshrined  in  the  Constitu- 
tion, millions  of  Americans  today  believe  their  freedom  of  religion 
and  of  religious  expression  is  endangered.  The  most  frequently  pub- 
licized comments  mention  prayer  in  public  schools  or  at  gradua- 
tions. 

But  although  the  concern  began  in  the  1960's  with  court  deci- 
sions outlawing  vocal  prayer  at  school  by  groups  of  students,  it  has 
not  ended  there.  From  classroom  prayer,  the  court  restrictions  on 
religious  expression  have  expanded. 

In  a  case  involving  a  Jewish  rabbi,  it  was  determined  to  restrict 
graduation  prayers  as  well.  Now  our  courts  are  clogged  today  with 
students  begging  to  offer  their  own  prayers  at  graduation. 

The  Ten  Commandments,  the  source  of  so  many  of  our  own  laws, 
was  banned  not  only  from  the  schoolhouse,  but  also  from  the  court- 
house. And  at  holiday  times,  nativity  scenes  were  kicked  off  of  pub- 
lic property  unless  their  supposedly  dangerous  influence  was  di- 
minished by  including  enough  plastic  reindeer  or  maybe  Frosty  the 
Snowman  to  counterbalance  them. 

Even  a  State  law  to  permit  a  moment  of  silence  was  struck  down 
by  the  Supreme  Court  in  1985  in  Wallace  v.  Jaffree,  because  a  mo- 
ment of  silence  could  be  used  for  silent  prayer.  Then  about  a  year 
and  a  half  ago,  Federal  bureaucrats  got  into  the  act  big  time.  The 
Equal  Employment  Opportiuiity  Commission  proposed  new  regula- 
tions to  have  the  Federal  Government  control  and  restrict  what 
people  in  the  workplace  could  or  could  not  say  about  their  religion 
and  their  beliefs. 

Although  congressional  outcries  killed  that  EEOC  plan,  some 
Federal  efforts  continue.  For  example,  trainers  for  AIDS  awareness 
seminars,  mandatory  for  Federal  workers,  were  taught  that  they 
might  need  to  break  down  the  religious  beUefs  of  the  training  par- 


ticipants.  And  now  there  is  a  memo  from  the  IRS,  the  Internal  Rev- 
enue Service. 

And,  Mr.  Chairman,  I  have  made  copies  of  the  memo  and  a  relat- 
ed letter  available  to  the  committee  here. 

[The  information  follows:] 


lnt<jrnal  Rovoooo  Sorvioo 


dace:  ^zq   Q  7  iggG 

CO :  All  P.epresenca  c  1  ves  oc  che  Oiscncc  Oireccor 
Laguna  Nicuel  Discncc 


Crom:  Assiscanc  Oiscricc  Oiraccor   c5Gi 


Lacuna  Miguel  Oiscric: 


^^. 


subjecc:  Wor^placa  Rascnccions  on  Dispiay  oi:  Religious  ica.-ns 


Faciarai  regulacions  procac:  employees  againsc  unlawcul 
di scrim  1 na c ion  based  on  race,  color,  raligion,  gender, 
nacionai  origin,  age  or  disabilic/.   The  racsnc  noLiday  season 
prompced  some  employees  co  inquire  abouc  ciie  Discncc 's  goiicv 
regarding  Che  display  oc  religious  icams  m  che  workplace. 


The  display  oc  religious  icasns  m  che  (-.■orl<ulace  where 
chere  is  pocancial  viewing  by  co-employees  or  caxoayers  oc 
differe.TC  Caichs  is  prohibicad ,  since  such  displays  can  be 
considered  "incrusive"  according  Cc  courc  ruling  (Brown  v. 
PoL^c  Councy  Iowa)  .  The  Courc  concluded  this  limicacion  on  an 
individual's  conduct  is  noc  a  violation  oc  cirsc  .\mendmenc 
rigiics  since  che  individual  is  scill  free  co  hold  personal 
religious  beliefs. 

employees  wishing  co  bring  personal  religious  icems 
uichin  cheir  work  area  should  keep  che  icems  in  an  enclosed 
space  wichin  chair  work  scacion.  available  for  cheir  personal 
review  only.   These  rascnccions  apply  year-round,  alchough 
mosc  quescions  arise  during  che  holiday  season. 

We  will  reissue  chis  memoranduin  ac  che  end  oc 
November  1995.   Please  forward  ic  co  managers  ac  your  pose  of 
ducy  CO  ensure  consiscency  and  compliance.   If  you  need 
addicional  i.tc  orma  cion .  please  ccncacc  your  EZO    Specialise  ac 
(7m)543-4'?2i. 


Internal  Revenue  Service 


Djsirict 
Director 


Department  ol  the  Treasury 

PO   Box  3020?   Laguna  Niguel,  CA  9260?  0207 


MAY  2  5  1995 


The  Honorable  Ernest  J.  Istook 
Member  of  Congress 
119  Cannon  Office  Building 
Washington,  DC  20515 


Dear  Mr.  Istook: 

This  is  in  response  to  your  inquiry  of  May  18,  1995.  Your 
inquiry  expressed  concern  for  employee  religious  rights  in  the 
Laguna  Niguel  District.  Your  concerns  arose  from  an  internal 
memorandum  dated  February  7,  1995. 

This  memorandum  was  sent  to  the  head  management  of  each  of  our 
posts  of  duty.  The  memo  was  a  result  of  several  informal  and  two 
EEO  complaints  concerning  alleged  violation  of  employees'  rights 
based  on  religion. 

Basically,  the  various  complaints  concerned  displays  of 
religious  articles  in  the  work  place  which  offended  persons  of 
differing  religious  beliefs. 

Our  policy  has  always  been  that  items  which  could  be 
considered  intrusive  (such  as  religious  symbols,  or  sexually 
suggestive  cartoons  or  calendars)  should  not  be  displayed  in  the 
work  area. 

Employees  are  not  being  denied  access  to  religious  items, 
rather,  they  are  being  asked  to  keep  these  personal  items  in  desk 
drawers  or  other  non-public  areas. 

We  have  made  religious  accommodations  for  employees  in  this 
District,  such  as,  changing  tour  of  duty  for  employees  who  need  to 
reach  home  prior  to  sundown;  allowing  a  group  who  wanted  to  read 
the  Bible  to  reserve  a  conference  room  so  they  would  not  infringe 
on  others;  and  altering  wording  of  oaths  and  affidavits  to 
accommodate  religious  beliefs. 


The  Honorable  Ernest  J.  Istook 
Member  of  Congress 


Our  memorandum  of  February  7,  1995,  was  to  insure  all 
employees  and  taxpayers  are  comfortable  in  a  work  environment  free 
from  any  form  of  unlawful  discrimination. 

We  hope  this  information  clarifies  our  position. 


Sincerely , 


A-  e^ 


Jesse  A.  Cota 
District  Director 


Mr.  ISTOOK.  There  is  now  a  memo  from  the  Internal  Revenue 
Service  telling  Federal  workers  that  on  their  own  desks  they  can- 
not keep  any  type  of  religious  symbol.  One  IRS  worker  in  Califor- 
nia, who  displayed  a  small  manger  scene  at  Christmastime,  was  or- 
dered to  remove  it,  because  coworkers  complained  it  differed  from 
their  religious  belief. 

Another  IRS  worker  was  directed  that  a  cross  or  a  Bible  had  to 
be  kept  out  of  sight.  Let  me  read  to  you  in  part  from  the  IRS  memo 
dated  February  7  of  this  year: 

The  display  of  religious  items  in  the  workplace  where  there  is  potential  viewing 
by  coemployees  or  taxpayers  of  different  faiths,  is  prohibited,  since  such  displays  can 
be  considered  intrusive  according  to  court  ruling.  Employees  wishing  to  bring  per- 
sonal religious  items  within  their  work  area  should  keep  the  items  in  an  enclosed 
space  within  their  workstation,  available  for  their  personal  review  only. 

A  recent  IRS  letter  on  the  policy,  in  response  to  questions  from 
me,  equates  religious  symbols  to  other  items  deemed  offensive  be- 
cause of  sexual  content.  And  that  letter  states,  and  it  is  attached 
for  the  members  of  the  committee,  that  IRS  letter  states:  "Items 
which  could  be  considered  intrusive,  such  as  religious  sjonbols  or 
sexually  suggestive  cartoons  or  calendars,  should  not  be  displayed 
in  the  work  area."  And  the  memo  goes  on  to  state  that  they  have 
to  be  kept  out  of  sight  in  a  drawer,  if  the  worker  wants  to  have 
them  at  the  workplace. 

Religious  expression  is  being  treated  by  the  Government  as  offen- 
sive, in  the  same  category  as  sexually  explicit  items?  This  is  wrong. 
This  is  dangerous.  Yet  the  IRS  claims  that  court  rulings  support 
such  a  policy. 

What  is  next?  If  a  worker  wears  a  necklace  which  bears  a  cross 
or  a  star  of  David  or  an  Islamic  crescent,  will  they  be  compelled 
to  remove  their  jewelry  because  somebody  might  complain  that  the 
religious  sjmnbol  offends  them? 

And  in  yesterday's  newspapers,  there  is  a  new  report  on  what 
public  school  textbooks  are  doing  to  religion.  Now  this  was  not  a 
report,  Mr.  Chairman,  from  the  so-called  Religious  Right,  but  in 
fact  from  a  group  which  seeks  to  disassociate  itself  from  them.  The 
report  was  from  an  independent  nonprofit  research  group  in  New 
York  City,  the  American  Textbook  Council. 

Its  report  noted  that  there  are  insinuations  and  attacks,  both 
subtle  and  direct,  that  diminish  Judeo-Christian  symbols,  morals 
and  traditions  that  many  school  clients  hold  sacred,  and  look  to  as 
essential  guides  in  raising  their  children.  The  report  contends  that 
new  and  shapeless  moral  credos,  their  words,  are  being  substituted 
for  traditional  Judeo-Christian  conceptions  of  virtue  in  the  public 
schools. 

There  is  a  pattern  here,  Mr.  Chairman,  a  disturbing  pattern. 
Since  the  school  prayer  decisions  began  in  the  1960's,  a  steady  and 
increasing  squeeze  is  being  applied  to  religious  expression.  So 
gradually  that  it  is  not  always  obvious,  but  it  certainly  is  insidious. 
And  it  is  a  threat  to  our  religious  liberties. 

Our  explicit  first  amendment  guarantees  of  freedom  of  speech 
and  freedom  of  religion  and  freedom  of  religious  expression  have 
been  subordinated  to  a  new  concept,  one  that  is  not  found  in  the 
Constitution.  We  are  being  told  that  freedom  of  religion  takes  a 
back  seat  and  must  be  restricted  whenever  anybody  complains  that 
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it  makes  them  uncomfortable.  This  is  the  leading  edge  of  the  politi- 
cal correctness  movement.  Those  who  choose  to  be  intolerant  of  re- 
ligion are  permitted  to  control  and  restrict  the  behavior  of  those 
who  simply  wish  to  express  their  belief,  as  the  Constitution  is 
meant  to  guarantee. 

Unfortunately,  the  courts  have  gone  along  with  this  new  strained 
and  topsy-turvy  philosophy.  Thus,  the  desire  of  the  IRS  worker  to 
display  a  small  manger  scene  on  their  desk  at  Christmastime  was 
totally  wiped  out  because  another  worker  chose  to  become  offended 
by  it.  Government  policy  and  court  decisions  across  the  land  are 
implicitly  creating  a  new  right,  a  right  not  to  be  offended  by  others, 
and  giving  this  imaginary  right  more  credence  than  our  express 
rights  of  free  speech  and  freedom  of  religion.  This  is  a  topsy-turvy 
philosophy,  Mr.  Chairman. 

Someone  who  refuses  to  tolerate  a  prayer,  a  religious  symbol,  or 
some  other  expression  of  faith,  makes  a  complaint.  Rather  than 
being  reminded  that  they  should  be  tolerant,  they  are  permitted  to 
switch  roles  and  claim  that  the  religious  person  is  being  intolerant 
toward  them  by  simply  expressing  their  faith. 

For  too  long,  those  who  are  intolerant  of  mainstream  America 
have  been  permitted  to  disguise  their  own  intolerance,  projecting  it 
on  to  others,  claiming  that  the  problem  is  our  insensitivity  rather 
than  their  own  lack  of  tolerance.  We  hear  diversity,  tolerance,  and 
inclusion  used  as  buzzwords.  Then  we  are  told  not  to  tolerate  some- 
body else's  prayer,  that  somehow  it  is  dangerous  to  us. 

The  vast  majority  of  Americans  reject  this  notion.  We  need  to  see 
clearly  and  recognize  where  the  problem  really  stems,  from  the  pro- 
motion of  intolerance  that  has  sprung  from  the  series  of  court  deci- 
sions, a  series  of  court  decisions  that  have  never  been  accepted  by 
the  American  people.  The  American  people  consistently  in  excess  of 
30  years  in  public  opinion  polls  by  margins  of  75  to  80  percent  have 
said  that  they  would  like  to  be  able  to  restore  voluntary  participa- 
tion in  prayer  in  public  schools.  Not  compulsory,  Mr.  Chairman, 
but  voluntary. 

I  would  like  to  make  sure  that  the  committee,  as  well  as  from 
my  statement  from  me,  hears  the  words  of  Justice  Potter  Stewart, 
who  was  on  the  Supreme  Court  when  these  cases  were  rendered. 
As  he  said: 

I  cannot  see  how  an  official  religion  is  established  by  those  who  want  to  say  a 
prayer  saying  it.  On  the  contrary,  I  think  that  to  deny  the  wish  of  these  school- 
children to  join  in  reciting  this  prayer  is  to  deny  them  the  opportunity  of  sharing 
the  spiritual  heritage  of  our  Nation. 

We  are  talking,  Mr.  Chairman,  about  permitting  reUgious  expres- 
sion, not  compelling  it.  Only  in  the  case  of  prayer  are  we  told  that 
the  offense  is  so  great  that  it  must  be  banned. 

There  are  many  things  taught  in  public  schools  that  are  con- 
troversial, and  there  is  no  constitutional  problem  against  that. 
Some  object  to  having  their  child  included  in  a  sex  education  class. 
Others  disagree  when  the  theory  of  evolution  is  taught.  Some  dis- 
like the  manner  in  which  environmental  issues  are  taught.  Some 
protest  having  the  Pledge  of  Allegiance  offered  in  the  classroom. 

Frequently,  accommodation  is  made  by  providing  an  exception 
for  those  who  wish  not  to  participate  and  can  be  excused.  In  no 
case,  is  the  answer  that  the  remainder  of  the  students  must  have 
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their  conduct  restricted  and  that  they  must  be  prohibited  from  an 
activity  except  in  the  case  of  reUgious  expression  or  prayer.  We 
have  singled  it  out.  We  have  separated  our  children  from  the  reli- 
gious heritage  and  the  basis  of  our  country's  founding  principles, 
isolating  moral  teachings  ftx)m  their  roots. 

Mr.  Chairman,  it  is  conunon  for  many  to  misconstrue  what  the 
phrase  "separation  of  church  and  state"  really  means,  especially  be- 
cause the  phrase  is  not  found  in  the  Constitution.  But  in  the  Jeffer- 
son Memorial  are  engraved  Thomas  Jefferson's  words.  He  wrote: 

Almighty  God  hath  created  the  mind  free.  All  attempts  to  influence  it  by  temporal 
punishments  or  burdens  are  a  departure  from  the  plan  of  the  holy  auuior  of  our 
reUgion.  No  man  shall  be  compelled  to  frequent  or  support  any  reli^ous  worship 
or  ministry,  or  shall  otherwise  suffer  on  account  of  his  reUgious  opinion  or  beUef. 
But  all  men  shall  be  free  to  profess  and  by  argument  to  maintain  meir  opinions  in 
matters  of  religion. 

The  first  amendment,  Mr.  Chairman,  does  not  only  speak  about 
not  establishing  a  religion.  But  it  also  protects  the  free  expression 
and  exercise  of  religion.  We  need,  because  the  Constitution  has 
been  used  to  restrict  rights,  only  a  constitutional  remedy  can  ad- 
dress the  problems  which  I  have  related  and  which  other  witnesses 
will  be  sharing  with  you  later.  We  desire  simply  to  restore  a  crucial 
right,  desired  by  a  clear  and  overwhelming  number  of  Americans, 
who  believe  as  I  do,  just  as  our  Declaration  of  Independence  de- 
clares, "we  are  endowed  by  our  creator  with  our  inalienable  rights." 
That  was  a  revolutionary  thought  in  those  days,  and  Americans 
should  not  have  to  break  the  law  to  express  the  same  thought 
today. 

I  thank  you  for  your  time  this  morning.  I  look  forward  to  work- 
ing together  with  you  on  this  challenge. 

[The  prepared  statement  of  Mr.  Istook  follows:] 
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Prepared  Statement  of  Hon.  Ernest  J.  Istook,  Jr.,  A  Representative  in 
Congress  From  the  State  of  Oklahoma 


Mr.  Chairman,  Members  of  the  Committee,  I  want  to  thank  you  for  convening  this  hearing,  and 
those  which  are  to  follow,  concerning  the  religious  liberties  which  are  so  precious  and  fundamental  to 
us  as  Americans. 

We  all  know  religious  freedom  was  a  vital  motive  which  prompted  many  people  to  come  across 
the  oceans  to  this  country.  Our  Founding  Fathers  understood  that  our  fundamental  rights  do  not  come 
from  government,  but  from  God.  They  enshrined  within  the  Declaration  of  Independence  the  words 
that  all  men  are  created  equal,  and  that  we  are  endowed  by  our  Creator  with  certain  unalienable  rights. 
And  during  our  colonial  period,  and  for  almost  two  hundred  years  thereafter,  this  belief  in  God  was 
clearly  and  openly  expressed.  It  was  there  in  public  activity;  it  remains  engraved  on  public  buildings. 
It  is  sung  in  our  National  Anthem,  and  even  stamped  on  our  coins  and  printed  on  our  currency,  'In  God 
We  Trust." 

In  Philadelphia,  on  Constitution  Hall  itself,  is  permanently  written,  'Let  us  raise  a  standard  to 
which  the  wise  and  honest  can  repair.  The  event  is  in  the  hands  of  God.'  The  words  were  spoken 
by  George  Washington. 

Unfortunately,  despite  the  freedoms  enshrined  in  our  Constitution,  millions  of  Americans  today 
believe  their  freedom  of  religion,  and  of  religious  expression,  is  endangered.  The  most-frequently 
publicized  comments  mention  prayer  in  public  schools,  or  at  graduations.  But  although  this  concern 
began  in  the  1 960's,  with  court  decisions  outlawing  vocal  prayer  at  school  by  groups  of  students,  it 
has  not  ended  there. 

From  classroom  prayer,  the  court  restrictions  on  religious  expression  have  expanded.  In  a  case 
involving  a  Jewish  rabbi,  it  was  determined  to  restrict  graduation  prayers  as  well.  Now  our  courts  are 
clogged  with  students  begging  to  offer  their  own  prayers  at  graduation. 

The  Ten  Commandments,  the  source  of  so  many  of  our  own  laws,  was  banned  not  only  from 
the  schoolhouse,  but  also  from  the  courthouse.  And  at  holiday  times,  nativity  scenes  were  kicked  off 
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of  public  property,  unless  their  dangerous  influerKe  was  diminished  by  including  enough  plastic 
reindeer,  or  maybe  Frosty  the  Snowman,  to  counter-balance  them. 

Even  a  state  law  to  permit  a  moment  of  silence  law  was  struck  down  by  the  Supreme  Court 
in  1 985  (in  Wallace  v.  Jaffree),  because  it  could  be  used  for  silent  prayer. 

Then,  about  a  year  and  a  half  ago.  federal  bureaucrats  got  into  the  act  big-time.  The  Equal 
Employment  Opportunity  Commission  proposed  new  regulations,  to  have  the  federal  government 
control  and  restrict  what  people  in  the  workplace  could  or  could  not  say  about  their  religion  and  their 
beliefs. 

Although  Congressional  outcries  killed  that  plan,  some  federal  efforts  continue.  For  example, 
trainers  for  AIDS  awareness  seminars,  mandatory  for  federal  workers,  were  taught  that  they  might 
need  to  break  down  the  religious  beliefs  of  training  participants.  And  now  there  is  a  memo  f^m  the 
IRS-the  Internal  Revenue  Service,  telling  federal  workers  that  on  their  own  desks  they  cannot  keep 
any  type  of  religious  symbol.  One  IRS  worker  who  displayed  a  small  manger  scene  at  Christmastime 
was  ordered  to  remove  it,  because  a  co-worker  complained  it  differed  from  ihair  religious  belief. 
Another  IRS  worker  was  directed  that  a  cross  or  a  Bible  had  to  be  kept  out-of-sight.  Let  me  read  to 
you  from  an  IRS  memo,  dated  February  7  of  this  yean  'The  display  of  religious  items  in  the  workplace 
where  there  is  potential  viewing  by  co-employees  or  taxpayers  of  different  faiths  is  prohibited,  since 
such  displays  can  be  considered  'intrusive'  according  to  court  ruling. . . .  Employees  wishing  to  bring 
personal  religious  items  within  their  work  area  should  keep  the  items  in  an  enclosed  space  within  their 
work  station,  available  for  their  personal  review  only.'  A  recent  IRS  letter  on  this  policy  equates 
religious  symbols  to  other  items  deemed  offensive  because  of  sexual  content.  It  states,  'items  which 
could  be  considered  intrusive  (such  as  religious  symbols,  or  sexually  suggestive  cartoons  or  calendars) 
should  not  be  displayed  in  the  work  area.'  Raigiom  expression  is  being  treated  as  offensive,  in  the 
same  category  as  sexually-explicit  itemsl  This  is  wrong,  and  this  is  dangerous.  Yet  the  IRS  claims 
coua  rulings  support  this  policy. 
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What's  next--if  a  worker  wears  a  necklace  which  bears  a  cross,  or  a  Star  of  David,  or  an 
Islamic  crescent-will  they  be  compelled  to  remove  it,  because  somebody  might  complain  that  it 
offends  them? 

And  in  yesterday's  newspapers,  there  was  a  new  report  on  what  public  school  textbooks  are 
doing  to  religion.  This  was  not  a  repoa  from  the  so-called  "Religious  Right",  but  from  an  independent 
non-profit  research  group  in  New  York  City,  the  American  Textbook  Council.  It  noted  that  there  are 
"insinuations  and  attacks-both  subtle  and  direct--that  diminish  Judeo-Christian  symbols,  morals  and 
traditions  that  many  school  clients  hold  sacred  and  look  to  as  essential  guides  in  raising  their  children." 
The  report  contends  that  "new  and  shapeless  moral  credos"  are  being  substituted  for  traditional  Judeo- 
Christian  conceptions  of  vinue. 

There  is  a  panern  here,  Mr.  Chairman,  a  disturbing  pattern.  Since  the  school  prayer  decisions 
began  in  the  1 960's,  a  steady  and  increasing  squeeze  is  being  applied  to  religious  expression,  so 
gradually  that  it  is  not  always  obvious,  but  it  is  certainly  insidious,  and  is  a  threat  to  our  religious 
liberties.  Our  explicit  First  Amendment  guarantees  of  freedom  of  speech  and  of  freedom  of  religion, 
and  of  religious  expression,  have  been  subordinated  to  a  new  notion-one  not  found  in  our  Constitution. 
We  are  being  told  that  freedom  of  religion  takes  a  backseat  and  must  be  restricted  whenever  anybody 
complains  that  it  makes  them  uncomfortable.  It  is  the  leading  edge  of  the  political  correctness 
movement.  Those  who  choose  to  be  intolerant  of  religion  are  permitted  to  control  and  restrict  the 
behavior  of  those  who  simply  wish  to  express  their  belief,  as  the  Constitution  is  meant  to  guarantee. 
Unfortunately,  the  courts  have  gone  along  with  this  strained  and  topsy-turvy  philosophy. 

Thus,  the  IRS  worker's  desire  to  display  a  small  manger  scene  at  Christmastime  was  totally 
wiped  out  because  another  worker  chose  to  become  offended  by  it.  Government  policy  and  coun 
decisions  across  America  are  implicitly  creating  a  new  right,  a  right  not  to  be  offended  by  others,  and 
giving  this  imaginary  right  more  credence  than  our  express  rights  of  free  speech  and  freedom  of 
religion.   This  is  a  topsy-turvy  philosophy,  Mr.  Chairman.   Someone  who  refuses  to  tolerate  a  prayer. 
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a  religious  symbol,  or  some  other  expression  of  faith  makes  a  complaint.  Rather  than  being  reminded 
that  they  should  be  tolerant,  they  are  permitted  to  switch  roles,  and  claim  that  the  religious  person  is 
being  intolerant  toward  them  I  For  too  long,  those  who  are  Intolerant  of  mainstream  America  have  been 
permitted  to  disguise  their  own  Intolerance,  and  to  project  it  onto  others,  claiming  that  the  problem  is 
our  "insensitivity"  rather  than  their  own  lack  of  tolerance. 

We  hear  "diversity",  "tolerance"  and  "inclusion"  used  as  buzzwords.  Then  we're  told  not  to 
tolerate  somebody  else's  prayer,  that  somehow  it  Is  a  danger  to  us.  This  Is  a  topsy-turvy  philosophy. 
The  vast  majority  of  Americans  reject  it.  We  need  to  see  clearly,  and  recognize  that  the  problem  stems 
from  the  intolerance  towards  people  of  faith. 

For  example,  the  group  Americans  United  for  Separation  of  Church  and  State  made  public 
protest  earlier  this  year  when  a  privately  sponsored  community  prayer  luncheon  was  held  In  Denver, 
Colorado.  This  group  condemned  the  elected  officials  who  attended,  because  they  claimed  the 
luncheon  was  promoting  Christianity.  Mr.  Chairman,  it  Is  news  to  me  that  any  of  us  must  surrender 
our  faith  in  order  to  hold  public  office.  But  this  is  the  type  of  intimidation  which  seems  to  prevail 
today,  emboldened  by  our  courts.  Under  the  guise  of  promoting  tolerance.  It  is  Intolerance  which  is 
being  promoted.  From  childhood  up,  we  are  now  being  taught  that  religious  differences  are  something 
which  divide  us,  and  religious  displays  therefore  must  be  suppressed.  It  Is  promoting  a  new  form  of 
segregation,  trying  to  isolate  religious  expression,  separating  it  from  normal  public  life.  Our  public 
schools  should  teach  that  we  honor  and  respect  these  differences,  rather  than  trying  to  hide  them. 

To  quote  from  former  Supreme  Court  Justice  Potter  Stewart,  In  a  1 963  case,  the  role  of 
schools,  "is  not  that  of  providing  an  atmosphere  In  which  children  are  kept  scrupulously  Insulated  from 
any  awareness  that  some  of  their  fellows  may  want  to  open  the  school  day  with  prayer,  or  of  the  fact 
that  there  exist  In  our  pluralistic  society  differences  of  religious  belief."  He  added,  "...  a  compulsory 
state  educational  system  so  structures  a  child's  life  that  If  religious  exercises  are  held  to  be  an 
Impermissible  activity  in  schools,  religion  is  placed  at  an  artificial  and  state-created  disadvantage. 
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Viewed  in  this  light,  permission  of  such  exercises  for  those  who  want  them  is  necessary  If  the  schools 
are  truly  to  be  neutral  in  the  matter  of  religion.' 

I  hope  this  committee,  and  this  Congress,  will  recognize  that  we  have  gone  so  far  that  only  a 
Constitutional  amendment  can  provide  redress.  The  problem  is  not  the  voluntary  attitudes  of  society, 
which  can  be  changed  by  appeals  to  better  behavior,  and  without  any  official  action  by  government. 
The  problem  Is  not  the  attitudes  of  the  majority  of  Americans,  because  the  majority  support  free 
religious  expression,  including  In  public  schools.  The  problem  comes  from  court  decisions  which  claim 
Constitutional  grounds  as  their  basis.  We  are  talking  about  an  Intolerant  minority,  who  managed  to 
convince  our  highest  court  to  subvea  the  original  intent  of  the  Constitution.  Therefore,  the  sole 
remedy  must  likewise  have  constitutional  dimension,  to  restore  the  free  religious  expression  which  our 
forefathers  encouraged.  No  matter  how  you  may  read  their  comments,  our  Founding  Fathers  never 
banned  prayer  from  the  public  schoolhouse,  nor  the  Ten  Commandments  from  a  courtroom,  nor  issued 
EEOC  or  IRS  guidelines  on  whether  you  could  mention  religion,  or  display  a  cross  or  a  Bible.  They 
would  have  been  astonished  at  the  strange  interpretations  being  applied  today. 

Constitutional  scholars  will  tell  you  that  the  jurisprudential  roots  He  in  a  misreading  of  the  clause 
that  'Congress  shall  make  no  law  respecting  an  establishment  of  religion',  and  leaving  out  the  next 
phrase,  'or  prohibiting  the  free  exercise  thereof.  A  prayer  In  a  public  school  does  not  conven  the 
school  into  a  church,  anymore  than  a  prayer  at  the  start  of  Congress  makes  us  Into  a  church. 
Legislative  bodies,  city  councils.  Lions  clubs,  Kiwanis,  Rotary,  Chambers  of  Commerce,  and  other 
groups  across  the  land  will  open  their  meetings  with  a  prayer.  But  they  are  not  churches,  and  Including 
a  prayer  does  not  convert  them  into  churches. 

During  the  crucial  decisions  in  the  1 960' s,  one  Supreme  Coun  Justice  consistently  spoke  out 
to  predict  what  has  indeed  happened.  Justice  Poner  Stewart  wrote  in  Enoel  v.  Vitale.  'I  think  the 
Court  has  misapplied  a  great  Constitutional  principle.  I  cannot  see  how  an  'official  religion'  is 
established  by  lening  those  who  want  to  say  a  prayer  say  it.  On  the  contrary,  I  think  that  to  deny  the 
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wish  of  these  school  children  to  join  in  reciting  this  prayer  is  to  deny  them  the  opportunity  of  sharing 
in  the  spiritual  heritage  of  our  Nation.* 

Mr.  Chairman,  nobody  is  proposing  that  we  return  to  a  practice  of  compulsory  prayer,  or 
mandatory  recital  or  reading  from  scripture.  We  are  talking  about  permitting  religious  expression,  NOT 
about  compelling  it.  Why  can  students  not  do  voluntarily  what  adults  can  do7  Is  prayer  an  adult 
activity,  from  which  they  must  be  protected  until  they  are  of  legal  age?  Why  don't  we  instead 
promote  reverence  and  tolerance  and  respect  for  the  faith  of  one  another?  Do  we  expect  to  insulate 
our  children  from  it  when  they  are  young,  then  tney  will  suddenly  discover  it  when  they  are  of  legal 
age?    Must  faith  be  kept  in  a  plain-brown  wrapper,  and  kept  from  the  view  of  the  young? 

Are  we  applying  to  religion  certain  standards  normally  reserved  only  for  pornography,  labelling 
it  as  something  so  offensive  or  threatening  that  it  must  be  kept  away  from  the  kids?  Lest  you  say  that 
this  is  strained,  read  the  IRS  letter.  It  says  'items  which  could  be  considered  intrusive  (such  as 
religious  symbols,  or  sexually  suggestive  cartoons  or  calendars)  should  not  be  displayed  in  the  work 
area.'  Religious  expression  is  baing  iraatad  as  offansiva.  in  tha  sama  catagory  as  sexually -explicit 
itamsl   This  is  not  right. 

We  agree  that  government  should  not  exercise  what  is  called  'prior  restraint'  against  our 
journalists,  speakers,  publishers  and  the  like.  Government  may  not  censor  other  material  before 
publication  on  the  claim  that  it  might  do  damage,  or  offend.  Only  prayer  is  singled  out  for  advance 
suppression,  and  treated  as  something  that  is  always  offensive,  no  matter  what  it  might  actually  say. 

In  regard  to  other  public  school  activities,  wa  are  told  that  the  choice  not  to  participate  is 
sufficient.  Only  in  the  case  of  prayer  are  we  told  that  the  offense  is  so  great  that  it  must  be  banned. 
Thus,  in  1 943  (in  West  Virginia  State  Board  of  Education  v.  Bamette),  the  Supreme  Court  ruled  that 
students  could  not  be  compelled  to  recite  the  Pledge  of  Allegiance  to  the  Rag.  But  they  did  not  ban 
the  pledge  from  public  schools.   Students  may  choosa  not  to  participate. 

There  are  many  things  taught  in  public  schools  that  are  controversial,   and  there  is  no 
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constitutional  prohibition  against  this.  Some  object  to  having  their  child  included  in  sex  education 
classes.  Some  disagree  when  the  theory  of  evolution  is  taught.  Some  dislike  the  manner  in  which 
environmental  issues  are  taught.  And  some  protest  having  the  Pledge  of  Allegiance  offered  in  a 
classroom.  Frequently,  accommodation  is  made,  by  providing  an  exception  for  the  student  or  students 
Involved,  excusing  them  from  the  room  or  the  activity.  But  in  no  case  is  the  answer  that  the  remainder 
of  the  students  are  to  be  restricted  or  prohibited  from  the  questioned  activity-except  for  one  category: 
if  the  issue  involved  is  prayer,  or  any  related  expression  of  faith. 

We  have  singled  out  religious  expression  and  religious  activity  as  the  only  conduct  which  is 
labelled  so  damaging,  so  invidious,  so  controversial  and  so  detrimental  that  students  must  be  protected 
and  isolated  from  it  at  all  costs. 

Separating  us  from  the  religious  heritage  and  basis  of  our  country's  founding  principles  isolates 
moral  teachings  from  their  roots,  depriving  them  of  their  vitality. 

Some  say  religious  expression  is  divisive.  I  must  remind  them  that  all  free  speech  can  ba 
divisive,  or  controversial.  We  don't  ban  other  free  speech  on  this  basis.  Why  is  religious  speech  being 
singled  out? 

The  American  public  has  never  accepted  the  coun  decisions  that  began  in  the  1960's. 
Nationwide  public  opinion  polls  repeatedly  have  shown  that  the  support  for  voluntary  school  prayer  has 
remained  incredibly  high,  usually  around  75  to  80  percent  of  the  population.  Last  year,  such  a  poll 
showed  that  even  65%  of  non-Christian  Americans  suppoa  It. 

There  is  no  other  issue  on  which  public  opposition  to  court  decisions  has  remained  so 
steadfast,  solid  and  strong.  After  over  30  years,  the  American  people  still  demand  that  we  act,  in  the 
only  way  possible,  with  a  constitutional  amendment,  not  to  undo  the  Rrst  Amendment,  but  to  restore 
it  to  its  original  purpose  and  vitality,  to  re-strengthen  it. 

I  realize  not  everyone  supports  re-affirming  the  First  Amendment  as  I  propose.  Currently,  the 
federal  government  has  usurped  control  over  all  decisions  involving  religion  and  local  government,  and 
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its  answer  is  always  "No."  We  should  never  compel  nor  mandate  any  form  of  religious  expression,  but 
that  does  not  mean  we  cannot  permit  it.  The  First  Amendment  was  meant  to  protect  the  right  of  each 
and  every  one  of  us  to  free  exercise  or  non-exercise  of  religion,  not  to  protect  only  some  of  us,  and 
not  to  give  the  intolerant  a  weapon  to  suppress  the  religious  speech  of  others. 

It  is  common  for  many  to  misconstrue  what  the  phrase  "separation  of  church  and  state"  really 
means,  especially  because  that  phrase  is  not  found  in  our  Constitution.  But  in  the  Jefferson  Memorial 
are  engraved  Thomas  Jefferson's  words: 

'Almighty  God  hath  created  the  mind  free.  All  attempts  to  influence  it  by  temporal 
punishments  or  bunhens  .  .  .  are  a  depanure  from  the  plan  of  the  Holy  Author  of  our  religion  ...  No 
man  shall  be  compelled  to  frequent  or  suppoa  any  religious  worship  or  ministry  or  shall  otherwise 
suffer  on  account  of  his  religious  opinion  or  belief,  but  all  man  shall  be  free  to  profess  and  by 
argument  to  maintain  their  opinions  in  matters  of  religion.' 

It  means  no  compulsion,  but  it  also  means  no  government  suppression  or  banning  of  religious 
expression. 

It  is  long  past  time  that  we  recognize  the  rights  of  an  overwhelming  majority  of  Americans, 
who  suppoa  public  expressions  of  faith,  because  they  see  the  good  in  it.  The  Constitution  is  being 
used  as  a  weapon  against  people  of  faith,  and  we  need  to  stop  that  misuse. 

A  Constitutional  correction,  to  reaffirm  our  religious  liberties,  is  not  creating  federal  control  of 
the  issue.  It  is  the  status  quo  which  has  brought  us  the  most  flagrant  form  of  government  intervention 
in  religion:  nationwide  bans  on  certain  religious  expression.  As  Justice  Stewart  observed,  if 
government  bans  prayer  or  other  religious  expression,  this  is  not  separation  of  church  and  state.  It  is 
regulation  of  church  by  the  state. 

In  the  near  future,  I  will  be  introducing  proposed  language  to  re-affirm  our  religious  libentes, 
to  re-affirm  our  original  First  Amendment  protections  which  have  been  eroded.  I  ask  for  this  committee 
to  recognize  the  problems  which  have  arisen,  and  the  need  for  constitutional  correction.  I  ask  for  us 
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to  work  together  to  fashion  the  correct  language  which  preserves  our  freedom  from  government 
compulsion  in  matters  of  religion,  so  that  we  are  neither  compelled  to  participate,  nor  compelled  not 
to. 

This  will  restore  a  crucial  right  desired  by  a  clear  and  substantial  majority  of  Americans,  who 
believe  as  I  do  that--just  as  our  Declaration  of  Independence  declares--we  are  endowed  by  our  Creator 
with  unalienable  rights.  That  was  a  revolutionary  thought  in  those  days.  And  Americans  shouldn't 
have  to  break  the  law  to  express  that  thought  today. 

Thank  you  for  your  time  this  morning,  and  I  look  forward  to  working  together  on  this  challenge. 
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Mr.  Canady.  Thank  you,  Mr.  Istook. 

I  think  your  statement  points  out  some  very  troubHng  cir- 
cumstances that  demand  our  attention.  And  again  I  want  to  thank 
you  for  your  leadership  on  this  issue. 

Mr.  Frank. 

Mr.  Frank.  Yes,  I  was  struck  in  your  statement,  Mr.  Istook,  with 
your  reference  to  the  American  Textbook  Council,  critical  of  the 
tone  of  textbooks.  Now,  I  assume  these  are  textbooks  that  are  se- 
lected by  State  or  local  governments,  because  there  is  not  a  Federal 
textbook  proposal.  Are  you  going  to  be  proposing  that  the  Federal 
Grovernment  get  involved  in  the  supervision  of  textbooks? 

Mr.  Istook.  I  used  that  as  an  example,  as  you,  I  am  sure,  noticed 
from  the  testimony,  of  the  trend  and  of  the  things  that  have  been 
sparked  by  a  series  of  court  decisions. 

Mr.  Frank.  Do  you  intend 

Mr.  Istook.  I  am  not,  if  I  can  answer  your  question,  I  am  not 
proposing  that  the  Federal  Government  assume  control  of  the  text- 
books. There  has  been,  however,  an  intimidation  factor  at  work 
through  the  series  of  the  Federal  court  decisions  that  has  intimi- 
dated a  number  of  local  schools  and  for  that  matter 

Mr.  Frank.  I  think  you  confused  a  couple  of  points  here.  Because 
the  argument  that  I  understand  by  the  intimidation,  although  I 
don't  agree  with  it,  was  that  they  said  they  couldn't  say  certain 
things.  But  maybe  you  are  suggesting  this.  This  talks  about  insinu- 
ations and  attacks.  Do  you  thmk  that  there  is  Federal  intimidation 
to  make  insinuations  against  and  attack  religion? 

Mr.  Istook.  Well,  as  I  had  mentioned 

Mr.  Frank.  Is  the  court  decisions  doing  that? 

Mr.  Istook.  If  you  will  read  this  memorandum  which  I  provided 
to  you,  dated,  February  7,  of  this  year,  from  the  Internal  Revenue 
Service 

Mr.  Frank.  Mr.  Istook,  I  have  read  that  memorandum. 

Excuse  me,  you  are  not  answering  my  question. 

Mr.  Istook.  Yes,  I  am. 

Mr.  Frank.  No,  you  are  not.  I  am  talking  about  the  schools.  That 
is  a  memorandum  that  says  you  can't  show  a  cross.  I  think  it  was 
wrong.  But  that  does  not  pressure  you  to  attack  and  make  insinu- 
ations against 

Mr.  Istook.  Let  me  give  you  an  example,  Mr.  Frank,  that  is  also 
attached  with  the  things  you  have.  In  Burbank,  WA,  within  the 
last  2  weeks,  because  when  it  comes  to  graduation  prayer  there  is 
currently  a  split  between — 

Mr.  Frank.  Mr.  Istook,  you  are  not  answering  my  question. 

Mr.  Istook.  Yes,  I  am,  Mr.  Frank 

Mr.  Frank.  You  are  evading  the  question. 

Mr.  Istook  [continuing].  If  you  will  have  the  courtesy  to  permit 
me  to  do  so. 

Mr.  Frank.  You  are  evading  the  question.  We  are  on  limited 
time  here. 

I  am  asking  not  for  examples  where  people  have  told  you  you 
may  not  pray  or  you  may  not  show  something,  but  where  there  was 
pressure  from  court  decisions  to  attack  religion  in  the  textbook  or 
make  insinuations  against  it.  That  is  the  specific  charge  you  have 
made,  and  I  see  no  evidence  for  it  in  what  you  have  presented. 


22 

Mr.  ISTOOK.  Mr.  Frank,  you  are  misstating  what  I  have  said.  But 
certainly  I  think  as  these  panel  develop  we  will  have  the  oppor- 
tunity to  present  to  you  indications  of  what  has  been  done  in  the 
textbook  arena.  That  is  not,  of  course,  the  thrust  of  my  testimony. 
That  was  mentioned  as  example  of  the  environment  which  has 
been  created. 

Mr.  Frank.  Well,  I  am  going  to  just  respond  now,  because  I  think 
it  is  very  clear.  I  was  not  misstating  you.  Your  statement  said  that 
there  were  insinuations — ^you  quoted  a  report  that  there  are  insinu- 
ations and  attacks  that  diminish  Judeo-Christian  symbols,  morals, 
and  traditions. 

Mr.  ISTOOK.  You  notice  that  is  a  quote  from  the  report  of  the 
American  Textbook  counsel. 

Mr.  Frank.  A  quote  in  the  report,  and  I  asked  you 

Mr.  ISTOOK.  And  I  suggest  you  might  want  to  ask  them  to- 


Mr.  Frank.  Mr.  Istook,  please,  don't — on  my  time,  I  want  to 
make  the  point.  We  have  limited  time.  They  want  to  give  me  extra 
time,  you  can  talk. 

Mr.  Istook.  Just  trying  to  answer  the  questions  you  asked,  if  you 
will  permit  me  to  do  so,  Mr.  Frank. 

Mr.  Frank.  I  would  like  you  to  answer,  in  fact,  I  think  you  are 
evading  answering  it,  but  let  me  restate  the  question,  which  I 
think  you  are  evading  it.  Your  statement  is  in  support  of  some  Fed- 
eral action,  I  assume.  We  don't  have  a  specific  proposal,  but  you 
said  you  are  going  to  make  one. 

My  question  was,  since  you  listed  as  one  of  the  problems  that 
textbooks  are  attacking  and  making  insinuations  against  religion, 
I  was  wondering  whether  you  were  going  to  have  the  Federal  Gov- 
ernment get  into  the  textbook  supervision  business?  Your  answer 
was,  no,  but  some  of  these  court  decisions  have  put  pressure  on 
local  and  State  authorities  to  get  into  this.  And  I  think  that  you 
have  no  evidence  for  that. 

A  decision  that  says  you  cannot  pray  at  graduation  is  in  no  way 
pressuring  you  to  attack  religion  in  a  textbook.  And  you  made  a 
specific  point  that  the  court  decisions  have  put  pressure  on  people 
to  attack  religion.  And  I  don't  see  any  evidence  of  that. 

And  I  am  asking  you  for  evidence  of — cite  me  a  court  decision 
that  puts  pressure  on  people  to  attack  religion.  Ignore  it  is  a  dif- 
ferent point,  I  understand  your  objection  to  it.  But  you  are  going 
beyond  that.  You  are  saying  these  court  decisions  don't  simply  re- 
quire you  to  ignore  religion,  they  put  pressure  on  you  to  attack  or 
make  insinuations  against  it.  So  I  see  no  evidence  for  that. 

Mr.  Istook.  Mr.  Frank,  if  you  will  refer  to  my  statement  on  page 
3,  in  the  second  paragraph,  which  is  the  part  that  you  mention,  you 
will  find  that  the  reference  to  insinuations  and  attacks  is  a  direct 
quote. 

Mr.  Frank.  Right,  that  you  agree  with. 

Mr.  Istook.  Now,  Mr.  Frank 

Mr.  Frank.  Do  you  agree  with  the  quote? 

Mr.  Istook.  Mr.  Frank,  if  I  may  have  the  courtesy  of  responding 
to  you.  Will  you  permit  me  that  courtesy,  please? 

Mr.  Frank.  I  will  give  you  the  courtesies,  but  I  am  not  going  to 
get  a  response,  that  is  very  clear. 
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Mr.  ISTOOK.  Well,  Mr.  Frank,  personal  attacks  are  not  necessary 
here. 

Mr.  Frank,  I  quoted  directly  from  the  news  accounts  of  the  report 
of  the  American  Textbook  Council,  which  was  in  the  newspapers 
yesterday.  I  have  not  yet  seen  a  copy  of  their  report.  I  am  sure  that 
you,  as  I,  are  interested  in  seeing  it.  I  quoted  directly.  You  will  find 
the  quotation  marks  right  there.  Their  quote  is  on  the  insinuations 
and  attack,  and  I  would  certainly  invite  you  to  invite  them  to  tes- 
tify  

Mr.  Frank.  You  ask  the  courtesy  in  answering  the  question.  I 
want  to  point  out  again,  in  no  way,  shape,  or  form,  did  you  answer 
the  question.  Which  is  what,  being  done  in  court,  puts  pressure  on 
people  to  do  that?  And  I  think  this  is  an  example  of  a  kind  of  un- 
substantiated assertion  that  when  we  ask  for  evidence,  doesn't 
exist. 

Mr.  Canady.  The  gentleman's  time  is  expired. 

Mr.  Hyde. 

Mr.  Hyde.  I  have  no  questions  other  than  to  compliment  Mr. 
Istook  for  bringing  this  issue  forward.  It  is  a  tough  one.  But  it  is 
a  very  important  one. 

And  I  want  to  thank  you  for  an  excellent  statement,  a  com- 
prehensive statement.  You  speak  for  an  awful  lot  of  Americans  who 
understand  that  prayer  in  school  is  really  not  the  issue.  That  is  one 
aspect  of  it.  But  it  is  a  whole  relationship,  an  official  and  formal 
relationship  between  the  public  square  and  religion,  and  instead  of 
neutrality,  we  find  almost  hostility,  an  adversarial  relationship  be- 
tween government  and  religion.  And  that  is  so  schizophrenic. 

We  open  Congress  with  a  prayer,  the  Supreme  Court  opens  its 
sessions  with  a  prayer.  We  have  people  of  religion  whose  bas-reliefs 
are  around  the  ceiUng  of  our  House  Chamber  as  historic  lawgivers, 
and  yet  we  are  insistent  on  the  antiseptic  immunization  of  many 
of  our  public  functions  from  any  taint  of  religion.  And  it  is  really, 
as  I  say,  abnormal  and  antihistorical  in  my  judgment.  Historically, 
this  country  was  not  hostile  to  religion. 

The  first  thing  the  First  Continental  Congress  did  was  hire  a 
Chaplain.  And  we  are  just  so — ^we  have  gotten  away  from  our  his- 
tory. And  the  notion  that  somebody  feels  uncomfortable,  you  know, 
I  feel  uncomfortable  when  I  hear  a  partisan  Democrat  speech.  But 
I  wouldn't  shut  them  up.  I  have  got  to  let — I  give  them  some  of  my 
time,  if  necessary 

Mr.  Frank.  Will  the  gentleman  yield? 

Mr.  Hyde  [continuing].  In  the  hopes  that  he  would 

Mr.  Frank.  Will  the  gentleman  yield? 

Will  the  gentleman  3deld  me  some  of  his  time?  I  have  more  ques- 
tions. 

Mr.  Hyde.  Is  the  gentleman  going  to  make  me  feel  uncomfort- 
able? 

Mr.  Frank.  I  certainly  would  feel  disappointed  if  I  didn't. 

Mr.  Hyde.  The  very  thought  of  yielding  to  you  makes  me  feel  un- 
comfortable. But  go  ahead,  Mr.  Frank. 

Mr.  Frank.  Well,  when  you  are  through.  But  I  did  want  to  just 
further  join  the  issue  with  Mr.  Istook,  when  you  are  through.  You 
said  you  would  you  would  give  me  some  time. 
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Mr.  Hyde.  Anyway,  I  am  very  pleased  that  you  have  taken  this 
as  an  important  issue  and  I  look  forward  to 

Mr.  Frank.  I  would,  if  I 

Mr.  Hyde  [continuing].  The  panel. 

Mr.  Frank.  I  would  ask  Mr.  Istook,  when  he  has  had  more  time, 
he  said — I  thought  the  gentleman  yielded  to  me. 

Mr.  Hyde.  I  do  yield  to  Mr.  Frank. 

Mr.  Frank.  I  think  you  made  the  chairman  uncomfortable,  Mr. 
Chairman.  I  would  ask  you  to  submit  to  me  any  court  decision  or 
other  action  by  any  Federal  level  of  government  that  you  believe 
contributes  to  pressuring  people  to  make  attacks  on  religion  or  in- 
sinuations against  it.  I  think  that  is  different  than  ignoring.  And 
I  think  if  the  Federal  Government  is  in  fact  doing  that,  it  shouldn't 
be.  I  see  no  evidence  of  it.  If  you  have  any  evidence,  I  would  ask 
you  to  submit  it. 

Mr.  Istook.  I  think  we  can  assist  you  as  this  process  continues. 

Thank  you,  Mr.  Frank. 

[The  information  follows:] 
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lilZ  CCCF.T:      All   right.      Ths  Ccurt   is  ccir.g  to 

ir.cur.cs   £cne  prelir.ir.ary   r-jlings   frcrr.  the   fcc-ch   tcd-iy  tc  fcs 

i  fcllcvsd  up  ty  e  hc^ri.-.g  n^xt  ves>  to   fir.ilize  th-a  tc-nrjs   c^  ^ 

I 

I 

|r-ecific  vrittcr.  crdcr,  which  will  ts  er.  intcrin  crdtr,  to  kc 

crcrrolgetGCl  tt  the  tine,   rcllcvi.-g  that,  i:h=  Ccurt  will  the.-. 

s 
i  £llcv,'  th=  perties  to  e.-gi^-i-  in  limited  diiccvEry  tnc  will 


is^^■Jlt   £  cc-.pr£h6,-i£iv2  crier  ir.  rssclu^ic.-  cf  the  cr.ie 
hcr^^fully  ir.  the  next  6Z-   tc  SC-day  tir.-t  frc.-v.* 


At  this  tir-e  the  Ccurt  is  ccir.r  tc  order  er.d 

li  '    ' 

IC  ji  :.nr.c-.L-.c£  the  follcvir.rj   The  Ccurt  is  ccir.c;  tc  pcrriit  t  preyc: 

11  I' ir.  the  ccr.tc:ct  cf  «.r.  ir.vcc.^tic.-.  c.-d/cr  ter.edicticn  £t  ths 
jj 

12  li  criduaticn  e:':=rci«£.s  r.cv  scheduled  for  ths;  E^nti  7e. 

:r.dec«r.d£r.t  Schccl  ristrict  en  cr  abcut  M^y  27,  1SS5.   In  the: 

rscird  th«  Cccrt  is  ciing  tc  further  crder  that  the  £?ej.:%er 

selected  tc  give  er.y  ir.vccaticr.  cr.d/cr  ksr.edicticn  will  to 

selected  eclely  s^ri.   e:-:cl'usiv=ly  cy  the  F.tude.-ts  thesselves  s.~: 

17  ij  net  ty  th^  £dr.lni£-r»ticr.,  teachers,  ccunsclcrs  cr  the  li:<:£. 

1:  I'lhis  vill  k'e  c.cr.e  iy  neE.-.e  cf  a  secret  keMct,  tc  he  £et  tuc  ir 

il 
Ir  f.---^-^   cf  its  rechsnics  by  the  kiis  the-s^lv-?,  pr^suribly 

2C  i:-.::-.dsr  the  euicices  cf  the  crd-ra  cf  the  cr^du^tinr  c12.se' 

!| 
i:  j|c:ficere.   The  Ccurc  vrill  ellcv  zr.tz  cltcz'.zr.   to  h*  f-v?ervise: 

crc-.-zr   election  cr.ly  e.r.d  tc  r.ai.-.tain  crdcr  e-.r.d  cc:,_-rr.  Bi'.so 
eafety,  turn  en   s.nd  cff  the  lJ.rh;;s,  th.'.t  srrt  cf  thi.-.:j.   The 
schccl  district  viil  r.ct  plcce  r.-.y  i:-rri:~.=;tv:r  upci  the 
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Glecticn  of  any  kir.d  cr  csscrir-tion  r.cr  hiv=:  tny  relationship 
with  the  selection  of  the  Etucler.t  cr  students  to  epeak  in  the 
invccation  end/or  fcen^dicticn. 

IherezZzsr   the  Court  orders  that  tho  btudcnt  so 
elected  will  hive  that  st-jdent's  c-.t.  right  tc  ff.shior.  thcit 
student's  notion  of  cr.  invccaticn  or  ben-edicticn*   Thtt  vill 
r.ct  receive  pre-erprcv-il  cr  ordinaticn  of  c.r.y  kind  frcri  ths 
school  Edsiristraticr..  • 

The  Ccurt  vill  ellcv  that  prcyir  tc  fce  e  typical 
r.cr.denc-inaticn-zl  Frey=r,  vhich  Ccir.  rofcr  tc  Gcd  cr  the 

iXlriichty  cr  that  fcrt  cf  thine.  The  prayc-r  rest  r.ct  refer  to 
£  Ececific  tfeity  fcy  ne-e,  whether  it  be  C'esus,  Euddr.a, 

JMche-Jied,  the  Greet  Qzi   £heha  cr  anycne  else. 

>s.d   Eay.c  no  ni stake,  the  Ccurt  is  coir.Ci  to  have 
c.  United  States  narshal  in  attendance  at  the  creduaticn.   If 
any  6f.:d£nt  cf  fends  this  Ccurx,  that  student  will  he  E'c~:iarily 
arrested  End  vill  face  v:p  tc  six  r^onths  incarceration  in  the 

jGalvesccn  Ccuniy  Je-il  for  ccnter.pt  of  Ccurt.  Anyone  who 

I  thinks  I '.71  kidnirc  ahcut  thir  crc'-ir  fcefcer  think  again. 

;-r.at  I  v^nt  to  Co   ie  to  riake  eure  that  this 
Ccurt  is  tending  cvar  hickvards  tc  give  the  citirens  cf  Senta 
7^.  the  cj:ccrtuni-y  tc  pursue  ^y.ilr  hslicfs  in  i.   r.canincfu".  and 


r^r^tc  c'  ct*"ero  i"  t^  ;  c:'"-rii^5^cn  ci  thcss  hcliefs.   There  is  ! 
""'"    ~         "  ""  """"  *      "       -----    .       ^ 

nc  perfect  tricrht  line  tc  do  th=:t,  cind  I'r:  tryir.r  as  hard  as  I  t 
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can  to  fashicn  a  rer.edy  fr.i-  is  fair  end  just  ir.  the  totality 
of  the  circi:n\stances,   7inycr.e  vhc  thinks  that  ts.iti   Court  is 
expressing  c.-y   veaknoss  or  lack  cf  r^^solve  in  the-.t  spirit  of 
i  ccnrronica  vculi  tstcer  thir.k  cgain.   Anyrccy  v'r.t   violates 
Ith^sc-  crderE,  r.c  kicdir.g,  ic-  gcir.'-  tc  wish  thst  Y.e   or  she  had 

'died  r.s  e  child  vhan  this  Ccurt  cets  through  vit?".  it. 

i 

;  Nov,  ths  Ccurc  is  coir.g  tc  furzh^ir  order  that  £ 

j 

h'ccalaurecte  ser.'ice  cr.  cr  eicut  Kay  2l5t,  15Se,  end  £uch 

i 

cthsr  hicccil^urectis  c.5   can  bs   sch-=duled   tr.d  ccntracted   fcr 

i 

*v--hin  th=  ti-c  rev  e.v£.ilrhls  v;ill  fc^  ji^ruitted.      rr.~  Cccrr  is 

I 

jgcing  tc  crdsr  thet  the  hecc  =  l£---r  =  :.ti  £=r.-ici£  net  occur 

i  during  Echccl  hours  cr  £5  £  pare  cf  r.crz^l  schccl  functions. 

I 

'since  it'3  en  &  £und=y,  that's  frankly  cced^nic. 

i 

Thi=  Ccurt  i=  further  c aing  to  order  that  schcci 

i  adsinl£vri"icn,  pvr5cr.n«l  cr  the  like  will  net  sanction  r.cr 

'pirticipaca  in  the  keccalaursate  ££r-/lc£s  in  Eny  vay 

'•■.•hr.t£C3ver.  ?.r.z.   ty  that  £p  =  cifically,  the  schccl 

Udninistraticr,  t£=.chsr3  and  z:.^   like  will  ret  have  eny  role 

■in  <;-ncur.cing  i-,  in  rrc-ulr-tinr  i-,  in  rlanninr  it,  in 

'p-rticipauinr  in  it.   Tsarhirs,  tf-inis-ratcrs  £ni  th^  liks 

^can  ccrziinly  at-cnd  as  yaaaiva  rccczatcrz,  tut  th-y  vill  sit 

;  in  -c-y   dcsign:t:d  rl?.-a  ci  hcnrr  cr  in  thr  first  rev  cr  en  an; 
z-irlc:  sraeially  ca^irnatif  cr  -^ihi  lik  =  ,  t-aeausi  clearly  that 
■indicates  an  crdinaticn  cr  i-erlnatur  cf  th%  £cheel  board  en 
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the  function.   That  is  net  the  Court's  intcr.ticn. 

It  13  ordared  furfnsr  thit  tha  schcol 
acnir.istraticr.  visibly  divorce  itself  end  the  schcol  district 
frcn  any  particularized  b'-ccalj^urcatc  rr.d  that  the  echcol 

'hereafter  in  the  ultimate  crdtr  will  td   ordered  to  este.bliEh  a 
firm  policy  with  the  intent  of  allcwir.c  any  baco^Llzureate 
service  for  er.y  roasonable  purpose.   In  ether  vcrds,  e  policy 
vill  te  set  up  eo  that  er.y  group,  whether  it  be»  Jewish 

j  Etud-antc  cr  Santerian  Etv^cUnts  or  Hoslen  cr  Buddhist  cr 
fcr.yiccy  else,  car.  have  chcir  cvn  biccalcurcste  r?rvice  vithcut 

i any  sanction  cr  proicripticn  frcn  the  cchocl  district.   It 
v;ill  be  available,  subject  tc  the  linitaticn  cf  facilities,  to 

'anyone  vho  \/ant£  tc  have  cne.   Clearly  the  cno  that  is  planned 
new,  as  lone  a=  it  coee  rot  have  the  ir.prinatur  of  th€  cchccl 
district,  is  fine  and  the  Court  is  ccinc  tc  allow  it  en  these 
limited  terTis. 

V;ith  recard  to  the  har.cinc  cut  cf  Gideon  Eibles 

'and  the  li:<c-,  ths.   Ccurt  is  ccino  to  crdsr  these  things:   First 
cf  £11,  it'£  coir.'^  to  be  ordered  that  there  vill  be  r.o 
hondcute  cf  any  rclicious  literature  of  any  kind  cr 
description  by  parents,  stucentH,  ad-inistrators,  cr  anyone 
dee  cf  any  kind  cr  c'.^-cripticr.  in  ths  Si'.nti  7g  Eohocls  for 
the  rcn.'.indcr  cf  this  school  ycr.r.   Thereafter  the  Cocr-t  is 
-cing  to  allov  the  r.oh:ol  diatrict,  Eubjcct  to  ultimate 
aocroval  cf  the  Ccurt,  tc  establish  a  rolicy  vhich  vill  pemit 
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two  thir.^-s:  Or.a  ths  hs.r.dir.-g  cut  cf  literature,  if  eny,  will 
b£:  Eibsclutely  passive.   In  ether  words,  there  will  ba  no 
inprir-ntur  by  the  echocl  tccri.  They're  not  gcir.g  to  invite 
tho  Gideons  cr  enybccy  else  tc  ccne  over  there  and  hand  cut 
liter-nture.   Seccr.c,  the  echccl  bcerd  rust  adopt  an 
£ll-cr-r.cthing  practice.   In  ether  v/crd3,  vith  apprcpriate 
E£fecui:rds  fcr  student  safery,  reasonable  access  and  the  like, 

I  they're  going  to  have  to  let  anybody  who  wants  *to  hand  cut 
anything  ccT^e  ever  there  end  hand  that  etuff  cut  cr  they're 
going  to  have  to  prcjrribe  t.nycne  froa  handing  things  cut. 
>.r.'l,    for  in£tance,  to  F.ake  railing  lists  cf  t.hs.  stud-snt  tody 
available  to  people  like  the  Gideons,  who  car.  then  Eail  Bibles 
tc  the  rest  cf  these  individuals  if  they  see  fit. 

The  Court  is  not  going  to  tell  the  schccl 
district  to  do  either  cne.   It  is  going  tc  be  an 
all-cr-nothinc  proposition,  but  the  Court  vill  defer  to  the 

: Eohocl  board's  discretion  in  that  regard,  cubject  to  ultimate 
ccn£ti°uticnal  constraints. 

ycW,  vith  regii-d  to  sons  of  the  r.ore  atbitrarv 
thin'-'S  that  havo  been  trcughu  up  in  the  pleadings:  to  date,  the 
Ccurt  van.':;;  tc  just  n?ke  a  fev  c;r-~cn  sense  cc^erN'aticnr. . 

r.-t,  cr  si-vply  fine-tune  and  then  rigorously  enforce 
cai'<icuard=  tc  d::.l  vith  r.anifc.-t  £ru=v5.   sir.glir.g  cut  a  child 
vho  nav  he  Hcrr.cn  and  telling  that  child  thi.t  it  is  part  of  a 
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cult  is  tsini-e  en  its  fece,  just  as  nuch  as  it  ^/ould  be 
ridiculcus  tc  single  cut  a  child  ar.d  n=L};s  fun  cf  that  child 
fcr  ksir.g  Ki=p^r.ic  cr  Asir-n-AreriCc-.r.  or  Af ricci-'-.-Jzericsn  cr 
physically  challenged  or  anything  else.   T^r^t'c  ridiculous  end 
indefensible.   The  schcol  district  nc^do  to  c£il  with  thoso 
rigcrccsly.   T5?.ch«rs  who  do  these  kinds  cf  things  nsed  to 
cither  k€  errrcoriatelv  disciplined  cr  firad. 

Kov,  ths  Echccl  bc^rd  has  the  ulti-ate 

i  .      . 

jdiscreticn,  suhject  tc  ths  fmel  tpcrcvEl  cf  thi  Court,  tc 

j f arhicn  such  a  pclicy,  but  this  Ccurt  ultiritily  vill  li>siy 

I 

I  enter  a  ccnssnt  decree  thet  will  defer  to  the  schccl  district; 

.but  es  £  b£c"<drcc,  £.t./   tes-chsr  'ti'r.c   ccntir.uss  to  c^buse  the 

! echccl  district's  pclicies  in  the  face  cf  thit  v/ill  fee*  the 

!  full  ccnte::;pt  pcvers  cf  this  United  Spates  District  Court.  I 

! 

jva.nt  thet  scrt  cf  rcnsense  cut  cf  the  cchccls,  peric-d,  whether 

jit's  predicated  upcn  rec€,  physically  challenged,  religion, 

I 
plic*  cf  crigir.,  or  anything  else.   There's  just  r.o  place  in 

th=.t  in  ncdtrr.  society  anjvhere. 

vrizh  regard  -co   any  ac-icns  to  ierrct  cut  thn 

r.aries  cf  participants  in  this  litiiaticn,  I  vanu  all 

anyrne  c-lse  ceiling  'v-ith  that.   j:cv,  I  realire  thet  in  a 
little  ccrj:cr.icy  ycu  c-in't  6 tec  gcssir  and  ycu  c:-n't  rtcp 
pcccle  frc3  taDiir.g  trash  about  each  ether  and  all  thtt 
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1  fcolishr.ess,  and  I'n  net  going  to  tr>'  to  start.   I've  got  the 

2  third  biggest  docket  in  the  United  States  end  I  haven't  got 

3  the  ti::o  to  worry  aj:cut  the  busy  ncuths  cf  tvsrycne  vho  lives 
e.      in  Santa  Fe,  Tejcas. 

5  V?hat  I  will  Bay  is  if  there  are  eny  actions  by 

6  students  or  ethers  in  ^n  crv^nized  fcr:nat  for  purpcccs  of 

7  trying  to  elicit  this  inCcrr.ation  cut  in  the  face  cf  the  crder 
E  that  this  Court  is  ncv  announcing,  the  Court  vi\l  csal  \/ith 

5   thac  in  the  harshest  pcssihls  tarns,  v.Xi   to  and  including  the 
IC  reccnjr.end  =  tion  cf  thi  referral  for  prosecution  by  the  Vnited 

11  States  attcrnsy's  cffics  for  P.ZCC  violations  and  the  like. 

12  That  is  criair.el  conspiracy  ccnduct  and  will  not  t^ 

13  pemitted.  Hake  no  nisoaXe,  I  will  deal  vith  that  as 

14  fcrcsfully  as  I  kavs  to.   L^et  the  chips  fall  where  they  nay  in 

15  this  lltig^ticr.,  but  leave  the  participants  F,lc-e. 
ifi  Kaxt,  £-d  finally,  I  want  tc  eay  this:  Cne  cf 

-he  things  that  I  kava  learned  in  four  and  a  half  years  here 
is  that  nc  ratter  what  the  test  and  truest  ?.spiraticns  and 
hcpe  cf  any  cf  the  lirirants  and  Ir.-^ycrs  vh^  apr-iar  in  this 
j court  cr  the  Ccurt  itself  are,  1   cannot  crder  a  chinrc  in 
!h-unan  ccnduct  cr  h-unan  r.crality.   Facule  are  going  to  he 
."  ^rtcclc  ar.c"  they're  gcir.g  vc  od  \hct  th-:y  can  do.   I  can't  want 
tc  try  to  do  that.   Ey  the  sa::-a  rc:-:e:\,  vh?t  I  r.c-fl   fror,  the 
rer.icents  in  £anla  tc   ana  the  schccl  district  and  the  teachers 
'  anl  the  ad-iinistrators  c%-er  there  is  a  crcd  faith  cifcrt  tc 
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conply  with  the  epirit  of  vhet  this  Ccurt  is  trying  to 
ecccniplish.   1  v^ant  prayer  tc  b-s  a  part  of  tho  d»ily  lives  of 
students,  to  the  extent  that  that's  ccnscr.jnt  vith  the  United 
States  Constitution.   I  w?.r.t  en  adherence  to,  a  bslief  in,  end 
a  recpoct  for  higher  ncre.l  authority  to  te  very  nuch  £  pert  of 
the  citizens  of  E^nta  Fe,  and  it  is  not  r.y  intension  to 
intrude  any  ncre  than  is  Eb<;clutf:ly  neindated  fcy  the  Eili  cf 
Rights  into  those  prerogatives.  Ev  the  Ean-B  tci<en,  I  have  a 
fim  ccnstituticnal  cbli^aticn  tc  n=.>:e  sure  that  th^  Bill  cf 
Hirhts  applies  tc  everycna  re  natter  hcv;  unpopular,  and  that 
is  a  nar.c  =  te  this  Court  v/hclsh^irtedly  criraces.  I  inplcre 
the  citizens ,  th«  school  district,  professionals,  the 
educators,  and  the  kids  in  Santa  Fe  to  erirc-ce  the  spirit  cf 
vhat  this  Court  is  tr-ying  tc  acccnplish  and  to  vcr>  vith  ne 
for  e  consicn  fc^n-evclent  end,  Eut  if  tested,  make  sure,  this 
Ccurt  possesses  all  the  rcsclvs  and  the  tools  necessary  to 
deal  vith  the  abusers  in  a  x;ay  cEloulated  to  deal  with  then 
effectively.   £o  please  cc  ahcut  your  business  v/ith  the  spirit 
cf  ccoreraticn  and  the  tpirit  c:  healing.   If  religion  is 
ns?nincful  tc  ytu,  one  cf  the  nest  fcrenost  tenets  cf  any 
i belief  structure  is  th?  rctirn  cf  healing  and  resolution  and 
lirnof-s  i.r.i.   justice.   Ihit  ic.  vh^t  the  Ccurt  aspires  tc  and 
•.^.~   i=  vh?.t  Iho  citircns  hive  a  right  to  expect. 

Ir  thsre  anything  further  the.t  \/e  reed  to 
idrt-ss  in  te.r.-£  cf  mechanics  frcn  the  Plaintiff  today,  sive 
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10 

and  e:icept  closing  ec-inistritiva  crcers? 

13.,   GRIFFi:-.':  Vo,    Your  Honor,  there  Id  not. 
THE  COURT:  Ir.^ny.   ycu. 

And  frcr,  the  r-sfer.isnt? 

I-S.  FRSL£:  Kothing,  Your  Honor. 

t 
Ir.Z   COURT:   Coed.   ThanX  ycu. 

j  All  ricr.t.   The  Ccurt  is  going  to  crcer  —  first 

j  of  all,  th3  Court  will  prc;=ulc£te  a  drafc  order*  to  counsel  of 

reccrd  in  fr.V  natter  hopefully  ky  ths  close  of  tcsiness  on 

•; .Monday,  if  n:;t,  ty  c^rly  T-ussdEv  ncrninc.   I  vould  like  very 

!s-uch  your  incut  es  to  the  r^chinics  cf  tr.2"  c-dsr.   The  Court 

i 

I  then  further  orders  that  a  Eucplensntal  hearing  will  be  held 

i 

tin  this  Eiattsr  £t  1C:0C  £.a.  ne>:t  vrsdneaday,  Kay  the  ICth  of 

j 1S95  in  this  ccurtrccs  in  G^lvestcn  for  purposes  cf  finalizing 

! 

j  the  lenguags  to  be  set  cut  in  th-s  Court's  crdar.  The  Court 

I  will  he  pleasea  to  hear  the  ccr:zents  cf  tcth  sides  vith  regard 

j to  anv  eurcected  chances  or  ncdif ictticns  that  ycu  have  to  the 

I 

i  Court's  prccosed  lano-car-s.   The  Court  is  further  ccing  to 
■order  that  tha  Dsfoncant  will  have  an  e:ct£nsicn  to  filo 
irc-cpcr.-3ivG  pisadings  in  the  s:att-:r,  up  to  and  including  the 
;clc£a  c:  tu£ine5s  en  Friday,  jr-y  12,  1SS5.   And  at  the  Kay 
■  i:^h  hairing  the  Crurt  vili  discuss  tha  paranet-crs  tnd 
jlinititicns  ci  cisccvary  to  ke  available  to  the  parties  and  a 
;tinatahle  fcr  the  ultinate  reccluticn  cf  this  entire 
:  litigi'.tion  oxsrclse. 
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11 

Nov,  these  having  keen  cnncunced,  again, 
anything  further  w«  need  to  address  fer  the  benefit  of  the 
Plaintiff  today? 

>!?..  GHIrFIN:  lio,  Your  Kcnor. 
TH2  COCRT:  Good.  And  fcr  the  Defendant? 
K?,.  FRZLS:   Nothing,  Ycur  Honor.     ♦ 
TH2  COURT:   All  right.   Wsll,  I  vould  like  to  thank 
each  o;  ycu;  end,  again,  I  would  liXs  to  thank*cciir.sel  of 
record  for  each  cf  the  parties  fcr  ycur  euperb  cccp-eraticn  and 
professicr.alies  e.s   cfficsrs  cf  thix  Court.   1  £3  exceedingly 
grateful  to  have  th=  input  cf  the  exceller.t  nirds  that  ere  rev 
jtefcrs  the  Court.  Ftncing  cur  develccaents  next  week,  vrs'll 
stand  in  recess. 

*«« 

I  certify  that  the  fcrtgcing  is  a  correct  transcript  frcn  the 
record  cf  proceedings  in  th&   ercvs-sntitled  cause. 


'i^i-tr/j   L.  Metzge^;'^'^  Date 

Official  Ccurt  F.=pcrter 
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Mr.  Canady.  Mr.  Serrano. 

Mr.  Serrano.  Thank  you,  Mr.  Chairman. 

Mr.  Istook,  I  noticed  in  your  testimony  that,  as  Chairman  Hyde 
said,  you  do  speak  about  many  aspects  of  this  issue,  and  about 
your  version  of  religious  freedom  in  general.  I  respect  that  and  un- 
derstand that.  But  I  think  most  people  are  either  sitting  on  the 
edges  of  their  seats  or  not  sitting  on  the  edges  of  their  seats  wait- 
ing for  a  congressional  statement  on  the  issue  of  school  prayer  spe- 
cifically. And  that  is  the  way  this  issue  is  seen,  notwithstanding 
the  fact  that  the  hearing  is  called  something  else. 

What  everybody  is  talking  about  in  this  country  right  now  in 
terms  of  this  issue,  when  they  do  talk  about  it,  is  school  prayer. 
And  so  I  would  like  to  get  right  to  the  point  and  ask  you  how  you 
would  envision  this  taking  place. 

You  know.  Chairman  Hyde  said  that  we  are  going  away  from  our 
history,  that  at  the  beginning  of  our  Nation's  history,  the  first 
thing  the  Congress  did  was  to  hire  a  Chaplain.  I  suspect,  although 
I  wasn't  around,  that  it  was  a  little  easier  to  get,  perhaps,  some 
agreement  on  the  prayer  in  those  days  than  it  might  be  in  this  very 
mixed  society  that  we  have  now.  So  one  of  my  concerns  has  always 
been,  whose  prayer,  how,  when,  for  what  purposes,  and  how  would 
that  be  administered? 

Mr.  Canady.  Would  the  gentleman  yield  briefly? 

Mr.  Serrano.  Sure. 

Mr.  Canady.  I  would  just  like  to  point  out  that  we  still  have  a 
Chaplain  and  we  still  have  a  prayer  every  day,  if  you  haven't  no- 
ticed that. 

Mr.  Frank.  If  the  gentleman  would  yield  further?  And  that  chap- 
lain just  prayed  in  our  absence,  because  unlike  schoolchildren,  we 
have  no  compulsory  attendance  here.  And  unlike  schoolchildren 
who  have  to  be  in  the  classroom  during  the  prayer,  very  few  of  us 
not  only  have  to  be,  but  almost  never  are  any  of  us  there. 

Mr.  Serrano.  I  thank  my  colleagues. 

I  would  also  note,  it  is  the  only  committee  I  know  where  you  can 
thank  your  colleagues  and  get  a  laugh.  It  must  be  a  lawyer  thing, 
I  don't  understand. 

You  know,  I  always  hear  about  the  need  to  pray  in  school  and 
I  wonder  if  anyone  remembers  that  if  you  ever  took  a  math  test, 
you  usually  prayed  before  the  math  test  anyway,  without  being 
forced  by  anyone  to  do  it. 

So  what  I  would  Uke  to  hear  from  you,  Mr.  Istook,  is  suppose  we 
did  this  tomorrow,  how  would  this  happen  and  whose  prayer  would 
it  be,  and  how  do  we  deal  with  those  whose  religions  that  believe 
in  Jesus  Christ  and  those  religions  that  do  not  see  Jesus  Christ  as 
the  Savior,  and  what  do  we  do  with  the  Moslems  that  are  in  our 
system  and  the  Buddhists  and  the  fact  that  New  York  City,  for  in- 
stance, has  a  school  system  with  people  coming  from  125  different 
language  backgrounds  and  maybe  perhaps  as  many  different  reli- 
gions? How  would  you  apply  this  and  how  would  we  protect  the 
rights  of  minority  religions,  if  you  will? 

Mr.  Istook.  OK.  Let  me  respond  first,  of  course,  that  if  you  rec- 
ognize that  the  United  States  for  almost  200  years  did  not  find  this 
to  be  a  difficult  question,  only  in  more  recent  times  have  the — has 
the  effort  to  impose  a  new  standard,  that  is  that  you  cannot  make 
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someone  uncomfortable  and  that  that  takes  precedent  over  their — 
over  a  constitutional  right  of  freedom  of  expression.  The  key  is  to 
understand  that  it  should  not  be  imposed.  Not  on  the  Federal  level, 
not  on  any  level. 

We  are  not  talking  about  compelling  anyone  to  participate.  We 
are  talking  about  permitting. 

Let  me  read  from  what  Justice  Potter  Stewart  wrote.  And  there 
were  several  things,  of  course,  in  my  written  statement  that  I  hope 
you  refer  to  that  for  reasons  of  time  I  was  not  able  to  cover  in  my 
oral  statement.  And  part  of  it  is  this,  these  words  from  one  of  the 
cases  that  Justice  Potter  Stewart  wrote,  'That  the  role  of  schools 
is  not  that  of  providing  an  atmosphere  in  which  children  are  kept 
scrupulously  insulated  from  any  awareness  that  some  of  their  fel- 
lows may  want  to  open  the  schoolday  with  prayer,  or  of  the  fact 
that  there  exists  in  our  pluralistic  society  differences  of  religious 
belief."  And  he  added,  "A  compulsory  State  educational  system  so 
structures  a  child's  life  that  if  religious  exercises  are  held  to  be  an 
impermissible  activity  in  schools,  religion  is  placed  at  an  artificial 
and  State  created  disadvantage.  Viewed  in  this  light" 

Mr.  Serrano.  Let  me 

Mr.  ISTOOK.  Let  me  just  finish  this- 


Mr.  Serrano.  My  time  is  running  out. 

Mr.  Canady.  The  gentleman's  time  is  expired.  The  gentleman 
will  have  2  additional  minutes. 

Mr.  Serrano.  Thank  you. 

Mr.  ISTOOK.  Thank  you. 

Finishing  the  quote,  "Viewed  in  this  light,  permission  of  such  ex- 
ercises, for  those  who  want  them,  is  necessary  if  the  schools  are 
truly  to  be  neutral  in  the  matter  of  religion." 

Mr.  Serrano,  the  decision  of  whether  to  have  a  prayer  at  some 
type  of  school  activity  should  properly  be  made  by  the  people  that 
are  involved  in  that  activity,  not  by  a  Federal  judge 

Mr.  Serrano.  But  I  think  it  is 

Mr.  ISTOOK.  Not  by  an  ACLU  attorney. 

Mr.  Serrano.  Right,  Mr.  Istook,  but  I  think  it  has  been  pretty 
clearly  stated,  and  Mr.  Frank  has  reminded  us,  that  that  is  allowed 
already.  So  I  think  the  only  thing 

Mr.  Istook.  Unfortunately,  it  is  not. 

Mr.  Serrano.  Well,  the  only  thing  a  constitutional  amendment 
would  do,  is  provide  for  teacher-led,  for  mandated,  for  organized 
prayer.  And  my  point  to  you  was,  do  you  see  this  as  something  that 
children  would  just  on  their  own  one  morning  decide  they  want  to 
pray?  And  if  that  is  the  case,  how  is  that  different  from  an)rthing 
they  can  do  now?  And  if  it  isn't,  then  it  plays  on  my  problem  with 
the  whole  issue,  which  is  teacher-led  prayer,  a  Jewish  teacher  hav- 
ing to  pray  to  Jesus  or  vice  versa,  a  Moslem  teacher  having  to  pray 
a  Christian  prayer.  I  mean,  how  do  you  deal  with  this  in  this  soci- 
ety? 

Mr.  Istook.  We  are  not  talking  about  teachers  imposing  or  to 
lead  prayers.  We  are  not  talking  about  an  established  prayer  where 
you  have  the  same  prayer  repeated  over  and  over.  We  are  talking 
about  the  opportunity.  You  mentioned  people  being  permitted.  Tell 
that  to  the  people  in  Burbank,  WA,  where  the  school  board,  be- 
cause of  a  threat  from  the  ACLU,  had  to  deny  permission  that  the 
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students,  all  except  seven  students  in  the  graduating  class,  desired 
to  have  prayers  at  graduation.  Because  of  the  threat  of  litigation 
and  the  expense  of  Utigation,  they  had  to  say  no. 

The  question  is  not  how  I  as  a  Federal  official  might  want  to 
have  a  prayer  offered.  The  question  is  permitting  the  students  to 
express  their  beliefs,  to  express  their  prayers.  It  will  vary  from 
place  to  place.  You  mentioned  settings.  In  some  settings  it  may  be 
a  Jewish  prayer,  it  may  be  a  Christian  prayer,  it  may  be  an  Islamic 
prayer.  It  might  be  something  else,  but  that  is  a  community  deci- 
sion, not  a  Federal  decision. 

Mr.  Serrano.  That  is  also  the  next  civil  war. 

Mr.  Canady.  The  gentleman's  time  is  expired. 

Mr.  Inglis. 

Mr.  Inglis.  Thank  you,  Mr.  Chairman. 

It  is  great  to 

Mr.  Canady.  Your  microphone. 

Mr.  Inglis.  Thank  you  for  your  work  on  this  amendment.  I  ap- 
preciate your  leadership  on  this.  And  really,  sort  of  in  response  to 
Mr.  Serrano's  observations,  I  think  that  really  what  we  are  talking 
about  here,  and  Mr.  Istook,  you  may  want  to  comment  on  this,  is 
in  some  cases,  it  is  not — it  is  not  clear  whether — ^your  concern  is 
that  somebody  is  going  to  be  compelled. 

Actually,  I  think  the  real  world  out  there  is  rather  the  opposite, 
that  principals  go  into  near  catatonic  states  when  the  graduating 
class  president  comes  to  him  and  says  we  have  had  a  vote  and  we 
want  a  prayer.  And  the  principal  sweats,  breaks  out  in  a  sweat  as 
he  is  thinking,  "oh,  my  gosh,"  or  she  is  thinking,  "we  could  be 
sued." 

There  could  be  somebody  offended.  I  think  it  is  very  important 
that  we  understand  that  difference.  We  have  gone  way  beyond,  as 
Mr.  Hyde  said  earlier,  neutrality.  We  are  in  active  opposition  to  re- 
ligious thought  in  this  country.  That  is  what  this  Government  is 
doing,  that  is  what  the  court  system  has  done,  by  honoring  very 
few  litigants,  people  who  object  to  any  mention  of  any  higher 
power. 

Not  a  question  of  sectarian,  as  to  whether  it  is  Islam  or  Judeo- 
Christian  or  whatever.  They  simply  object  to  any  mention  of  a 
higher  power.  And  so,  therefore,  that  small  minority  then  becomes 
the  one  that  actually  is  oppressing  the  rest. 

And  the  first  amendment,  in  my  opinion,  does  not  guarantee  me 
the  right  to  not  be  offended.  In  fact,  quite  the  opposite,  the  first 
amendment  guarantees  that  I  will  be  offended  by  somebody  else's 
free  speech  rights.  So  if  I  am  one  of  those  that  doesn't  want  any 
reference  to  a  higher  power  and  I  am  the  one  student  out  there  in 
that  school  that  wants  to,  "ah-ha,  gotcha,"  when  they  have  that 
prayer  at  the  graduation,  why  am  I  allowed  do  that  in  this  system? 

It  seems  to  me  that  that  is  what  we  are  trying  to  fix.  We  are  try- 
ing to  make  that  more  clear.  We  don't  want  the  chilling  effect  out 
there,  we  want  freedom  of  expression.  If  the  seniors  want  a  prayer, 
let  them  have  a  prayer.  And  that  is  what  we  are  talking  about 
here. 

Ask  Mr.  Istook,  particularly  the  question  to  Mr.  Istook,  would  be 
yesterday  in  this  committee  we  had  discussion  about  flag  burning. 
We  got  into  this  same  question  about  whether  we  are  writing  con- 
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stitutional  law  or  statutory  law.  There  was  quite  confusion  in  this 
committee  yesterday  about  that  point. 

I  sense  there  may  be  confusion  here  today,  too.  We  are,  as  I  un- 
derstand it,  enabling  here.  We  are  not  writing  statutory  law.  So  if 
the  State  of  South  Carolina  wants  to  do  something  in  this  area  that 
is  different  than  the  State  of  Oklahoma,  so  be  it.  It  is  a  statutory 
matter.  But  we  are  making  constitutional  law,  which  establishes  a 
framework  within  which  the  Governments  can  operate.  Is  that  the 
way  you  see  this  effort? 

Mr.  ISTOOK.  I  certainly  agree  with  you,  Mr.  Inglis.  I  think  you 
correctly  see  that  what  has  happened  is  the  Federal  Grovernment 
has  taken  control  and  said  there  is  only  one  answer  and  the  an- 
swer is  always  no.  As  I  was  trying  to  mention  to  Mr.  Serrano,  you 
know,  when  people  say,  well,  whose  prayer,  what  prayer,  it  would 
vary  from  day  to  day,  from  place  to  place,  because  there  is  a  diver- 
sity, there  are  different  ways  of  expression.  And,  you  know,  the 
comment  about  civil  war,  I  think,  is  totally  mistaken.  Because  it 
is  the  absence  of  understanding,  it  is  the  suppression  of  people's 
ideas  and  who  they  are  that  leads  to  strife,  not  the  being  exposed 
to  the  fact  that  there  are  differences. 

As  I  quoted  from  Justice  Stewart,  you  know,  a  pluralistic  society 
means  there  will  be  differences  and  students  need  to  be  aware  of 
that.  You  cannot  treat  religion  as  something  that  is  shoved  aside 
until  you  are  of  legal  age  and  suddenly  when  you  reach  adulthood, 
you  can  be  exposed  to  it.  That  is  not  the  proper  approach. 

Mr.  Inglis.  Let  me  ask  you  this.  As  I  understand  our  effort  here, 
it  is  much  broader  than  simply  school  prayer.  We  are  getting  to  the 
situation,  for  example,  we  had  in  our  district  recently,  where  a 
wonderful  program  of  mentoring,  which  actually  requires  people  in 
the  program  to  attend  services  as  part  of  the  mentoring,  was  at- 
tacked as  somehow,  oh,  my  gosh,  you  can't  do  that.  When,  in  fact, 
everybody  in  the — most  in  the  community  I  think  thought,  wait  a 
minute,  these  are  people  that  are  willing  to  volunteer  their  time 
and  go  into  this  program,  why  not  allow  it?  Is  this  the  kind  of  thing 
that  might  be  addressed  by  a  broader  amendment  that  says,  listen, 
we  are  not  out  to  stamp  out  religion  in  this  country? 

Mr.  ISTOOK.  Sure.  I  am  not  familiar  with  the  specific  program, 
so  I  can't  say  with  certainty  there,  Mr.  Inglis,  but  certainly  we  are 
talking  about,  you  know,  being  more  accommodating  to  that.  And 
I  think  that  is  very  important  to  note.  We  are  not  talking  about 
imposing  one  standard  or  compelling  people  to  do  things.  We  are 
talking  about  accommodating  their  beliefs. 

Mr.  Inglis.  Thank  you. 

Mr.  Canady.  Mr.  Watt. 

Mr.  Watt.  Thank  you. 

Mr.  Istook,  I  apologize  for  missing  your  testimony.  I  was  in  an- 
other hearing. 

Mr.  Istook.  You  have  got  it  in  writing. 

Mr.  Watt.  Well,  you  said  that,  I  didn't.  And  I  am  sure  that  it 
was  very  enlightening. 

I  just  want  to  pick  up  on  one  situation  that  you  referred  to  in 
answer  to  Mr.  Serrano's  questions,  because  I  didn't  hear  your  testi- 
mony, haven't  had  an  opportunity  to  read  it.  You  referred  to  a  situ- 
ation in  which  a  class  had  taken  a  vote  and  all  but  seven  of  the 
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class  members  had  agreed  to  have  a  prayer.  I  am  just  interested 
in  what  the  rights,  if  any,  you  would  accord  to  those  seven  people. 

Mr.  ISTOOK.  OK.  I  think  they  have  their  same  rights  as  everyone 
else.  But  I  believe  your  question,  what  you  are  speaking  about,  is 
should  the  disagreement  of  seven  people  cause  the  behavior  of  ev- 
eryone else  to  be  controlled  by,  if  necessary 

Mr.  Watt,  No,  that  is  not  my  question  at  all.  My  question  is 
what  rights,  if  any,  would  you  accord  to  those  seven  people? 

Mr.  ISTOOK.  Well,  Mr.  Watt,  they  would  be  accorded  the  same 
rights  as  anyone  else.  If  you  would  like 

Mr.  Watt.  In  the  context  of  that  assembly,  which  is  a  school  as- 
sembly, not  a  religious  ceremony,  what  rights,  if  any,  would  you  ac- 
cord those  seven  people? 

Mr.  ISTOOK.  Mr.  Watt,  they  would  not  have  lost  any  rights  what- 
soever. As 

Mr.  Watt.  Where  would  they  go  while  that  prayer  was  taking 
place? 

Mr.  ISTOOK.  No,  they  are  still  present.  Mr.  Watt 

Mr.  Watt.  How  would — ^how  would  their  rights,  if  they  have  any, 
be  protected  in  the  context  of  that- 


Mr.  ISTOOK.  Mr.  Watt,  there  is  no- 


Mr.  Watt.  Of  that  educational  assembly,  not  religious  assembly 
now,  I  am  just — I  assume  this  is  a  school  setting,  and  the  question 
I  am  asking  is — and,  you  know,  you  are  talking  about  protecting 
everybody's  rights.  I  just  want  to  know  how  those  seven  people's 
rights  get  protected. 

Mr.  ISTOOK.  Let  me  try  to  explain  it  to  you,  Mr.  Watt.  We  have, 
for  example,  in  a  case  coming  out  of  West  Virginia  in  the  1940's, 
the  U.S.  Supreme  Court  said  no  one  is  compelled  to  participate  in 
the  Pledge  of  Allegiance.  That  does  not  mean,  however,  that  the 
Pledge  of  Allegiance,  which  includes  the  words  under  God,  cannot 
be  stated  in  a  classroom  or  other  school  setting.  People  do  not  lose 
their  rights  just  because  their  classmates  agree  to  join  and  recite 
the  Pledge  of  Allegiance. 

Mr.  Watt.  I  don't  think  there  is  anything  in  the  Constitution 
about  the  Pledge  of  Allegiance,  though.  I  mean  I 

Mr.  ISTOOK.  It  is  not,  but  you  do  not 

Mr.  Watt.  I  mean  I 

Mr.  ISTOOK.  Just  because  some  people  may  object  to  it- 


Mr.  Watt.  I  don't  mean  to  get  into  an  exchange  with  you  about 
it.  I  am  still  tr3dng  to  figure  out  how  to  protect  those  seven  people. 
Let  me — let  me  change  the  equation  a  Uttle  bit. 

Would  your  opinion  change  if  it  were  30  percent  of  that  class  or 
49  percent  of  the  class  that  got  outvoted  by  51  percent?  What 
rights,  if  any,  would  you  accord  to  the  30  p>ercent  or  to  the  49  per- 
cent? 

Mr.  ISTOOK.  Mr.  Watt,  the  rights  never  change.  It  is  fundamental 
in  our  jurisprudence  that  a  right  does  not  change  according  to  the 
circumstances.  You  have  the  rights,  but  you  do  not  have  the  right 
to  control  the  behavior  of  other  people  in  order  to  avoid  what  you 
may  take  offense  at  or  what  you  may  choose  not  to  participate  in. 
That  is  why  I  mention  the  Pledge  of  Allegiance  example,  because 
it  does  contain  the  words  'hmder  Grod." 
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The  courts  did  not  say  the  Pledge  of  Allegiance  cannot  be  said. 
It  said  no  one  can  be  compelled  to  participate.  That  is  the  same 
standard  of  which  we  speak.  And  exactly  how  the  decisionmaking 
might  work,  Mr.  Watt,  I  believe  is  properly  a  local  issue,  not  a  Fed- 
eral issue,  to  decide  exactly  how  decisions  are  to  be  made  in  that. 

Mr.  Watt.  Would  it  be  acceptable  under  those  circumstances  to 
send  those  seven  people  out  of  the  room  while  this  assembly  was 
taking  place? 

Mr.  ISTOOK.  We  are  not  talking  about  sending  them  out  of  the 
room.  If  they  choose  not  to  be  present,  just  as  some  choose  not  to 
be  present  when  the  Pledge  of  Allegiance  is  offered,  that 

Mr.  Watt.  Suppose  they  chose  not  to  be  present,  would  you  im- 
pose a  requirement  that  the  assembly  be  held  up  until  they  are  al- 
lowed to  get  back  into  their  seats  and  participate  in  what  they 
came  there  for,  which  was  the  educational  ceremony? 

Mr.  Canady.  The  gentleman's  time  is  expired. 

The  gentleman  will  have  an  additional 

Mr.  ISTOOK.  OK.  If  there  is  time,  I  will  respond  further. 

Mr.  Canady.  The  gentleman  has  an  additional  30  seconds. 

Mr.  ISTOOK.  All  right.  Mr.  Watt,  that  is  not  a  Federal  issue  to 
control  how  a  school 

Mr.  Watt.  I  am  not  sure  how  you  can  say  it  is  not  a  Federal 
issue  when  we  are  dealing  with  the  Federal  Constitution, 

Mr.  ISTOOK.  Because  you  are  talking  about  the  application 

Mr.  Watt.  What  you  are  saying  is  you  want  to  amend  the  Fed- 
eral Constitution  to  give  that  control,  and  I  can  understand  your 
desire  to  do  that,  because  you  obviously  are  a  member  of  the  major- 
ity religion  and  the  majority  race  in  this  country.  I  mean,  you — if 
everything  that  were  in  the  Constitution  were  done  by  a  simple 
majority  vote,  I  mean  I — then  I  guess  you  would  have  a  Constitu- 
tion that  was  based  on  protecting  the  rights  of  the  majority.  But 
there  are  some  things  that  are  written  into  the  Constitution,  Mr. 
Istook,  that  are  there  for  the  protection  of  the  minority.  And  that 
is  those  seven  people  that  you  are — ^you  just  testified  about. 

Mr.  Canady.  The  gentleman's  time 

Mr.  ISTOOK.  I  think  they  are  there  for  the  protection  of  us  all. 

Mr.  Canady.  The  gentleman's  time  is  expired. 

Mr.  Sensenbrenner. 

Mr.  Sensenbrenner.  Thank  you  very  much. 

Mr.  Chairman,  it  is  said  that  consistency  is  the  hobgoblin  of 
small  minds.  So  perhaps  I  am  pleading  guilty  with  what  I  am 
about  to  say.  But  my  reading  of  the  Supreme  Court  decisions  on 
this  issue  is  as  follows:  You  can't  pray  in  school.  You  can't  have  a 
compulsory  moment  of  silence  in  school.  You  cannot  invite  a  mem- 
ber of  the  clergy  to  invoke  the  Lord's  name  or  pronounce  a  bene- 
diction at  a  graduation  ceremony.  You  cannot  read  the  prayer  that 
is  pronounced  at  the  opening  of  the  session  by  the  taxpayer-paid 
Chaplain  of  the  U.S.  House  of  Representatives,  printed  in  the  tax- 
payer-paid Congressional  Record,  and  sent  at  taxpayers'  expense 
around  the  country  to  public  libraries,  including  school  libraries. 
But  it  is  constitutional  to  pay  a  Chaplain  in  Congress  out  of  tax- 
payers' funds. 
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Now,  bringing  all  this  together,  it  seems  to  me  that  what  the 
Court  has  said  is  that  schoolchildren  don't  need  prayer  but  Mem- 
bers of  Congress  do.  And  perhaps  that  is  accurate. 

Mr.  ISTOOK,  Certainly  the  latter  part  is. 

Mr.  Sensenbrenner.  Yes,  we  certainly  need  lots  of  prayers,  not 
just  those  that  are  pronounced  by  the  Chaplain  at  the  beginning 
of  the  session.  Now,  my  reading  of  the  debates  in  the  Constitu- 
tional Convention  and  in  the  First  Congress  on  the  subject  of  reli- 
gious liberty,  indicated  to  me  that  what  the  Members  of  the  First 
Congress  had  primarily  in  mind  when  the  first  amendment  was  de- 
bated and  passed  and  sent  to  the  States  for  ratification  was  to  pre- 
vent the  Federal  Government  in  each  of  the  several  States  from  es- 
tablishing a  single  rehgious  denomination  as  a  State  religion,  simi- 
lar to  the  Church  of  England,  and  taxing  people  of  all  religious  de- 
nominations, as  well  as  agnostics  and  atheists,  to  support  expenses 
of  the  single-established  church. 

And  everybody  agreed  that  we  did  not  want  to  have  a  single-es- 
tablished church  in  this  land  of  liberty,  and  as  a  result,  the  first 
amendment  was,  I  think,  adopted  and  ratified  based  on  that 
premise. 

Now,  as  a  result  of  all  of  these  court  decisions,  it  seems  to  me 
that  people  who  profess  no  religion  or  people  who  actually  profess 
an  antireligious  viewpoint,  which  is  their  right  as  citizens  of  this 
country,  end  up  getting  greater  protections  in  the  courts  than  peo- 
ple who  do  profess  a  reUgious  viewpoint,  whether  it  be  a  denomina- 
tional religious  viewpoint  or  a  nondenominational  religious  view- 
point. 

What  our  challenge  is,  is  to  figure  out  how  to  even  out  the  scales 
better  than  they  are  now.  Because  my  view  is  that  the  scales  are 
definitely  weighted  strongly  to  the  side  of  people  who  don't  express 
a  religious  viewpoint  or  an  antireligious  viewpoint.  Now,  let  me 
say,  I  think  that  the  exposure  to  pluraUstic  reUgious  viewpoints  in 
school  and  out  is  very  worthwhile  in  one's  maturing.  When  I  was 
in  high  school,  I  went  to  a  nondenominational  independent  private 
school  in  the  Milwaukee  suburbs.  And  three  times  a  week,  we  had 
an  assembly  at  the  beginning  of  school,  where  members  of  the  cler- 
gy from  the  community  of  all  religious  denominations  were  invited 
to  come  in  one  by  one  and  conduct  the  assembly  according  to  the 
dictates  of  their  faith.  And  this  was  in  the  1950's,  when  religious 
tolerance  and  acceptance  of  other  people's  religious  beliefs  was  a  lot 
narrower  and  a  lot  more  insensitive  than  it  is  today. 

I  had  never  been  to  a  reUgious  service  or  heard  a  religious  prayer 
outside  of  my  own  church  at  that  time,  except  what  I  got  in  school, 
where  the  clergy  of  other  reUgious  denominations  came  in  and  ex- 
pressed their  values.  I  think  I  am  a  better  person  as  a  result  of 
that.  I  am  more  understanding  of  people  who  worship  the  Lord  in 
a  difilerent  manner  than  I  do,  or  choose  not  to  worship  the  Lord, 
or  say  that  there  is  no  God  whatsoever. 

And  I  guess  my  question  to  you,  Mr.  Istook,  is  how  can  we  have 
the  children  of  today  have  the  same  t3rpe  of  experience  that  I  had 
that  I  thought  was  so  beneficial  as  I  was  growing  up? 

Mr.  Istook.  Mr.  Sensenbrenner,  I  think  you  have  very  eloquently 
stated  the  unfortunate  circumstance  in  which  we  find  ourselves. 
And  I  know  that  neither  you  nor  I  would  want  to  return  to  any  sys- 
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tern  of  imposing  a  government-composed  prayer  or  government-en- 
dorsed prayer  or  mandatory  participation,  as  opposed  to  according 
people  the  opportunity.  And  I  think  the  way  you  do  that  is  to  recog- 
nize that  there  has,  in  essence,  been  an  impHcit  or  a  fabricated  no- 
tion of  a  supposed  Constitution 

Mr.  Canady.  The  gentleman's  time  is  expired. 

The  gentleman  will  have  2  additional  minutes. 

Mr.  ISTOOK.  And  if  you  recognize  that  that  is  the  essence  of  what 
has  happened,  as  you  mentioned  the  elevation  of  the  rights  of  those 
who  choose  to  object  to  religion  over  those  who  choose  to  partici- 
pate in  religion.  What  is — if  you  looked  at  the  jurisprudence  of  it, 
I  think  some  of  the  professors  may  tell  you  that  they  have  per- 
mitted the  establishment  clause  to  trump  the  free  exercise  of  reli- 
gion clause,  where  we  are  told  Congress  shall  make  no  law  respect- 
ing an  establishment  of  religion  or  prohibiting  the  free  exercise 
thereof.  It  is  the  latter  phrase  that  has  been  overlooked,  and  the 
priority  of  that,  I  believe,  needs  to  be  reinstated. 

Offering  a  prayer  in  Congress  or  Lion's  Club  or  chamber  of  com- 
merce or  city  council  does  not  render  that  body  a  church.  Yet,  the 
whole  basis  of  decisions  has  been  claiming  that  if  you  have  a  pray- 
er in  a  public  school,  it  turns  the  public  school  into  an  establish- 
ment of  religion,  into  a  church.  And  you  and  I  know  that  a  church 
is  much  more  than  a  prayer.  So  I  think  that  is  the  key  to  the  un- 
derstanding. 

Mr.  SENSE^fBRENNER.  Thank  you. 

Mr.  Canady.  The  gentlelady  from  Colorado  is  recognized. 

Mrs.  SCHROEDER.  Thank  you,  Mr.  Chairman. 

And  I  am  sorry,  we  have  got  a  patent  hearing  going  on  upstairs. 
This  one's  much  more  interesting,  but  I  have  to  kind  of  rotate  back 
and  forth,  so  I  apologize  to  the  witness  for  not  being  here. 

One  of  the  reasons  I  wanted  to  come  down,  though,  was  people 
said  you  better  hurry  down  there  because  Members  of  Congress  are 
holding  up  enforced  prayer  in  the  Congress  as  a  reason  for  why  we 
should  have  it  in  the  schools.  And  so  the  question  is,  are  we  saying 
we  w£int  all  schoolchildren  to  act  like  Members  of  Congress? 

My  staff  was  very,  very  worried,  and  said  that  that  proved  the 
point,  that  enforced  prayer  doesn't  necessarily  work.  . 

But  let  me  just  say,  as  I  sat  here  listening  to  this,  the  sadness 
I  have  is  that  my  great  grandfather  is  not  alive,  because  I  would 
call  him  as  the  first  witness.  Because  I  learned  so  much  at  his  knee 
as  a  young  child  about  this  issue. 

My  family  migrated  from  Northern  Ireland,  and  part  of  the  rea- 
son we  got  religion  out  of  the  schools,  which  so  many  Americans 
forget,  is  because  when  there  was  this  huge  influx  into  Philadel- 
phia, Boston,  and  many  places,  the  Irish  wanted  to  send  their  chil- 
dren to  school  but  they  were  using  the  schools  to  try  and  make 
them  into  what  they  called  Protestants  at  that  time,  and  they 
didn't  want  to  become  Protestants.  And  that  is  part  of  the  tension 
that  had  arrived. 

And  basically,  as  my  grandfather  used  to  say  it  so  eloquently  in 
his  Irish  brogue,  the  wonderful  thing  about  this  country  was  you 
would  be  able  to  send  your  children  to  these  publicly  taxpayer- 
funded  institutions  where  they  could  learn,  and  they  were  not  man- 
dated to  participate  in  a  religious  ceremony  that  was  not  like 
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theirs.  That  was  something  left  to  the  parents,  and  we  also  sub- 
sidized that  because  we  allowed  the  parents  to  contribute  to 
church,  to  deduct  it  from  income  taxes. 

But  the  idea  was,  as  regards  religions,  kind  of  different  strokes 
for  different  folks,  and  this  was  an  incredible  country  that  had  al- 
lowed that  to  happen.  And  that  when  you  start  trying  to  find  a 
prayer  that  covers  everybody,  it  is  usually  so  bland  it  doesn't  reach 
anybody.  And  that  the  idea  that  the  taxpayers  all  came  together, 
funded  these  schools,  and  these  schools  were  to  teach  people  basic 
skills  to  get  jobs,  and  so  forth,  but  the  other  things  were  left  to  the 
parents  and  at  home. 

I  still  think  that  is  a  very  valid,  bright  line,  especially  when  you 
are  talking  about  young  children.  All  of  these  students  who  want 
to  have  a  prayer  service  can  do  what  they  do  in  many  places,  have 
a  convocation  somewhere.  The  school  allows  them  to  go  arrange  a 
prayer  service.  It  is  probably  going  to  be  much  more  meaningful  to 
them  because  they  can  put  it  together  in  the  religion  they  believe 
in,  rather  than  worrying  about  how  they  have  some  omnibus  ge- 
neric prayer  that  doesn't  mean  much  to  anybody. 

Now,  I  am  not  doing  credit  to  my  great  grandfather,  but  he  felt 
that  this  was  the  basic  foundation  that  made  this  country  so  won- 
derful and  kept  it  from  becoming  Bosnia  and  other  such  places, 
where  everybody  was  busy  tr3dng  to  convert  other  people.  And  I 
must  say  I  am  a  little  troubled  that  we  have  forgotten  that  part 
of  our  history  and  why  we  evolved. 

You  are  right,  we  evolved.  It  didn't  happen  this  way.  It  didn't 
start  out  as  freedom  of  religion.  They  came  over  here  and  they 
tried  to  be  just  as  oppressive  as  the  others. 

Thank  goodness  for  Anne  Hutchinson.  Most  people  don't  even 
know  her.  She  was  the  first  woman  that  founded  a  colony  in  this 
country  that  had  religious  freedom  in  it,  because  they  kept  trying 
to  try  her  as  a  witch  because  she  wouldn't  go  along  with  what  they 
said.  But  gradually  we  have  developed  this.  And  I  think  it  makes 
sense,  that  you  collect  money  from  all  the  taxpayers  to  run  edu- 
cational institutions,  but  the  parents  have  the  right  to  maintain 
that  most  important  part,  their  religion  and  their  culture  at  home. 

Mr.  ISTOOK.  Well,  Mrs.  Schroeder,  I  certainly  appreciate  your 
emotions  and  your  feelings  for  your  great  grandfather.  We  all  care 
about  those  that  have  gone  before  us  as  family  members.  I  am 
struck  by  your  reference  to  gradual  developments,  and  I  think  the 
key  to  understanding  this  is  that  a  gradual  development,  a  decision 
of  that  sort,  ought  to  be  made  by  the  people  and  by  their  elected 
representatives. 

Mrs.  Schroeder.  Well,  reclaiming  my  time 

Mr.  ISTOOK.  Not  by  a  certain  court  decision  that  changes  the 
whole  culture  and  overturns  the  philosophy  and  the  fundamental 
basis.  And  that  is  unfortunately 

Mrs.  Schroeder.  But  reclaiming  my  time.  It  was  decided  by  the 
whole  people  as  they  worked  this  through.  And  I  think  this  is  one 
of  those  issues  where  on  its  face  it  sounds  so  simple  and  so  easy, 
but  in  the  application,  you  wonder,  wait  a  minute,  why  are  we 
doing  that?  I  mean,  maybe  the  reason  Members  of  Congress  don't 
have  stronger  religions,  because  we  think  we  get  all  the  prayer  we 
need  here.  And  that  certainly  is  wrong.  Who  knows? 
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But  I  am  just  sa3dng,  I  think  that  this  has  come  along  and  as 
we  have  become  a  more  complex  and  a  more  diverse  society,  this 
is  much  more  important  and  I  think  it  would  be  wrong  to  shake 
that  very  foundation. 

Mr.  ISTOOK.  If  I  might  have  30  seconds  to  respond. 

Mr.  Canady.  The  gentlelady  will  have  an  additional  minute. 

Mr,  ISTOOK.  Sure,  thank  you. 

Mrs.  Schroeder,  just  there  again,  the  question  becomes  who 
should  decide  on  questions,  if  you  want  to  make  a  gradual  develop- 
ment or  a  fundamental  change  in  policy.  And  what  we  had  from 
the  U.S.  Supreme  Court  decisions,  which  began  in  the  1960's,  was 
not  a  popular  change,  both  in  the  sense,  it  wasn't  popular  with  the 
people  and  it  wasn't  made  by  the  people.  And  for  over  30  years, 
and  I  have  got  30  years'  worth  of  public  opinion  polls,  where  75  to 
80  percent  of  the  American  people  continue  to  reject  those  Court 
decisions.  So  the  question  is,  should  that  decision  be  imposed  by 
Federal  court  fiat  in  decisions,  or  should  we  have  the  opportunity 
to  express  what  the  people  desire. 

Mrs.  Schroeder.  Mr.  Istook,  I  think  you  and  I  both  agree Hve  do 
not  want  our  children  raised  and  their  morals  set  by  our  popular 
culture.  I  mean,  violence  and  everything  else,  you  have  people 
going  to  those  movies,  but  not  my  kids.  I  want  to  set  that  straight. 
So  I  don't  like  the  idea  of  what  the  polls  say  and  people  will  toler- 
ate and  others.  I  think  as  a  parent  this  country  has  allowed  me  to 
preserve  that  right,  and  I  want  my  country  to  retain  that  right  for 
me  as  a  parent  and  my  children  when  they  become  parents. 

Mr.  Canady.  The  gentlelad/s  time  is  expired. 

Mr.  Goodlatte. 

Mr.  Goodlatte.  Thank  you,  Mr.  Chairman.  I  appreciate  you 
holding  these  hearings  on  a  very  important  issue.  They  are  going 
to  continue  this  Saturday  in  Harrisonburg,  VA,  in  my  district, 
where  I  think  those  who  come  will  hear  from  a  great  many  people 
on  both  sides  of  this  issue.  A  great  many  will  cite  very  personal 
and  very  specific  instances  in  which  they  have  encountered  the 
type  of  prohibitions  that  have  been  passed  down  by  the  Supreme 
Court,  I  think  wrongly,  and  also  the  chilling  effect  that  Mr.  Istook 
has  cited  for  areas  where  the  expression  has  been  attempted,  and 
the  court  either  has  not  ruled  or  has  ruled  positively,  allowing  the 
expression,  but  because  of  the  effect  that  you  have  described,  it 
definitely  exists. 

The  night  before  that  hearing,  I  will  be  giving  the  graduation 
commencement  speech  at  the  same  high  school.  And  in  the  letter 
of  invitation  that  I  received  from  the  high  school,  was  a  request 
that  I  not  refer  to  religion  in  my  address.  Clearly,  something  that 
is  not  prohibited,  but  clearly  is  coming  from  this  same  effect  that 
concerns  me  and  I  know  concerns  you. 

The  gentleman  from  Illinois  referred  to  the  fact  that  the  first  ac- 
tion that  this  Congress  took  when  it  was  established  was  to  hire 
a  Chaplain.  And  the  gentleman  from  New  York  referred  to  the  fact 
that — in  his  opinion — it  was  much  easier  to  hire  a  Chaplain  at  that 
time,  or  to  reach  agreement  on  that.  And  I  would  suggest  that  is 
hardly  the  case. 

This  country  was  founded  by  Puritans  and  Separatists  in  Massa- 
chusetts, by  Dutch  Reformers  in  New  York,  by  Catholics  in  Mary- 
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land,  by  Quakers  in  Pennsylvania,  by  Episcopalians  and  Baptists 
in  Virginia,  by  Moravians  in  North  Carolina,  and  the  list  goes  on 
and  on  and  on.  Many  of  those  groups  came  to  this  country  to  be 
able  to  freely  express  their  religious  beliefs  and  to  flee  state-im- 
posed religions  in  their  countries. 

And  when  our  Constitution  was  written,  it  took  both  of  those 
points  of  view,  both  of  those  needs,  both  of  those  freedoms,  into  ac- 
count in  putting  two  clauses  into  our  first  amendment  regarding 
the  prohibition  of  an  establishment  of  religion  and  one  protecting 
the  free  exercise  thereof.  And  I  think  that  has  worked  well  and 
served  well  in  this  country  until  about  30  years  ago,  when  I  think 
the  Supreme  Court  began,  as  the  gentleman  from  Illinois  referred 
to  yesterday,  making  silly  putty  of  the  Constitution  by  reinterpret- 
ing that  in  ways  far  from  what  I  think  the  Founding  Fathers  of  our 
country  intended. 

And  to  me,  that  is  exactly  the  problem  that  we  have.  We  need 
to  reestablish  that  freedom  of  expression,  the  second  clause,  and 
certainly  not  at  the  expense  of  anybody  who  might  feel  that  an- 
other religion  should  not  be  imposed  upon  them,  but  that  feeling 
of  discomfort  is  not  something  that  is  protected  in  the  Constitution. 
It  is  the  prohibition  of  an  establishment,  a  requirement  that  they 
participate  in  those  religious  beliefs  that  is  proWbited. 

And  to  me,  that  is  no  different  than  the  free  discussion  of  politi- 
cal ideas,  the  free  discussion  of  sex  education,  the  free  discussion 
of  a  number  of  other  things  that  people,  children  in  our  public 
schools  and  employees  in  public  places  and  people  visiting  public 
places,  might  feel  uncomfortable  about  somebody  else  expressing, 
-hut  certainly  have  not  had  something  imposed  upon  them  that  re- 
quires their  participation  in  it.  And  I  think  that  we  can  reestablish 
that  line,  and  I  think  it  is  unfortunate,  frankly,  that  we  have  to 
take  these  steps,  because  I  think  the  first  amendment  to  the  Con- 
stitution was  properly  drafted  and  properly  protected  everybody's 
rights. 

I  wonder  if  you  would  in  the  small  amount  I  have  left  for  you, 
give  us  any  idea  of  what  you  have  in  mind  in  terms  of  how  you 
would  correct  that? 

Mr.  ISTOOK.  Well,  thank  you,  Mr.  Goodlatte.  I  couldn't  agree  with 
you  more. 

And  if,  in  my  opinion  and  your  opinion  obviously,  the  Constitu- 
tion had  been  correctly  interpreted,  we  wouldn't  be  here,  we 
wouldn't  be  talking  about  this.  Because  what  we  are  trying  to  do 
is  to  reaffirm  and  reestablish  a  fundamental  right  not  to  undo  what 
should  have  been  there  all  along  and  what  was  there  for  most  of 
the  history  of  this  Nation. 

As  far  as  how  you  go  about  it,  I  have  been,  of  course,  working 
with  a  number  of  groups  and  Members  of  this  body  in  trying  to 
fashion  language  that  will  be  simple,  direct,  and  straightforward, 
but  correct  this  problem,  which,  as  you  correctly  point  out,  is  ne- 
glecting the  free  exercise  clause  and  only  focusing  on  the  establish- 
ment clause. 

I  see  my  time  is  expired.  I  will  be  working  with  you  on  that  lan- 
guage. 

Mr.  Canady.  The  gentleman's  time  has  expired. 

Mr.  Smith. 
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Mr.  Smith.  Thank  you,  Mr.  Chairman. 

I  will  follow  up  in  just  a  minute  on  Mr.  Groodlatte's  question  as 
well. 

First  of  all,  I  thought  I  would  just  point  out  that  it  seems  to  me 
the  primary  purpose  of  today's  hearing  isn't  necessarily  to  try  to 
determine  whether  prayer  is  good  or  bad.  I  happen  to  think  it  is 
good,  I  would  like  to  see  it  encouraged  in  more  places  and  used 
more  often,  and  I  think  if  it  is  beneficial,  then  it  speaks  for  itself. 
But  that  is  a  personal  opinion. 

But  clearly,  the  courts  held  for  the  first  150  years  of  our  coun- 
try's history  one  way,  and  then  reversed  course  in  1962,  a  little 
over  30  years  ago.  I  happen  to  think  that  the  original  intent  of  the 
Founders  was  well-served  by  the  150  years  of  court  decisions  for 
that  first  century  and  a  half  of  our  Nation's  history.  And  that  fur- 
thermore, despite  the  prospective  horror  stories  we  hear  about 
what  might  happen  if  we  go  back  to  those  days,  it  seems  to  me, 
and  many  of  us  on  this  committee  grew  up  in  those  days  and  at- 
tended elementary  school  in  those  days,  that  we  didn't  have  the 
horror  stories,  we  didn't  have  the  chaos,  and  in  fact  many  of  us 
learned  values,  learned  to  appreciate  other's  religions,  and  on  the 
whole,  benefited  from  having  court  rulings  that  upheld  the  right  of 
schools  to  both  discuss  and  even  occasionally  have  prayers  that 
were  nondenominational  in  their  effect. 

It  also  seems  to  me  that  we  need  to  get  back  to  the  whole  idea 
of  what  is  constitutional  and  that  gets  back  to  your  proposed  lan- 
guage. It  seems  to  me  that  in  many  of  our  discussions  about  where 
to  go  with  your  language,  Mr.  Istook,  that  we  often  hear  the  phrase 
"separation  of  church  and  state."  And  that  has  a  great  deal  of  ap-^ 
peal,  even  to  me,  and  certainly  we  want  to  be  careful  to  not  have 
an  encroachment  by  one  on  the  other. 

However,  I  think  we  ought  to  point  out  and  maybe  you  can  elabo- 
rate on  this,  that  as  I  recall  that  phrase  "separation  of  church  and 
state"  was  only  used  one  time,  of  course,  it  is  not  in  the  Constitu- 
tion, it  was  used  one  time,  I  believe  by  Thomas  Jefferson  in  a  sin- 
gle letter,  and  it  was  not  in  the  context  with  which  we  use  it  today. 
And  we  need  to  remember  that  when  we  throw  that  phrase  around 
or  use  it  as  a  justification  not  to  have  any  semblance  of  religion  in 
schools  today. 

Also  when  it  comes  to  the  freedom  of  religion  clause,  there  is  a 
big  distinction  between  freedom  of  religion  and  freedom  from  reli- 
gion, as  I  know  has  been  discussed.  We  are  not  trying  to  achieve 
freedom  from  religion,  I  hope.  And  we  are  trying  to  uphold  the 
original  intent  of  the  Founders  when  it  comes  to  freedom  of  reli- 
gion, just  like  I  would  hope  we  would  try  to  get  back  to  the  original 
intent  of  the  Founders  as  it  was  upheld  for  the  first  150  years  of 
our  history. 

This  is  all  by  way  of  sa5ang  that  prayer  is  important  to  me,  I 
think  it  is  important  to  most  Americans,  as  you  have  just  pointed 
out,  but  the  question  for  us  today  deals  not,  as  I  said,  with  whether 
prayer  is  good  or  bad,  but  with  how  you  are  going  to  craft  language 
that  is  going  to  survive  a  constitutional  challenge.  To  that  end,  can 
you  give  us  any  suggestion  on  that  wording  and  how  you  would  in- 
tend to,  in  effect,  get  a  Supreme  Court  who  has  ruled  the  other 
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way  to  change  their  minds  by  changing  the  language  in  your  legis- 
lation? 

Mr.  ISTOOK.  Certainly.  Thank  you.  And  of  course,  Mr.  Smith,  the 
answer  is  it  has  to  be  constitutional  language,  and  a  constitutional 
amendment  for  the  Supreme  Court  to  take  notice  of  it.  Because  a 
simple  statute,  of  course,  would  not  effect  any  change  on  their  prior 
decisions,  which  they  put  on  a  constitutional  foundation. 

As  far  as  specific  language,  I  will  in  the  very  near  future  be  cir- 
culating some  proposed  language  to  you  and  other  members  of  the 
subcommittee  as,  you  know,  the  first  level  of  this.  I  have  been 
working  with  a  number  of  groups  who  have  great  interest  in  this, 
groups  varying  from  the  American  Center  for  Law  and  Justice,  the 
Rutherford  Institute,  the  Christian  Legal  Society,  the  National  As- 
sociation of  Evangelicals,  and  several  others  that  are  involved  in 
these  efforts  that  have  legal  groups  already  established  that  deal 
constantly  with  these  very  issues  to  make  sure  that  we  have  lan- 
guage that  is  focused  and  to  the  point  and  does  not  create  new  and 
unwanted  problems. 

Mr.  Smith.  Thank  you,  Mr.  Istook. 

Mr.  Istook.  Thank  you. 

Mr.  Canady.  Mr.  Hoke. 

Mr.  Hoke.  Thank  you,  Mr.  Chairman.  Thank  you  for  conducting 
this  panel. 

It  is  such  a  breath  of  fresh  air  that  we  can  focus  on  these  mat- 
ters and  hopefully  shed  some  light  on  them. 

Mr.  Istook,  I  wanted  to  ask  you  about  the  historical  context  of 
what  has  happened  over  the  past  30  years,  and  review  my  own  im- 
pression of  what  has  happened,  and  then  seek  your  thoughts  on 
what  I  think  is  the  most  challenging  problem  regarding  it. 

It  seems  to  me  that  the  way  this  effort  to  eliminate  school  prayer 
originally,  although  now  it  really  is  a  much  wider  effort  that  has 
not  just  sought  to  mandate,  but  in  fact  has  mandated  the  exclusion 
of  a  God  or  any  kind  of  religious  expression  whatsoever  in  our  pub- 
lic schools,  even  to  the  extent  that  where  you  see  these  ridiculous 
kinds  of  results  with  respect  to  children  or  students  not  being  al- 
lowed to  even  offer  prayers  at  graduation  ceremonies,  came  from 
athei^s  who  brought  lawsuits  to  prevent  school  prayer,  and  that 
then  people  of  faith  in  religious  minorities  became  involved  in  those 
efforts  in  the  late  1960's,  early  1970's,  and  on,  saw  it  as  a  way,  an 
easier  way,  a  less  confrontational  way,  a  less  difficult  way,  a  less 
challenging  or  burdensome  way,  of  dealing  with  the  problem  of  re- 
spect for  all  religions.  It  was  an  easier  way  to  deal  with  religious 
pluralism  and  diversity  in  our  country. 

But  I  think  that  is  a  great  tragedy,  because  we  have  thrown  out 
the  baby  with  the  bath  water  by  completely  exiling  any  possible  ex- 
pression or  even  acknowledgment  of  a  supreme  being,  of  God,  in 
our  public  schools.  And  that  has  had  all  kinds  of  unintended  con- 
sequences, all  of  which  have  been  negative. 

My  question  to  you  is  whether  you  believe  this  is  a  fair  charac- 
terization of  what  has  happened.  And  more  importantly,  it  seems 
to  me  that  it  highlights  what  is  really  the  challenge.  And  the  chal- 
lenge is  in  doing  the  heavy  lifting  and  in  coming  up  with  solutions 
that  allow  us  to  respect  and  be  very  sensitive  to  the  rights  and 
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needs  of  religious  minorities,  at  the  same  time  allowing  for  reli- 
gious expression. 

I  think  we  have  gone  the  wrong  way,  the  easy  way,  which  is  to 
say  there  is  a  simple  way  to  deal  with  this,  we  just  completely 
eliminate  it  but  that  means  giving  expression  to  the  nonbelief  or 
nonexpression  of  any  kind  of  faith  without  allowing  for  those  of 
faith  to  do  the  same.  What  specific  kinds  of  solutions  you  come  up 
with  in  terms  of  being  able  to  deal  with  the  challenge  of  religious 
pluralism  and  mutual  respect? 

Mr.  ISTOOK.  OK.  I  thank  you. 

And  I  think  that,  you  know,  you  have  made  a  number  of  correct 
statements  and  shown  the  sensitivity  in  the  course.  We  are  not 
talking  about  going  back  to  any  time  or  place  where  there  was  a 
government-composed  or  specific  prayer,  this  was  the  one,  and  you 
do  it  by  rote  or  repeat.  We  are  talking  about  focusing  on  students' 
rights  or  choices. 

As  a  sample  of  proper  accommodation,  let  me  tell  you  Portland, 
ME,  just  a  few  months  ago,  had  a  situation  where  the  schoolday 
was  required  to  extend  past  dark.  It  turned  out  they  had  a  number 
of  Moslem  students  there  that  said  our  faith  requires  us  to  pray 
and  offer  prayers  at  sundown. 

The  school  system,  and  I  think  properly  so,  said  we  will  set  aside 
a  room,  you  can  come  out  of  your  class,  go  to  the  room,  have  your 
prayers  at  sundown,  we  will  accommodate  you.  I  think  that  was  ex- 
actly the  right  thing  to  do. 

Unfortunately,  in  the  news  accounts  of  it,  the  local  officials  went 
farther  and  said,  now,  we  couldn't  do  this  if  you  were  Christians. 
Now,  they  did  exactly  the  right  thing  in  accommodating  the  Islamic 
students,  but  I  think  they  did  the  wrong  thing  in  not  realizing  that 
that  should  apply  to  the  majority  faith  and  not  just  to  the  minority. 

Mr.  Hoke.  Thank  you,  Mr.  Chairman. 

Mr.  Canady.  Mr.  Flanagan. 

Mr.  Flanagan.  Thank  you,  Mr.  Chairman.  Thank  you  for  hold- 
ing this  hearing  today. 

I  don't  have  a  question  for  this  witness,  eloquent  though  he  has 
been  today,  but  I  would  like  to  make  an  observation  and  submit 
a  statement  for  the  record  with  unanimous  consent. 

Mr.  Canady.  Without  objection. 

Mr.  Flanagan.  I  would  like  to  associate  myself  with  the  remarks 
of  Mr.  Smith  earlier  in  saying  that  the  onus  of  the  discussion  on 
the  subcommittee  panel  and  eventually  at  the  full  committee  will 
be  on  the  constitutional  question.  The  question  is  not  on  whether 
the  amendment  is  bad  or  good,  but  on  the  construction  and  content 
of  the  competing  clauses  and  other  extraneous  material,  as  we 
heard  from  Jefferson,  or  whomever  else  in  this  regard  it  lies. 

It  is  a  weighty  problem,  and  we  have  conflict  of  opinion  by  con- 
stitutional scholars  over  the  breadth  of  our  republic.  And  it  is 
something  that  through  the  amendment  process,  if  that  is  how  it 
breaks  out,  we  shall  come  to  a  definitive  statement,  or  at  least 
more  defined  statement  as  to  the  scope  and  breadth  of  the  estab- 
lishment clause  and  the  freedom  clause.  I  think  that  this  is  the  cor- 
rect direction  we  are  going. 

I  applaud  the  chairman  for  holding  these  hearings  today,  and  I 
think  that  the  eventuality  of  our  guarantees  being  stated  affirma- 
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tively,  however  the  amendment  may  read  by  the  time  we  are  done 
marking  it,  is  the  best  of  all  possible  worlds  to  avoid  future  confu- 
sion and  discussion  on  the  issue. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Flanagan  follows:] 
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Prepared  Statement  of  Hon.  Michael  Patrick  Flanagan,  a  Representative  in 
Congress  From  the  State  of  Illinois 

Mr.  Chairman: 

Thank  you  for  holding  this  hearing  today.  The  issue  we  have  before  us  this 
morning  is  one  of  tremendous  importance  for  a  large  share  of  the  American  people. 
In  fact,  there  are  few  issues  that  attract  more  controversy  and  fan  the  flames  of 
human  passions  than  this  one. 

The  purpose  of  today's  hearing  is  to  explore  whether  or  not  a  problem  exists 
in  this  country  with  respect  to  religious  freedom  and  liberty  and,  if  there  is  a 
problem,  determine  whether  there  is  an  appropriate  congressional  response,  and  in 
what  form. 

According  to  opinion  polls,  most  Americans  attribute  the  secularization  of 
American  public  schools  to  Supreme  Court  decisions  affecting  school  prayer. 
Opponents  of  these  Court  decisions  ~  which  seem  to  comprise  of  a  majority  of 
American  citizens  ~  see  adoption  of  a  School  Prayer  Amendment  as  the  only  course 
of  action  that  could  undermine  the  effects  of  Court  opinion.  Other  Americans,  those 
who  espouse  a  seperationists  interpretation  of  the  Establishment  Clause,  view  the 
proposed  constitutional  amendment  as  an  affront  to  their  First  Amendment  rights 
and  are  now  vigorously  fighting  such  efforts. 
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Mr.  Chairman,  if  we  decide  to  submit  to  the  States  a  constitutional 
amendment,  we  should  first  make  sure  that  the  amendment  be  in  a  form  that 
embodies  the  fundamental  principle  of  rehgious  equality.  We  must  restrain 
ourselves  from  cramming  religion  down  the  throats  of  the  American  people.  We 
must  be  conscious  to  the  fact  that  the  Amendment  we  ratify  could  have  unintended 
consequences  which  could  infringe,  rather  than  protect,  the  religious  liberties  of 
some  Americans.  We  must  be  sure  that  we  do  not  grant  the  States  or  the  Federal 
government  the  power  to  advocate  one  form  of  religion  or  denomination  over 
another.  We  must  also  respect  the  rights  of  non-believers. 

In  closing,  Mr.  Chairman,  I  want  to  point  out  that,  realistically,  the  state  of 
religious  liberty  in  this  country  is  in  excellent  shape.  Americans  are  free  to  practice 
their  individual  faiths,  without  fear  or  much  hinderance.    Furthermore,  Americans 
are  given  protections  to  express  their  opinions  and  beliefs  to  a  degree  that  cannot  be 
matched  anywhere  else  in  the  world.  And,  it  is  for  this  reason  that  I  believe  the 
committee  should  be  very  cautious  and  deliberative  before  considering  changes  to 
the  First  Amendment. 

Thank  you,  Mr.  Chairman. 
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Mr.  Canady.  Thank  you,  Mr.  Flanagan. 

Mr.  Istook,  thank  you  very  much  for  being  with  us  today. 

We  will  look  forward  to  continuing  working  with  you  on  this  im- 
portant subject. 

Mr.  Istook.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Canady.  I  would  like  to  ask  now  that  the  members  of  our 
second  panel  come  forward. 

I  want  to  thank  each  of  our  witnesses  for  being  with  us  today. 
We  do  have  a  panel  which  consists  of  five  constitutional  and  legal 
experts.  I  will  introduce  each  of  the  witnesses  and  then  we  will 
hear  from  them  in  turn. 

Michael  Paulsen  is  a  constitutional  scholar  and  law  professor  at 
the  University  of  Minnesota.  He  has  been  actively  involved  in  liti- 
gating dozens  of  major  religious  liberty  cases  in  State  and  Federal 
courts.  Norman  Redlich  is  dean  emeritus  of  the  New  York  Univer- 
sity Law  School.  He  has  been  active  in  civil  rights  causes,  having 
served  as  cochair  of  the  Lawyer's  Committee  for  Civil  Rights  Under 
Law.  He  currently  serves  as  cochair  of  the  Commission  on  Law  and 
Social  Action  of  the  American  Jewish  Congress.  Prof.  Michael 
McConnell  is  the  William  B.  Graham  Professor  of  Law  at  the  Uni- 
versity of  Chicago.  He  specializes  in  constitutional  law  and  the  law 
of  church  and  state.  Dr.  Derek  Davis  is  the  director  of  the  J.M. 
Dawson  Institute  of  Church-State  Studies  at  Baylor  University.  He 
is  also  the  editor  of  the  Journal  of  Church  and  State.  William  Bent- 
ley  Ball  is  a  noted  expert  and  litigator  of  first  amendment  cases. 
He  has  argued  several  cases  before  the  U.S.  Supreme  Court,  in- 
cluding landmark  cases  such  as  Lemon  v.  Kurtzman  and  Wisconsin 
V.  Yoder. 

Without  objection,  your  written  statements  will  be  included  in 
the  record. 

I  would  ask  you  summarize  your  testimony  in  approximately  10 
minutes.  I  would  say  don't  feel  compelled  to  take  the  whole  10  min- 
utes. If  you  can  summarize  it  in  less  than  that,  that  would  be  help- 
ful to  us,  because  of  the  time  constraints  we  are  under  and  because 
the  first  panel  took  a  little  longer  than  we  anticipated. 

Again,  I  want  to  thank  each  of  you  for  being  here,  and  we  will 
first  recognize  Professor  Paulsen. 

STATEMENT  OF  MICHAEL  STOKES  PAULSEN,  PROFESSOR, 
UNIVERSITY  OF  MINNESOTA  LAW  SCHOOL 

Mr.  Paulsen.  Thank  you,  Mr.  Chairman. 

I  am  pleased  to  have  been  invited  by  the  subcommittee  to  ex- 
press my  views  on  the  subject  of  religious  liberty  in  America  today 
and  what  this  Congress  appropriately  may  do  to  further  the  value 
of  religious  liberty  under  our  Constitution.  I  say  further  the  value 
of  religious  liberty  under  the  Constitution  with  reason. 

There  is  nothing  wrong  with  the  first  amendment  and  nothing  I 
say  in  my  testimony  should  in  any  way  be  taken  as  saying  that  any 
aspect  of  the  first  amendment,  properly  construed,  needs  to  be 
changed.  The  problem,  rather,  is  that  the  first  amendment  is  not 
properly  interpreted. 

Not  to  put  too  fine  a  point  on  it,  Mr.  Chairman,  State  and  Fed- 
eral courts,  and  especially  local  government  officials,  school  offi- 
cials, and  even  this  Congress,  have  with  rather  distressing  fre- 
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quency,  misinterpreted  the  first  amendment  as  if  it  required  dis- 
crimination against  religion,  when  in  fact  nothing  could  be  further 
from  the  true  meaning  of  the  first  amendment. 

This  problem  is  most  common  in  lower  courts,  but  certain  deci- 
sions of  the  U.S.  Supreme  Court  have  contributed  to  this  error  and 
the  failure  of  the  Supreme  Court  explicitly  to  overrule  those  mis- 
guided decisions,  even  though  they  now  clearly  do  not  command 
the  support  of  a  majority  of  the  justices,  only  exacerbates  the  con- 
fusion. 

As  a  result  of  this  confusion,  government  bureaucrats  at  all  lev- 
els, school  officials,  legislatures,  have  adopted  policies,  regulations, 
and  statutes  that  discriminate  against  religious  persons  and  groups 
on  the  basis  of  their  religious  speech,  identity,  mission,  affiliation, 
or  ideas.  This  discrimination  is  not  just  a  public  schools  problem 
or  a  prayer  problem.  It  is  discrimination  against  religion  in  a  wide 
array  of  government  programs,  benefits,  and  policies.  All  of  this  is 
done  in  the  terribly  mistaken  belief  that  the  first  amendment 
somehow  requires  such  discrimination. 

I  am  here  today  to  express  my  view  that  Congress  may  and 
should  act  to  end  this  confusion  and  discrimination  by  adopting  ei- 
ther a  constitutional  amendment  or  religious  liberty  statute  that 
would  clarify  and  enforce  the  first  amendment's  core  principles, 
which  I  believe  forbid  absolutely  this  kind  of  government  discrimi- 
nation against  religion  in  government  programs  or  policies. 

Whether  Congress  chooses  to  proceed  by  amendment  or  by  stat- 
ute depends  on  its  weighing  of  competing  considerations,  which  I 
may  have  opportunity  to  discuss  later,  but  I  want  to  emphasize 
that  in  either  event,  what  such  action  should  do  and  would  do 
would  be  in  furtherance  of  the  values  already  set  forth  in  the  first 
amendment. 

Representative  Frank  in  his  opening  statement  said  I  don't  want 
the  first  amendment  to  be  tampered  with.  Neither  do  I.  But  it  is 
important  in  order  to  restore  and  vindicate  and  further  the  values 
of  the  first  amendment,  properly  understood,  that  this  Congress 
take  clarifying,  restorative  action.  And  that  might  indeed  require 
a  constitutional  amendment. 

In  short,  I  favor  restoring  the  original  and  proper  meaning  of  the 
first  amendment  through  whatever  vehicle  best  accomplishes  that 
result.  And  the  degree  of  the  confusion  may  be  sufficient  that  it  is 
important  for  Congress  to  put  in  the  Constitution  these  clarifying 
principles  to  guard  against  future  misinterpretation. 

Now  I  should  state  that  I  therefore  do  not  favor  a  constitutional 
amendment  that  would  authorize  organized  government-sponsored 
school  prayer  or  devotions  as  part  of  the  program  of  a  public  school. 
I  believe  that  such  arrangements  unavoidably  involve  coercion  of 
religious  and  nonreligious  dissenters,  and  that  the  Supreme  Court's 
decisions  in  the  school  prayer  cases  are  correct  on  that  narrow 
ground.  It  is,  I  think,  impossible  as  a  practical  matter  to  have  a 
system  of  government-sponsored,  daily  classroom  prayer  as  part  of 
the  regular  school  program,  without  engaging  in  some  form  of  coer- 
cion of  dissenters. 

The  problem  is  not,  in  my  view,  the  failure  of  government  to 
sponsor  religion  through  things  like  school  prayer,  the  problem  is 
government  discrimination  against  religion.  However,  it  must  be 
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recognized  that  the  court's  opinions  in  the  school  prayer  and  Bible 
reading  cases  are  a  part  of  the  problem  in  that  they  speak  in  loose 
terms  of  a  strict  separation  of  religion  from  public  life  that  has 
spawned  an  attitude  of  practical  hostility  toward  religion  in  the 
public  schools  and  in  the  public  square  generally. 

Separate  is  not  equal,  and  too  often  our  attitude  and  the  Court's 
attitude  has  been  one  of  sponsoring  essentially  the  equivalent  of 
segregation  of  religion,  discrimination  against  religion,  exclusion  of 
religious  values.  That  is  the  problem  to  be  remedied. 

I  would  like  to  briefly  discuss,  first  of  all,  a  couple  of— just  a  cou- 
ple of  examples  of  the  most  serious  problems  here.  The  best  vehicle 
for  doing  that  I  think  is  to  give  just  a  few  illustrative  examples. 
I  have  more  extended  discussion  of  this  in  my  written  statement, 
and  I  hope  that  you  will  turn  your  attention  to  that. 

Consider  the  case  of  Witters  v.  Washington  Department  of  Serv- 
ices for  the  Blind.  In  one  sense,  this  is  a  school  case,  but  in  another 
sense,  it  is  just  a  case  of  discrimination  against  religion.  The 
Witters  case  involved  a  Washington  State  program  that  provided 
educational  and  vocational  rehabilitation  benefits  to  the  handi- 
capped. Mr.  Larry  Witters  was  a  severely  vision-impaired  man  who 
was  entitled  to  these  vocational  rehabilitation  benefits  by  law,  ex- 
cept for  one  problem — he  wanted  to  use  his  benefits  in  order  to  at- 
tend a  religious  college  with  the  eventual  career  goal  of  becoming 
a  pastor  or  a  missionary. 

The  State  of  Washington  excluded  Mr.  Witters  from  receiving  his 
statutory  benefits  because  of  his  desire  to  use  them  to  pursue  a  re- 
ligious occupation.  The  State  relied  on  both  the  establishment 
clause  of  the  first  amendment  and  Washington  State  Constitution 
and  the  State  courts  upheld  those  defenses.  That  is,  they  upheld 
discrimination  against  religion  in  the  name  of  the  first  amend- 
ment's protections  of  freedom  of  religion. 

Now,  the  U.S.  Supreme  Court,  to  its  credit,  reversed  the  decision 
of  the  Washington  Supreme  Court  and  did  so  unanimously,  holding 
that  the  establishment  clause  did  not  prohibit  Washington  from 
giving  Mr,  Witters  his  benefits.  But  the  Court  did  not  go  further, 
it  did  not  rule  that  Mr.  Witters  had  an  affirmative  right  to  equal 
treatment  under  the  Constitution.  Instead,  the  Supreme  Court  sent 
the  case  back  to  the  Washington  courts,  and  on  remand,  the  Wash- 
ington courts  held  that  its  State  constitution  prohibited  equal  in- 
clusion of  religious  persons  and  groups. 

They  overruled  Mr.  Witters'  objection  that  that  violated  his  free 
exercise  clause  rights,  his  freedom  of  religion,  because  it  amounted 
to  discrimination  against  him.  The  Supreme  Court  denied  review, 
which  had  no  implication  of  its  particular  views  on  the  merits.  The 
Supreme  Court  is  simply  not  able  to  correct  all  of  their  past  deci- 
sions. The  Supreme  Court  is  not  able  to  review  all  errors  of  lower 
courts. 

The  final  result  in  Witters  and  numerous  other  cases  like  this  is 
I  think  unconstitutional  under  the  first  amendment  properly  inter- 
preted. But  many,  many  examples  of  these  sorts  of  discrimination 
against  religious  persons  in  government  programs  can  be  found.  I 
am  sure  other  panelists  will  address  some  of  those. 

The  final  point  I  would  like  to  make  is  again  in  response  to 
something  that  Representative  Frank  said.  He  said,  haven't  we 
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cured  all  these  problems  with  the  Equal  Access  Act?  The  reality  is 
that  the  Equal  Access  Act  is  a  narrowly  focused,  surgical  statute. 
It  is  a  good  statute,  it  is  a  helpful  statute,  protecting  the  right  of 
student  Bible  clubs  to  meet  before  and  after  school. 

It  has  not  solved  all  the  problems.  It  does  not  embrace  all  of  the 
situations  in  which  discrimination  against  religious  expression,  dis- 
crimination against  religious  people  occur  in  the  name  of  the  first 
amendment.  If  you  truly  believe  in  this  equal  access  principle  and 
a  principle  of  equal  treatment,  you  should  embody  it  in  a  constitu- 
tional amendment  clarifying  that  that  is  what  the  Constitution  is 
all  about,  equal  treatment  of  religion.  I  would  urge  the  committee 
to  consider  these  types  of  proposals. 

Mr.  Canady.  Thank  you.  Professor  Paulsen. 

[The  prepared  statement  of  Mr.  Paulsen  follows:] 
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Prepared  Statement  of  Michael  Stokes  Paulsen,  Professor,  University  of 
Minnesota  Law  School 


Mr.  Chairman  and  members  of  the  Committee: 

My  name  is  Michael  Stokes  Paulsen.  I  am  a  law  professor  at 
the  University  of  Minnesota  Law  School.  I  am  testifying  in  my 
personal  capacity;  I  do  not  speak  on  behalf  of  the  University  of 
Minnesota.  My  teaching  areas  include  law  &  religion, 
constitutional  law,  civil  procedure,  and  professional 
responsibility.  My  primary  area  of  research  and  scholarship  is 
constitutional  law,  including  especially  the  area  of  religious 
freedom  under  the  First  Amendment  to  the  U.S.  Constitution,  federal 
statutes,  and  state  constitutions.  I  have  published  several 
academic  articles  in  this  area.  In  addition,  I  have  been  involved 
as  counsel  or  co-counsel  in  over  two  dozen  major  religious  liberty 
cases,  in  state  and  federal  courts. 

I  am  pleased  to  have  been  invited  by  this  Subcommittee  to 
offer  my  views  on  the  subject  of  religious  liberty  in  America 
today,  and  what  Congress  appropriately  may  do  to  further  the  value 
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of  religious  liberty  under  our  Constitution.  I  say  " further  the 
value  of  religious  liberty  under  our  Constitution"  with  reason. 
There  is  nothing  wrong  with  the  First  Amendment.  Nothing  I  say 
today  in  any  way  suggests  that  any  aspect  of  the  First  Amendment, 
properly  understood,  needs  to  be  changed.  The  problem,  rather,  is 
that  the  First  Amendment  is  not  always  properly  understood.  Not  to 
put  too  fine  a  point  on  it:  State  and  federal  courts  have,  with 
rather  distressing  frequency,  mis  interpreted  the  First  Amendment  as 
if  it  required  discrimination  against  religion,  when  nothing  could 
be  further  from  the  true  meaning  of  the  First  Amendment. 

This  problem  is  most  common  in  the  lower  courts,  but  certain 
decisions  of  the  Supreme  Court  have  contributed  to  this  error,  and 
the  failure  of  the  Supreme  Court  explicitly  to  overrule  those 
misguided  decisions  —  even  though  they  now  clearly  do  not  command 
the  support  of  a  majority  of  the  justices  —  only  exacerbates  the 
confusion.  As  a  result  of  this  confusion,  government  bureaucrats 
at  all  levels,  school  officials,  and  even  the  Congress,  have 
adopted  policies,  regulations,  and  statutes  that  discriminate 
against  religious  persons  and  groups  on  the  basis  of  their 
religious  speech,  identity,  mission,  affiliation,  or  ideas.  All 
this  is  done  in  the  terribly  mistaken  belief  that  the  First 
Amendment  somehow  requires  such  discrimination. 

I  am  here  today  to  express  my  view  that  Congress  may  and 
should  act  to  end  this  confusion  by  adopting  either  a 
constitutional  amendment  or  a  religious  liberty  statute  that  would 
clarify   and   enforce   the   First   Amendment's   core   principles 
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forbidding  discrimination  against  religion  in  any  government 
program  or  policy,  and  mandating  affirmative  accommodation  of 
religion.  Whether  Congress  chooses  to  act  by  constitutional 
amendment  or  by  statute  depends  on  its  weighing  of  competing 
considerations,  which  I  will  discuss  presently.  In  either  event, 
however,  such  action  would  be  restorative,  clarifying  action  in 
furtherance  of  values  already  set  forth  in  the  First  Amendment.  In 
a  nutshell,  I  favor  restoring  and  furthering  the  original  and 
proper  meaning  of  the  First  Amendment  religion  clauses,  through 
whatever  vehicle  best  accomplishes  that  purpose. 

I  should  state  at  the  outset  that  I  therefore  do  not  favor  a 
constitutional  amendment  that  would  authorize  organized, 
government-sponsored  school  prayer  or  devotions  as  part  of  the 
program  of  a  public  school.  I  believe  that  such  arrangements 
unavoidably  involve  coercion  of  religious  and  non-religious 
dissenters,  and  that  the  Supreme  Court's  decisions  in  Engel  v. 
Vitale.  370  U.S.  421  (1962)  and  Abinoton  School  District  v. 
Schempp .  374  U.S.  203  (1963)  are  correct  on  this  ground.  School 
prayer,  in  the  sense  of  the  term  used  in  those  cases,  violates  the 
best  understanding  of  the  original  meaning  of  the  establishment 
clause:  government  may  not,  through  means  direct  or  indirect, 
compel  persons  to  engage  in  acts  of  religious  exercise  or  compel 
attendance  at  a  religious  worship  service  or  ceremony.  It  is,  I 
believe,  impossible  as  a  practical  matter  to  have  a  system  of 
government-sponsored  daily  classroom  prayer,  as  part  of  the  regular 
school  program,  without  engaging  in  some  form  of  coercion  in 
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violation  of  this  principle.  The  problem  is  not,  in  my  view,  the 
failure  of  government  to  sponsor  religion,  through  things  like 
school  prayer.  The  problem  is  government  discrimination  against 
religion. 

However,  it  must  be  recognized  that  the  Court's  opinions  in 
Enael  and  Schempp  are  part  of  the  problem,  in  that  they  speak  in 
loose  terms  of  a  "strict  separation"  of  religion  from  public  life 
that  has  spawned  an  attitude  of  de  facto  hostility  toward  religion 
in  the  public  schools  and  in  the  public  square  generally.  Enqel 
and  Schempp  have  fostered  an  attitude  of,  essentially,  segregation 
of  religion.  But  separate  is  not  equal.  The  result  of  this 
attitude  is  that  religious  persons,  religious  groups,  and  religious 
speech  are  often  discriminated  against.  That  is  the  problem  to  be 
remedied. 

I  will  proceed  by  first  explaining  what  I  perceive  to  be  the 
source  of  this  problem.  I  will  then  offer  a  few  selected  examples 
(of  which  there  are  many,  many  more)  of  discrimination  against 
religion  predicated  on  a  misreading  of  the  First  Amendment. 
Finally,  I  will  discuss  possible  approaches  Congress  might  take  to 
remedy  this  situation. 
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The  Problem;   Discrimination  Against  Religion,  in  the 
Name  of  the  First  Amendment 

As  I  said  at  the  outset,  the  problem  is  not  with  the  First 

Amendment;  it  is  with  misinterpretation  of  the  First  Amendment. 

The  notion  that  the  First  Amendment  somehow  requires  discrimination 

against  religious  speech  or  mandates  discriminatory  exclusion  of 

religious  persons  or  groups  from  government  programs  or  benefits, 

on  account  of  religion,  is  common.   And  it  is  most  emphatically 

wrong.   Indeed,  such  thinking  stands  the  First  Amendment  on  its 

head.   The  First  Amendment  protects  religious  liberty.   The  two 

religion  clauses  of  the  First  Amendment  protect  this  single, 

central  value  from  two  different  angles:  The  establishment  clause 

("Congress  shall  make  no  law  respecting  an  establishment  of 

religion  .  .  .  ")  prohibits  the  use  of  the  coercive  power  of  the 

state  to  prescribe  religious  exercise.  The  free  exercise  clause  (" 

...  or  prohibiting  the  free  exercise  thereof")  prohibits  the  use 

of  government  compulsion  to  proscribe  religious  exercise.  The  two 

religion  clauses  are  thus  two  sides  of  the  same  coin  of  religious 

liberty:    government  cannot  make  people  engage  in  religious 

exercise  of  the  government's  choosing  and  at  the  government's 

direction,  nor  may  it  prohibit  or  interfere  with  individuals'  and 

groups'  exercise  of  religion.^ 


I  have  developed  this  proposition,  and  the  textual  and 
historical  evidence  on  which  it  rests,  in  two  extended  law  review 
articles.  Michael  Stokes  Paulsen,  Lemon  is  Dead.  43  Case  W.  Res. 
L.  Rev.  795  (1993);  Michael  Paulsen,  Religion.  Egualitv.  and  the 
Constitution:  An  Egual  Protection  Approach  to  Establishment  Clause 
Adjudication.  61  Notre  Dame  L.  Rev.  311  (1986)  .   I  would  be  glad  to 
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The  problem,  however,  is  that  courts  and  scholars  have 
sometimes  interpreted  the  two  religion  clauses  as  if  they  somehow 
contradict,  rather  than  complement,  one  another.  Under  this  view, 
the  free  exercise  clause  is  a  "pro-religion"  substantive  freedom, 
but  the  establishment  clause  is  an  "anti-religion"  counterweight. 
Courts  must  reconcile  the  conflict  between  the  two  clauses  (the 
argument  goes)  and  balance  the  right  to  free  exercise  of  religion 
against  the  establishment  clause's  supposed  "anti-religion" 
principle. 

Such  an  approach  is  flawed  at  a  number  of  levels:  In  the 
first  place,  it  makes  absolutely  no  sense  as  a  textual  matter  to 
read  the  First  Amendment  as  a  self-contradiction.  It  makes  no 
sense  as  a  historical  matter,  either.  The  framers  did  not 
understand  the  establishment  clause  as  "anti-religion,"  but  as  a 
protection  of  religious  liberty  from  government  coercion,  a 
protection  that  works  hand- in-hand  with  the  free  exercise  clause  to 
promote  freedom  of  religion,  not  freedom  from  religion.  Finally, 
such  reasoning  leads  to  the  utterly  absurd  result  of  sanctioning  or 
even  requiring  government  discrimination  against  religion  —  the 
furthest  thing  imaginable  from  the  framers'  intentions  and  a 
reading  of  the  First  Amendment  that  would  eviscerate  the  very  core 
of  the  free  exercise  clause. 

I  am  not  saying  anything  original  or  controversial  in  this 
regard.   The  Supreme  Court  has,  on  niuaerous  occasions,  said  pretty 


provide  copies  of  these  articles  to  members  of  the  committee  who 
desire  them. 
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much  exactly  the  same  thing:  that  the  First  Amendment  neither 
authorizes  nor  permits  discrimination  against  religion  by 
government,  in  any  manner,  way,  shape,  or  form. 

Numerous  Supreme  Court  decisions  stand  for  this  proposition. 
The  cases  are  many  and  diverse,  and  extend  over  a  range  of  many 
years.  See,  e.g. .  Everson  v.  Board  of  Education.  330  U.S.  1,  16 
(1947)  (government  "cannot  exclude  individual  Catholics,  Lutherans, 
Mohammedans,  Baptists,  Jews,  Methodists,  Non-believers, 
Presbyterians,  or  the  members  of  any  other  faith,  because  of  their 
faith,  or  lack  of  it,  from  receiving  the  benefits  of  public  welfare 
legislation.");  McDaniel  v.  Paty.  435  U.S.  618  (1978)  (violation  of 
free  exercise  clause  to  exclude  ministers  or  others  with  religious 
vocations  or  identities  from  eligibility  to  hold  public  office  or 
participate  in  political  sphere);  id.  at  641  (Brennan,  J., 
concurring)  ("Religionists  no  less  than  members  of  any  other  group 
enjoy  the  full  measure  of  protection  afforded  speech,  association, 
and  political  activity  generally.  The  Establishment  Clause  .  .  . 
may  not  be  used  as  a  sword  to  justify  repression  of  religion  or  its 
adherents  from  any  aspect  of  public  life.");  Widmar  v.  Vincent.  454 
U.S.  263  (1981)  (violation  of  free  speech  clause  to  exclude 
religious  student  group  from  equal  access  to  university  facilities 
on  same  basis  as  other  student  groups) ;  Board  of  Education  v. 
Merqens .  496  U.S.  226  (1990)  (violation  of  federal  Equal  Access  Act 
to  exclude  religious  bible  study  club  from  equal  access  to  public 
high  school  facilities  on  same  terms  as  other  student  groups) . 
Lamb's  Chapel  v.  Center  Moriches  Union  Free  School  District.  113  S. 
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Ct.  2141  (1993)  (violation  of  free  speech  clause  to  exclude 
religious  community  group  from  use  of  public  school  buildings, 
after  hours,  where  other  community  groups  expressing  other 
viewpoints  are  permitted  such  access) . 

In  each  of  these  cases,  the  Supreme  Court,  without  dissent, 
rejected  the  argument  that  the  establishment  clause  supplies  a 
justification  for  discriminatory  exclusion  of  religious  persons, 
groups,  or  usages  from  eligibility  for  an  otherwise  generally- 
available  public  benefit  or  privilege. 

What,  then,  is  the  problem?  The  problem  is,  first,  that  the 
Court  has  not,  to  put  it  mildly,  been  entirely  consistent  in  its 
interpretation  of  the  religion  clauses  over  the  years.  Indeed,  I 
hazard  to  say  that  every  serious  scholar  of  the  Court's  religion 
clause  jurisprudence  would  agree  that  the  Court's  decisions  in  the 
religion  area  are  confused  and  contradictory.  This  cannot  help 
but  sow  even  greater  confusion  and  uncertainty  in  the  lower  courts. 
The  Supreme  Court  has  been  working  at  cleaning  up  its  establishment 
clause  jurisprudence,  but  several  justices  persist  in  taking  the 
view  that  the  First  Amendment  sanctions  discrimination  against 
religion,   and  others  have  been  inconsistent  on  this  point. ^ 


^  Witness  the  various  opinions  in  last  year's  decision  in 
Board  of  Education  of  Kiryas  Joel  Village  School  District  v. 
Grumet .  114  S.  Ct.  2481  (1994),  striking  down  as  unconstitutional 
New  York  state's  accommodation  of  the  secular  educational  needs  of 
a  minority  sect  of  Hasidic  Judaism.  In  Kirvas  Joel,  the  Supreme 
Court,  by  vote  of  6-3,  struck  down  New  York  state's  creation  of  a 
new  school  district  coinciding  with  the  existing  boundaries  of  the 
village  of  Kiryas  Joel,  in  order  to  accommodate  concerns  that  the 
special  needs  of  handicapped  children  of  the  Satmar  Hasidim  were 
not  being  fairly  accommodated  by  the  larger  school  district  of 
which  Kiryas  Joel  had  been  a  part,  and  that  these  children  were 
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Moreover,  even  where  there  is  agreement  on  correct  principles,  the 
nature  of  the  judicial  process  means  that  correction  comes  slowly. 
The  Court  rules  case-by-case  and  sometimes  refrains  from  making 
broad  pronouncements  of  constitutional  principle  where  narrower 
pronouncements  will  suffice  to  decide  the  case  before  it.  Lower 
courts  may  be  led  to  think  that  the  narrower  ruling  is  a  complete 
statement  of  constitutional  principles  or  that  that  is  all  the 
further  the  Supreme  Court  is  willing  to  go.  Relatedly,  because  of 
the  doctrine  of  stare  decisis  —  the  tradition  that  courts 
generally  should  "stand  by  what  has  been  decided"  —  the  Supreme 
Court  has  been  reluctant  to  repudiate  past  decisions,  even  where  it 
is  clear  that  a  majority  of  the  Court  no  longer  believes  that  those 
decisions  embody  correct  interpretations  of  the  Constitution.  The 
tendency  is  to  "distinguish"  such  cases,  rather  than  overrule  them 
directly.    Again,  the  consequence,  frequently,   is  confusion. 


subjected  to  discrimination  and  harsh  treatment  as  a  result  of  a 
combination  of  their  handicaps  and  their  religious  traditions. 
Four  justices  embraced  the  truly  disturbing  argument  that  a  law  is 
unconstitutional  if  it  permits  political  power  to  be  exercised  by 
persons  who  hold  the  same  religious  convictions,  implying  — 
contrary  to  several  precedents  —  that  religious  persons  and  groups 
should  not  have  the  same  political  and  civil  rights  as  anybody 
else.  114  S.  Ct.  at  2488-2490  (Opinion  of  Souter  J.  ,  joined  by 
Blackmun,  Stevens,  &  Ginsburg,  JJ.).  Two  justices  (Justice 
O'Connor  and  Justice  Kennedy)  agreed  in  principle  with  the 
dissenters  that  accommodation  of  religion  is  not  per  se  an 
establishment  clause  problem,  but  were  concerned  that  the  New  York 
legislature  might  not  make  similar  accommodations  in  similar 
circumstances.  114  S.  Ct.  at  2495  (O'Connor,  J.,  concurring);  114 
S.  Ct.  at  2500  (Kennedy,  J.,  concurring).  In  my  view,  only  the 
dissenters  (Justice  Scalia,  joined  by  Chief  Justice  Rehnquist  and 
Justice  Thomas)  recognized  how  truly  and  unnecessarily  hostile  to 
the  Satmar  Hasidim  it  was  to  strike  down  this  accommodation  in  the 
absence  of  any  evidence  that  the  New  York  legislature  would  fail  to 
accommodate  other  religious  groups,  if  any  were  to  face  similar 
difficulties  from  local  school  boards. 
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Finally,  the  nature  of  our  judicial  system  is  that  the  Supreme 
Court  cannot  hear  every  case  and  correct  every  error.  As  a 
consequence,  many  clearly  erroneous  lower  court  rulings  do  not  get 
reviewed,  and  are  themselves  cited  as  precedents  by  other  courts. 

The  overall  result  is  that  lower  courts  —  and  government 
officials,  school  districts,  and  even  Congress  —  are  confronted 
with  inconsistent  pronouncements,  precedents  that  are  moribund  but 
never  repudiated,  and  uncorrected  errors  in  lower  court  decisions. 
To  the  extent  this  leaves  room  for  the  misperception  that^  the  First 
Amendment  tolerates  —  or  even  requires  —  government 
discrimination  against  religion,  we  have  an  enormous  practical 
problem  of  enforcing  and  vindicating  the  true  values  of  the  First 
Amendment . 

The  Consequences;   Examples  of  Discrimination  Against 
Religion 

Let  me  turn  to  a  few  illustrative  examples  which,  I  assure 

you,  constitute  the  tip  of  the  iceberg.  Consider  first  the  case  of 

Witters  V.  Washington  Department  of  Services  for  the  Blind.  474 

U.S.  481  (1986).   The  Witters  case  involved  a  Washington  state 

program   providing   educational   and   vocational   rehabilitation 

benefits  to  the  handicapped.   Mr.  Larry  Witters  was  a  severely 

vision-impaired  man  who  was  entitled  to  these  benefits,  by  law, 

except  for  one  problem:  Mr.  Witters  desired  to  use  his  benefits  in 

order  to  attend  a  religious  college,  with  the  eventual  career  goal 

of  becoming  a  pastor  or  a  missionary.   The  state  of  Washington 

excluded  Mr.  Witters  from  receiving  his  statutory  benefits  because 
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of  his  desire  to  us  them  to  pursue  a  religious  vocation.  The  state 
relied  on  both  the  establishment  clause  of  the  First  Amendment  and 
Washington's  state  constitution.  The  Washington  state  courts 
upheld  these  defenses  —  upheld,  that  is,  discrimination  against 
religion  in  the  name  of  the  First  Amendment's  protections  of 
freedom  of  religion. 

The  U.S.  Supreme  Court,  to  its  credit,  reversed  the  decision 
of  the  Washington  Supreme  Court,  and  did  so  unanimously,  holding 
that  the  establishment  clause  did  not  prohibit  Washington  from 
including  Mr.  Witters  in  its  program  on  account  of  his  desire  to 
use  his  benefits  to  pursue  a  religious  education  and  career.  But 
the  Court  did  not  go  far  enough:  it  did  not  rule  on  Mr,  Witters' 
claim  that  he  had  a  right  not  to  be  discriminated  against  on  the 
basis  of  his  choice  of  a  religious  vocation.  Instead,  the  Court 
remanded  the  case  to  the  Washington  Supreme  Court.  On  remand,  the 
Washington  Supreme  Court  held  that  its  state  constitution's 
religion  clauses  barred  Mr.  Witters  from  the  program,  and  overruled 
his  federal  free  exercise  clause  argument  that  he  could  not  be 
discriminatorily  excluded  from  the  program  on  the  basis  of  his 
religious  choice.-'  Mr.  Witters  sought  review  in  the  U.S.  Supreme 
Court  once  again.  But  getting  the  Supreme  Court  to  hear  a  case  is 
extremely  difficult,  and  often  has  nothing  to  do  with  whether  or 
not  the  Court  thinks  the  lower  court  decision  was  right  or  wrong. 
Less  than  3%  of  the  petitions  for  review  are  granted.   Lightning 


■^  Witters  V.  State.  Commission  for  the  Blind.  112  Wash.  2d 
363,  771  P. 2d  1119  ("Witters  II").  cert,  denied.  493  U.S.  850 
(1989)  . 
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rarely  strikes  twice,  and  the  Supreme  Court  denied  certiorari  in 
Witters  II.  Larry  Witters  was  denied  vocational  rehabilitation 
benefits.  He  was  told,  in  effect,  that  he  had  to  choose  between 
his  religious  calling  and  the  financial  assistance  to  which  he 
would  otherwise  have  been  entitled  by  virtue  of  his  disability. 

The  final  result  in  Witters  is,  in  my  view,  both  wrong  and 
cruel.  But  while  it  is  an  unconstitutional  outcome,  it  is  not  an 
entirely  unexpected  outcome:  given  the  state  of  confusion  in  this 
area  of  law,  the  institutional  limitations  of  the  Supreme  Court, 
and  its  slowness  to  correct  errors,  discrimination  against  religion 
is  often  the  result. 

When  the  Supreme  Court  fails  to  correct  errors,  government 
officials,  attorneys,  and  lower  courts  are  sure  to  repeat  them. 
Consider  the  case  of  Zobrest  v.  Catalina  Foothills  School  District. 
113  S.  Ct.  2462  (1993),  which  reached  the  Supreme  Court  seven  years 
after  Witters.  Zobrest  is,  constitutionally,  a  nearly  exact  clone 
of  Witters.  James  Zobrest  was  a  hearing- impaired  high  school 
student.  Under  the  Individuals  with  Disabilities  in  Education  Act, 
2  0  U.S.C.  §  14  00  et  seq.  .  and  its  Arizona  counterpart,  James 
Zobrest  was  entitled  to  have  a  state-paid  sign  language  interpreter 
accompany  him  to  his  classes.  The  problem:  Jeunes  and  his  parents 
had  decided,  for  religious  reasons,  that  James  would  attend  a  Roman 
Catholic  High  School.  The  local  school  district,  acting  pursuant 
to  legal  advice  from  the  County  Attorney,  decided  that  to  allow  a 
state-paid  employee  to  accompany  James  Zobrest  to  a  private 
religious  school  and  translate  the  instruction  Jctmes  received  there 
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(which  included  religious  instruction)  would  violate  the 
establishment  clause.  Accordingly,  James  Zobrest  was  denied  a 
statutory  entitlement  because  of  his  choice  of  religious  education: 
again,  blatant  discrimination  against  religion,  in  the  name  of  the 
First  Amendment. 

Local  school  districts  make  this  sort  of  mistake  all  the  time. 
What  is  mildly  astonishing  is  what  happened  next.  James  Zobrest 's 
lawyers  asked  the  Arizona  Attorney  General's  office  to  review  this 
decision.  The  state  Attorney  General  agreed  with  the  County 
Attorney  and  the  school  district  that  the  establishment  clause 
required  this  discrimination.  So,  James  Zobrest 's  lawyers  filed 
suit.  But  the  courts  made  the  same  error  as  the  bureaucrats.  The 
U.S.  District  Court  dismissed  the  case  on  the  grounds  that  the 
establishment  clause  barred  him  from  receiving  equal  benefits. 
Zobrest  appealed  to  the  Ninth  Circuit  Court  of  Appeals.  The  Ninth 
Circuit  affirmed,  holding  that  the  establishment  clause  required 
this  disparate  treatment.  Only  when  Zobrest,  luckily,  got  the 
Supreme  Court  to  hear  his  case  was  this  decision  finally  reversed 
—  long  after  he  had  graduated.  His  parents  had  kept  him  in  his 
Catholic  school,  and  decided  to  foot  the  bill  for  an  interpreter 
while  the  case  was  pending.  But  many  families  would  not  have  been 
so  fortunate,  or  blessed  with  the  willingness  of  an  outstanding 
constitutional  lawyer,  William  Ball,  to  take  the  case  pro  bono. 
For  most,  the  decision  of  the  local  school  committee  would  end  the 
matter  and  they  would  be  put  to  a  Hobson's  choice:  abandon  the 
constitutional  right  to  pursue  a  religious  education,  or  abandon 
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their  statutory  right  to  equal  government  assistance  to  remedy  an 

educational  handicap. 

Zobrest  should  have  been  an  easy  case  for  the  lower  courts,  in 

light  of  witters.   But  it  is  understandable  why  they  got  it  wrong: 

In  a  pair  of  cases  decided  the  year  before  Witters,  the  Supreme 

Court  had  held,  5-4,  that  disadvantaged  children  attending  private 

religious  schools  must  be  denied  the  benefits  of  government 

remedial  educational  programs,  if  those  programs  involve  public 

employees  setting  foot  on  private  school  grounds.''   The  children 

would  be  entitled  to  the  benefits  of  such  a  program  if  they 

attended  public  school  or  secular  private  school.   The  Court  held 

that  they  must  be  denied  equal  treatment  —  discriminated  against 

—  because  of  the  religious  nature  of  the  school  they  attended. 

The  decisions  in  Aquilar  and  Grand  Rapids  strike  me  as  plainly 

wrong  interpretations  of  the  First  Amendment.   More  than  that,  as 

Justice  O'Connor  wrote  in  her  dissent,  for  the  scores  of  thousands 

of  children  affected, 

the  Court's  decision  is  tragic.  The  Court  deprives  them 
of  a  program  that  offers  a  meaningful  chance  at  success 
in  life,  and  it  does  so  on  the  untenable  theory  that 
public  school  teachers  .  ,  .  are  likely  to  start  teaching 
religion  merely  because  they  have  walked  across  the 
threshold  of  a  parochial  school.^ 

Interestingly  enough,  a  majority  of  the  Supreme  Court  is  now 

on  record  as  thinking  that  Aquilar  and  Grand  Rapids  were  probably 


'*  Grand  Rapids  School  District  v.  Ball.  473  U.S.  373  (1985); 
Aquilar  v.  Felton.  473  U.S.  402  (1985). 

^   473  U.S.  at  431  (O'Connor,  J.,  dissenting). 
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wrong  when  decided.^  Yet  the  Court  has  not  overruled  them.  In 
fact,  Aquilar  and  Grand  Rapids  are  simply  the  most  extreme  examples 
of  a  line  of  Supreme  Court  cases  dating  from  the  early  1970s, 
invalidating  various  forms  of  limited  government  financial 
assistance  to  private  religious  schools.  That  entire  line  of 
decisions  no  longer  commands  the  support  of  a  majority  of  the 
justices.  Lemon  v.  Kurtzman.  403  U.S.  602  (1971),  the  leading  case 
in  this  line  and  the  source  of  the  notorious  three-part  Lemon 
"test,"  for  constitutionality  under  the  establishment  clause,  has 
not  been  accepted  by  the  full  Court  as  controlling  in  any  of  its 
last  seven  establishment  clause  opinions,  up  through  and  including 
last  Term's  Kiryas  Joel  case,  where  only  one  justice  relied  on 
Lemon  —  Justice  Blackmun,  who  has  retired.^  Lemon  is  dead,  in 
everything  but  name,  and  many  of  the  Court's  cases  applying  Lemon 
are  almost  certainly  no  longer  valid.  But  the  Supreme  Court  has 
been  reluctant  to  say  so  directly,  declining  to  overrule  Lemon  even 
as  it  declines  to  follow  it.^ 

The  result  is  confusion  in  the  lower  courts.   To  return  to 


^  Kiryas  Joel.  114  S.  Ct.  at  2498  (O'Connor,  J.,  concurring); 
id.  at  2505  (Kennedy,  J.,  concurring);  id.  at  2514  (Scalia,  J., 
joined  by  Rehnquist  C.J.,  Thomas,  J.,  dissenting). 

'  Kiryas  Joel .  114  S.  Ct.  2481  (1994)  (majority  opinion) 
(decided  without  reference  to  the  Lemon  test) ;  id.  at  2494-95 
(Blackmun,  J.,  concurring)  (asserting  continued  vitality  of  Lemon) ; 
id.  at  2498-2500  (O'Connor,  J.,  concurring)  (noting  that  Lemon  test 
no  longer  supplies  operative  principle  of  decision  in  the  Court's 
establishment  clause  cases);  id.  at  2500-2505  (Kennedy,  J., 
concurring)  (same);  id.  at  2515  (Scalia,  J.,  dissenting)  (same). 

®  See  Paulsen,  Lemon  is  Dead.  43  Case  W.  Res.  L.  Rev.  795 
(1993);  see  also  Lamb's  Chapel.  113  S.  Ct.  at  2149-2150  (Scalia, 
J.  ,  concurring) . 
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James  Zobrest's  case,  for  example,  the  school  officials  and  lower 
courts  were  confronted  with  a  contradiction.  The  unanimous 
decision  in  Witters  (and  the  decisions  in  a  number  of  other  Supreme 
Court  cases)  seemed  to  say  one  thing:  the  establishment  clause 
does  not  authorize  discrimination  against  religion.  But  Lemon . 
Aquilar.  and  Grand  Rapids  seemed  to  say  something  else  entirely: 
religious  persons  and  groups  must  be  walled  off  from  the  benefits 
of  government  programs  that  are  neutrally  available  to  all  — 
unless,  that  is,  they  agree  to  stop  being  religious.^  Those  cases 


^  This  is  perhaps  the  most  pernicious  position  of  all.  In  a 
companion  case  to  Lemon .  Tilton  v.  Richardson.  403  U.S.  672  (1971), 
the  Supreme  Court  upheld  financial  assistance  to  religious 
colleges,  but  only  on  the  premise  that  they  were  not  very  religious 
and  on  the  condition  that,  so  long  as  they  received  government 
money,  they  would  not  become  very  religious  in  any  area  of  their 
educational  missions  touched  by  government  funds.  See  also  Hunt  v. 
McNair.  413  U.S.  734  (1973).  Combined  with  the  tendency  of  the 
Court  to  be  more  censorial  in  the  name  of  the  establishment  clause 
where  an  institution  participating  in  a  government-funded  program 
is  "pervasively  sectarian,"  the  effect  of  the  Supreme  Court's  cases 
is  to  put  direct  financial  pressure  on  religious  organizations  to 
secularize  themselves  or  to  suppress  the  religious  aspects  of  their 
institutional  identity  —  a  policy  now  embodied  in  a  number  of 
federal  statutes  and  regulations.  See,  e.g. .  Child  Care  and 
Development  Block  Grant  Act,  42  U.S.C.  §  9858k(a)  (prohibiting 
otherwise  eligible  child  care  facilities  from  engaging  in  "any 
sectarian  purpose  or  activity"  if  it  wishes  to  be  eligible  for  the 
program);  15  C.F.R.  §  2301. 5(d) (2) (xvi)  (conditioning  eligibility 
for  Public  Telecommunication  Financing  Act  grant  funds  on  the 
absence  of  "sectarian"  activities)  (upheld  in  Fordham  University  v. 
Brown .  856  F.  Supp.  684  (D.D.C.  1994)). 

Some  will  doubtless  say  that  this  shows  why  religious 
organizations  should  avoid  government  programs  or  benefits 
entirely.  That  may  or  may  not  be  sound  advice  to  give  to  religious 
groups.  My  objection  is  that  it  is  improper  for  the  government  to 
attempt  to  manipulate  religious  groups  and  institutions  in  this  way 
(whether  or  not  religious  groups  should  acquiesce  in  such 
manipulation)  and  that  it  is  a  fundamental  misinterpretation  of  the 
First  Amendment  to  say  that  the  establishment  clause  requires  such 
a  policy.  Like  Lemon .  Aquilar.  and  Grand  Rapids.  Tilton  and  Hunt 
may  no  longer  command  majority  support  on  the  Supreme  Court. 
Still,  the  Court  has  not  overruled  them,  lower  courts  continue  to 
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conflict  with  the  principle  of  nondiscrimination  the  Court  has 
embraced  in  innumerable  other,  later  cases.  They  are  derelicts  in 
the  stream  of  First  Amendment  law.  But  so  long  as  they  are  not 
formally  overruled,  they  continue  to  breed  mischief.  That  mischief 
takes  the  form  of  discrimination  against  religion. 

My  final  example  of  this  mischief  is  the  genre  of  cases 
involving  official  discrimination  against  religious  speech.  It  is 
hard  to  pick  the  most  outrageous  example  of  this  genre,  because 
there  are  so  many  from  which  to  choose.  Let  me  ^offer  a  few 
nominations:  The  Supreme  Court  has  pending  before  it  the  case  of 
Rosenberqer  v.  Rector  and  Visitors  of  the  University  of  Virginia. 
18  F.2d  269  (4th  Cir.),  cert,  granted.  115  S.  Ct.  417  (1994).  The 
University  of  Virginia,  like  many  state  universities,  makes  funding 
available  to  a  wide  spectrum  of  student  groups  and  publications 
without  regard  to  their  viewpoints  or  subject  matter  areas  of 
interest.  With  one  exception:  the  University  of  Virginia  has 
denied  funding  to  a  student  religious  newspaper  solely  because  of 
its  distinctively  religious  viewpoint.  Incredibly,  two  lower 
courts  have  sustained  the  university's  position  of  blatant 
discrimination  against  religious  expression,  on  the  ground  that  the 
establishment  clause  requires  it.  The  Supreme  Court  will  almost 
certainly  reverse  these  courts  (if  it  hasn't  done  so  already,  by 
the  time  this  testimony  is  presented) ,  but  it  is  instructive  that 
two  lower  courts  got  the  issue  so  drastically  wrong.   (I  am  quite 


rely  on  them,  and  many  state  and  federal  statutes  embody  the 
pernicious  principle  on  which  they  rest. 
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confident  that  the  Supreme  Court,  as  it  has  in  the  past,  will 
reject  the  notion  that  the  establishment  clause  authorizes 
discrimination  against  religious  expression  and  religious 
publications.  If  I  prove  to  be  mistaken,  the  case  for  a 
constitutional  amendment  to  remedy  discrimination  against  religion 
in  the  name  of  the  Constitution  is  all  the  stronger.) 

Fordham  University  v.  Brown.  856  F.  Supp.  684  (D.D.C.  1994), 
is  another  outrageous  case.  Fordham  University's  campus  public 
radio  station,  WFUV,  needed  a  new  transmission  tower  due  to  FCC 
regulations.  Pursuant  to  a  federal  statute,  the  station  applied 
for  a  grant  from  the  Commerce  Department.  WFUV  was  otherwise 
eligible  in  every  respect  for  the  grant,  but  was  turned  down  for 
one  reason  and  one  reason  only:  For  one  hour  a  week,  Sundays  from 
11  A.M.  to  noon,  the  station  broadcasts  the  worship  service  of  the 
Fordham  University  chapel,  a  tradition  that  has  lasted  47  years. 
That  is  the  station's  only  religious  programming.  Undaunted  by 
common  sense,  the  Commerce  Department  put  WFUV  to  a  choice:  give 
up  on  a  $250,000  grant,  or  stop  broadcasting  the  chapel  service. 
Quite  a  choice:  stop  broadcasting  anything  religious,  or  stop 
broadcasting  (unless  the  campus  radio  station  has  an  extra  $250,000 
sitting  around) . 

A  lawsuit  ensued.  A  federal  district  court  here  in  the 
District  of  Columbia  ruled  against  Fordham  last  year.  The  judge 
stated  that  a  college  radio  station  that  includes  any  "sectarian" 
programming  —  here,  the  one-hour-a-week  chapel  service  —  may  be 
banned  from  eligibility  for  government  grants.   The  court  brushed 
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aside  Fordham's  legitimate  argument  that  this  discriminates  against 
a  station  on  the  basis  of  the  content  of  its  broadcasting  — 
specifically,  on  the  basis  of  its  having  the  slightest  bit  of 
religious  broadcasting  —  and  that  this  violates  the  freedom  of 
speech,  freedom  of  the  press,  and  free  exercise  clauses  of  the 
First  Amendment,  in  addition  to  the  Religious  Freedom  Restoration 
Act,  42  U.S.C.  §  2000bb. 

My  personal  favorite  example  of  ludicrous  government 
discrimination  against  religious  expression  is  Perumal  v. 
Saddelback  Valley  Unified  School  District.  Perhaps  it's  just 
because  I  was  one  of  the  attorneys  on  the  losing  side,  but  this  one 
strikes  me  as  particularly  egregious.  Alexander  Perumal,  a  public 
high  school  student  in  the  Saddelback  school  district,  in  southern 
California,  wanted  to  pass  out  homemade  flyers  advertising  his 
Bible  study  club  meetings  at  lunch  hour  on  the  school  lawn.  Under 
the  U.S.  and  California  constitutions,  students  have  a 
constitutional  free  speech  right  to  pass  out  literature  at  school, 
so  long  as  they  comply  with  content-neutral  time,  place,  and  manner 
regulations,  do  not  disrupt  the  school  day,  or  interfere  with  the 
rights  of  other  students.  Alex  Perumal  complied  with  all  of  these 
regulations,  but  school  officials  censored  his  literature  anyway, 
on  the  ground  that  it  was  religious. 

At  the  same  time,  Russ  Read,  a  friend  of  Alex's  at  another 
school,  sought  to  place  an  advertisement  in  his  high  school 
yearbook,  on  the  same  terms  as  other  students  and  even  outside 
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businesses  were  permitted  to  obtain  or  purchase  advertising 
space.  The  advertisement  section  in  the  back  of  the  yearbook  was 
open  to  anyone  wishing  to  purchase  space,  and  consisted  of  paid  ads 
by  local  business  and  personal  messages  paid  for  by  parents  or 
students.  Russ  Read,  as  Photo  Editor  of  the  yearbook,  was  entitled 
by  staff  policy  to  place  a  free,  one-quarter  page  ad,  though  he  was 
prepared  to  pay  the  $50.00  fee  if  necessary.  Russ  wanted  to  use 
his  space  to  put  in  a  picture  of  his  Bible  study  club  at  the 
school,  with  a  message  welcoming  other  students  to  join  them  in  the 
fall.  But  school  officials  censored  his  personal  advertisement, 
leaving  a  blank  space.  He  received  no  compensation.  Again,  the 
school's  justification  was  that  religion  required  censorship. 

Two  California  lower  courts  ruled  against  Alex  Perumal  and 
Russ  Read's  claims  that  the  Saddleback  school  district's  actions 
violated  their  freedom  of  speech.  The  California  Supreme  Court  and 
the  U.S.  Supreme  Court  both  denied  review.  End  of  story.  Thus, 
the  law  in  California  state  courts,  apparently,  is  that  everyone, 
including  students  in  the  public  schools,  has  equal  freedom  of 
speech  to  say  pretty  much  whatever  they  want  —  except  religious 
persons  who  wish  to  engage  in  religious  expression. 

At  least  Alex  Perumal 's  and  Russ  Read's  Bible  study  groups 
were  permitted  to  meet.  This  doubtless  would  not  have  been  the 
case  but  for  Congress'  enactment  in  1984  of  the  Equal  Access  Act, 
20  U.S.C.  §§  4071-4074,  which  provides  that  school  districts  may 
not  permit  some  student  extracurricular  groups  to  meet  on  campus 
but  refuse  to  permit  student  groups  of  a  religious  or  political 
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nature.  But  the  Perumal  decision  shows  just  how  narrowly  and 
grudgingly  school  districts  and  lower  courts  have  construed  the 
statutory  protection  of  equal  access.  Alex  Perumal,  Russ  Read,  and 
their  friends  got  to  meet,  but  that  is  all.  They  did  not  get  equal 
treatment . 

Indeed,  school  districts  and  lower  courts  are  so  resistant  to 
equal  protection  of  students'  religious  speech  that  they  have  come 
up  with  truly  amazing  arguments  to  try  to  get  around  it.  I  will 
argue  a  case  in  the  Ninth  Circuit  Court  of  Appeals  next  month  in 
which  a  federal  district  court  held  that  the  Equal  Access  Act  and 
student's  free  speech  rights  don't  apply  during  lunch  hours,  .^only 
before  and  after  school. ^°  School  districts,  in  other  words,  may 
discriminate  against  student  religious  expression  on  campus,  so 
long  as  they  do  it  during  the  noon  hour.  And  in  a  case  now  pending 
before  the  Second  Circuit,  a  district  court  has  held  that  students' 
rights  under  the  Equal  Access  Act  to  form  religious  groups  may  be 
conditioned  on  forfeiture  of  their  right  to  maintain  a  distinctive 
religious  identity  for  their  group. ^^  This  is  a  Catch-22  plainly 
calculated  to  suppress  student  religious  groups:  students  may  form 
religious  groups  as  long  as  their  groups  aren't  religious. 

The  broader  point  is  simply  this:  A  narrow,  surgical  statute 
like  the  Equal  Access  Act  is  helpful,  but  it  is  not  enough.  In  the 


^°  Ceniceros  v.  Board  of  Trustees  of  the  San  Diego  Unified 
School  District.  No.  94-55257  (9th  Cir.)  (oral  argviment  scheduled 
July  13,  1995) . 


11 


Hsu  V.  Roslvn  Union  Free  School  District.  876  F.  Supp.  445 


(E.D.N.Y.  1995),  appeal  pending. 
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face  of  determined  resistance  —  or  simply  confusion  —  on  the  part 
of  school  officials  and  other  government  officials,  what  is  needed 
is  a  categorical  repudiation  of  the  idea  that  the  First  Amendment 
somehow  sanctions  or  commands  discriminatory  treatment  of  religious 
expression  or  any  other  sort  of  discrimination  on  the  basis  of 
religious  identity,  status,  or  association. 

The  Solution;  A  Clarifying  Constitutional  Amendment  to 
Restore  the  Original  Meaning  of  the  First  Amendment  — 
Religious  Liberty  and  Equality. 

That  brings  me  to  what  Congress  can  do  to  remedy  this 
situation.   Essentially,  there  are  two  options. 

The  simplest,  cleanest,  and  most  certain  remedy  is  for 

Congress  to  propose  to  the  states  for  ratification  a  constitutional 

amendment   clarifying   the   First   Amendment's   prohibition   of 

discrimination  against  religious  persons,  speakers,  groups,  or 

institutions  in  access  to  government  programs,   benefits,   or 

privileges,  on  account  of  the  religious  character  of  their  speech, 

ideas,  motivations,  or  identity.   It  is  not  difficult  to  express 

this  idea  in  the  form  of  a  constitutional  amendment;  I  have  seen 

draft  language  to  this  effect  in  drafts  being  discussed  by  a  number 

of  First  Amendment  scholars.   Here  is  the  language  I  prefer: 

Neither  the  United  States  nor  any  State  shall  abridge  the 
right  of  any  person  or  group,  including  students  in 
public  schools,  to  engage  in  prayer  or  other  religious 
expression  in  circumstances  in  which  they  are  permitted 
to  engage  in  other  forms  of  personal  or  group  expression; 
nor  shall  the  United  States  or  any  State  deny  benefits  to 
or  otherwise  discriminate  against  any  person  or  group  on 
account  of  the  religious  character  of  the  speech,  ideas, 
motivations,  or  identity  of  such  person  or  group. 
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Such  language  is,  in  my  view,  nothing  more  than  a  correct  statement 
of  what  the  First  Amendment,  properly  understood,  already  requires. 
It  restates  principles  that  the  Supreme  Court  has  said  are  part  of 
the  First  Amendment,  but  gives  them  clarity  and  punch  as  part  of 
the  actual  language  of  the  Constitution. 

I  would  again  emphasize  that  such  an  amendment  would  not  be  an 
actual  substantive  change  in  the  First  Amendment.  This  would  not 
be  "tampering  with  the  First  Amendment."  It  would  be  clarifying 
its  original  and  natural  meaning,  building  on  principles  the 
Supreme  Court  has  already  embraced.  On  the  other  hand,  that 
doesn't  mean  that  such  an  amendment  is  improper  or  unnecessary.  To 
the  contrary,  the  framers  of  our  Constitution  envisioned  the 
amendment  process  as  a  way  not  only  of  making  changes,  but  also  of 
correcting  abuses  or  misinterpretations  of  the  Constitution  by 
clarifying  the  understanding  of  the  People  about  the  proper 
interpretation  of  their  Constitution  and  Bill  of  Rights. 

That's  what  this  constitutional  amendment  would  do.  A 
constitutional  amendment  would  end  the  confusion.  A  constitutional 
amendment  would  make  clear  that  discrimination  against  religion  in 
government  programs  is  never  permissible.  It  would  provide  an 
important  rallying  cry  and  serve  to  educate  the  public  and 
government  officials.  It  would,  in  short,  guard  against  further 
misinterpretation  of  the  First  Amendment  —  by  courts,  by 
government  officials  at  all  levels,  by  legislatures  —  and  provide 
a  reasonably  sure  remedy  to  the  present  situation. 

The  second  option  is  for  Congress  to  enact  a  religious  liberty 
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statute  embodying  the  same  principle  —  perhaps  even  using  the  same 
language.  Congress  legitimately  may  do  this,  in  my  opinion, 
because  such  language  is  perfectly  consistent  with  the  First 
Amendment  and  would  merely  be  stating  in  more  specific  detail  its 
requirements.^^  This  approach  has  the  advantage  and  attraction 
of  being  easier  to  accomplish:  Simple  majorities  of  each  house  of 
Congress  and  the  signature  of  the  President  is  all  that  is  needed 
(as  opposed  to  two-thirds  majorities  of  both  houses  and 
ratification  by  three-fourths  of  the  states) .  Moreover,  there  is 
much  that  could  be  accomplished  by  way  of  a  statutory  remedy:  A 
new  private  cause  of  action  could  be  created  for  enforcement  of 
this  statutory  command,  with  private  claimants  authorized  to 
recover  statutory,  treble,  or  punitive  damages  for  violations  by 
government  officials.  Congress  could  abrogate  state  sovereign 
inununity  for  states'  violations  of  the  statute.  With  respect  to 
federal  statutes  and  programs,  a  statute  would  immediately  sweep 
aside  federal  statutes  or  regulations  that  discriminate  against 
religious  speech,  religious  persons,  or  religious  groups. 

The  obvious  drawback  of  a  statutory  approach,  however,  is  that 
it  does  not  have  the  same  legal  or  symbolic  status  as  would  a 
constitutional  amendment.  A  statute  cannot  trump  a  constitutional 
decision  of  the  Supreme  Court.    There  is  thus  no  way  to  be 


^^  Because  such  a  statute  would  be  made  in  furtherance  of  a 
principle  of  First  Amendment  law  already  embraced  by  the  Supreme 
Court?,  it  easily  falls  within  Congress'  power  to  enforce  the 
Fourteenth  Amendment,  which  makes  the  principles  of  the  First 
Amendment  applicable  to  the  states.  See  generally  City  of  Rome  v. 
United  States.  446  U.S.  156  (1980);  Katzenbach  v.  Morgan.  384  U.S. 
641  (1966) . 
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absolutely  sure  that  the  Supreme  Court  might  not  find  such  a 
statute  prohibiting  government  discrimination  against  religion  to 
be,  in  part,  a  violation  of  the  establishment  clause  —  on  the  same 
faulty  reasoning,  present  in  some  of  the  Court's  earlier  decisions, 
that  the  establishment  clause  sometimes  recpiires  discrimination 
against  religion.  I  do  not  think  the  Supreme  Court,  today,  would 
so  hold.  The  Court  appears  to  be  headed,  slowly  and  haltingly,  in 
the  direction  of  protecting  religious  equality  and  backing  away 
from  its  precedents  evincing  discrimination  against  religion.  But 
one  can  never  be  sure,  and  the  Court's  intermittent  reliance  on 
stare  decisis,  its  inconsistent  rulings,  and  the  uncertainties 
produced  by  changes  in  its  personnel,  lead  me  to  prefer  the 
constitutional  amendment  approach. 

Moreover,  the  principle  at  stake  is  important  enough  to  be 
made  part  of  the  Constitution's  own  language.  There  is  an 
important  symbolic  benefit  to  enshrining  these  principles  in  the 
Constitution  itself,  given  pervasive  misunderstanding  about  their 
present  constitutional  status.  As  I  stated  early  on,  part  of  the 
problem  is  that  the  Supreme  Court's  decisions,  even  where 
technically  unobjectionable,  have  fostered  a  cultural  atmosphere 
(at  least  in  some  circles)  of  hostility  toward  religion.  In  this 
atmosphere,  discrimination  against  religious  persons  and  religious 
messages  is  tolerated,  even  encouraged.  A  statute  can  work  to 
change  these  attitudes,  where  they  exist,  but  it  cannot  do  it  with 
anything  near  the  impact  of  a  constitutional  amendment. 

This  Subcommittee  has  the  opportunity  and  privilege  of  helping 
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to  clarify  the  law  of  religious  liberty.  The  reason  for  doing  this 
by  way  of  a  constitutional  amendment  is  not  that  it  is  necessary  in 
order  to  correct  some  defect  in  the  First  Amendment  itself.  As  I 
said  at  the  outset,  there  is  nothing  wrong  with  the  First 
Amendment.  An  amendment  is  necessary  to  correct  defects  in  the  way 
the  First  Amendment  has  been  interpreted  and  to  eliminate  the 
resulting  discrimination  against  religion.  A  constitutional 
amendment  is  the  simplest,  cleanest,  and  surest  way  of  clarifying 
and  restoring  the  first  principles  of  the  First  Amendment  —  of 
recovering  the  idea  that  the  First  Amendment  protects  religious 
liberty  and  does  not  sanction  official  discrimination  against 
religion. 
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Mr.  Canady.  Mr.  Redlich. 

STATEMENT  OF  NORMAN  REDLICH,  ATTORNEY,  WACHTELL, 
LIPTON,  ROSEN  &  KATZ,  ON  BEHALF  OF  THE  AMERICAN 
JEWISH  CONGRESS 

Mr.  Redlich.  Thank  you,  Mr.  Chairperson. 

I  am  here  both  as  a  constitutional  scholar,  and  also  I  speak  on 
behalf  of  the  American  Jewish  Congress,  an  organization  with 
which  I  have  been  affiliated  for  over  40  years.  And  I  come  to  this 
committee  hearing,  let  me  emphasize,  not  as  an  irreligious  person, 
not  as  a  person  who  is  indifferent  to  religion.  I  am  a  profoundly  re- 
ligious person  and  a  dedicated  member  of  the  Jewish  faith. 

And  as  with  Congresswoman  Schroeder,  she  goes  back — she  went 
back  to  her  great  grandparents.  My  grandparents  came  from  what 
was  then  a  portion  of  the  Austria  Hungarian  Empire,  and  I  remem- 
ber vividly  their  belief  that  they  had  finally  come  to  the  country  in 
which  they  could  breathe  the  air  of  religious  freedom  and  breathe 
the  air  of  no  government  support  of  religious  faiths. 

If  this  hearing  were  held  anywhere  else  in  the  world,  it  would 
be  regarded  as  ludicrous,  that  in  the  United  States  of  America,  we 
were  being  told  that  there  was  a  threat  to  religious  freedom.  All 
over  the  world  people  would  die  to  live  here  because  of  the  religious 
freedoms  that  we  have. 

We  are  the  only  country  on  the  face  of  the  earth  that  has  man- 
aged to  achieve  three  things;  religious  freedom,  religious  diversity, 
and  religious  peace.  And  we  have  done  that  under  the  protection 
of  constitutional  provisions  that  were  designed  precisely  to  reach 
that  result. 

The  establishment  clause  was  not  designed  to  be  hostile  to  reli- 
gion. It  was  designed  to  ensure  religious  freedom.  In  this  country, 
there  are  no  religious  minorities.  Every  religious  faith  shares 
equally  in  the  constitutional  turf.  There  are  no  religious  strangers 
in  our  constitutional  home. 

And  the  Supreme  Court,  while  I  do  not  agree  with  all  of  its  deci- 
sions, has  been  faithful  to  that  tradition.  We  have  been  told  that 
those  of  us  who  are  members  of  minority  faiths  should  somehow 
grin  and  bear  it.  You  must  realize  that  this  committee  is  dealing 
with  the  most  personal  aspect  of  an  individual's  spirit.  That  is  the 
relationship  to  God.  And  it  is  very  easy  for  those  who  are  not  mem- 
bers of  minority  faiths  to  somehow  say  that  these  things  are  unim- 
portant. 

What  could  be  less  important,  it  gets  said,  than  to  sit  in  a  class- 
room and  have  a  moment  of  silent  prayer?  No  one  is  coerced. 

But  I  recall  the  testimony  of  a  young  15-year-old  in  a  case  that 
occurred  about  10  years  ago,  out  of  West  Virginia,  where  this  15- 
year-old  was  forced  to  sit  in  a  classroom  of  silent  prayer.  And  she 
did  not  move  her  lips.  And  the  person  next  to  her  said,  why  aren't 
you  praying?  And  she  said,  in  my  faith,  we  don't  believe  in  praying 
under  these  circumstances.  And  the  child  next  to  her  said,  well, 
you  better  pray  because  otherwise  you  are  going  to  go  down  there 
with  the  rest  of  the  Jews. 

There  is  no  such  thing  as  nondenominational  prayer.  There  is  no 
such  thing  as  neutral  prayer.  There  is  no  such  thing  as  equal  pray- 
er. Some  people  pray  standing  up,  some  people  pray  sitting  down. 
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some  people  look  forward  to  Mecca,  some  people  cannot  pray  with 
members  of  the  opposite  sex  present. 

There  is  no  way  that  you  can  have  a  nonsectarian  prayer.  And 
to  those  who  say  that  somehow  minority  faiths  should  learn  to  ac- 
cept the  fact  that  they  are  minorities,  I  recall  from  act  one,  scene 
one  of  "Romeo  and  Juliette,"  when  Romeo  was  being  chided  by  his 
friends  for  being  rather  moonstruck,  and  he  uttered  words  that  are 
very  relevant  today,  he  said:  "He  jests  at  scars  that  never  felt  a 
wound.  He  jests  at  scars  that  never  felt  a  wound." 

People  in  this  country  have  felt  a  wound  and  they  don't  want  to 
feel  any  other  wounds.  I  think  courts  have  dealt  well  with  this  very 
troublesome  area. 

I  don't  agree  with  all  of  those  decisions.  Some  of  them  have  mis- 
interpreted, in  my  view,  both  the  establishment  clause  and  free  ex- 
ercise clause.  And  in  some  cases,  my  criticism  has  turned  out  to  be 
unwarranted  because  subsequently  they  have  been  modified. 

I  originally  testified  before  a  committee  of  this  Congress  in  oppo- 
sition to  an  earlier  version  of  the  Equal  Access  Act.  That  testimony 
resulted  in  a — in  not  just  my  testimony,  but  mine  and  others  re- 
sulted in  a  narrower  version,  a  version  that  as  I  look  back  now 
makes  a  great  deal  of  sense,  and  I  think  we  have  all  seen  that 
things  that  we  predicted  have  not  come  to  pass. 

However,  the  main  body  of  constitutional  jurisprudence  in  this 
area  has  set  forth  certain  very  important  principles.  And  we  know 
what  they  are.  No  government  endorsement  of  religion,  no  govern- 
ment money  to  promote  religion — ^the  constitutional  clauses  must 
be  interpreted  to  protect  religious  belief  and  religious  exercise.  We 
want  to  keep  the  Government  out  of  the  religion  business;  there 
must  be  no  delegation  of  government  power  to  churches;  we  must 
do  nothing  that  will  make  people  feel  that  they  are  excluded  from 
being  part  of  the  American  constitutional  home;  there  must  be  no 
coercion  with  regard  to  religion;  there  must  be  no  discrimination  on 
grounds  of  religion;  and  any  interference  with  free  exercise  or  reli- 
gious belief  must  be  justified  by,  in  my  view,  the  most  compelling 
governmental  interests. 

Now  these  are  very  broad  principles.  And  they  are  sometimes  dif- 
ficult to  define  and  sometimes  they  are  in  conflict  with  each  other. 
We  protect  religious  speech,  but  under  circumstance,  some  cir- 
cumstances, religious  speech  can  become  religious  endorsement. 

We  believe  in  denying  assistance  to  religious  institutions  such  as 
parochial  schools,  direct  financial  subsidy  to  parochial  schools.  But, 
of  course,  that  can  also  have  the  effect  of  being  discriminatory.  But 
it  also  has  the  effect  of  preserving  equality,  because  some  religions 
do  not  believe  in  having  religious  schools  and  to  allow  government 
support  of  religious  schools  itself  has  an  element  of  inequality  built 
in. 

Sometimes  school  officials  get  these  matters  wrong.  And  they 
misconstrue  decisions  of  the  courts.  And  in  those  circumstances 
there  is  an  appropriate  remedy  to  the  courts,  but  by  and  large,  over 
this  century,  the  courts  have  got  it  right  and  by  and  large  over  this 
century  our  administrative  officials  have  got  it  right. 

Mr.  Paulsen  cites  one  case,  Witters.  The  Supreme  Court  got  it 
right.  I  think  the  supreme  court  of  Washington  got  it  wrong,  and 
the  remedy  there  should  be  with  the  supreme  court  of  Washington. 
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But  the  Supreme  Court  in  Witters  got  it  right,  got  it  right  unani- 
mously. And  I  am  pleased  to  say  the  American  Jewish  Congress 
was  on  the  side  of  Witters. 

Religion  is  not  being  driven  from  the  pubhc  square.  The  facts  are 
that  there  are  more  members  of  organized  churches  in  the  United 
States  as  a  percentage  of  the  population  than  anywhere  else  in  the 
world. 

If  one  looks  at  charitable  contributions,  approximately  50  percent 
of  all  contributions  to  charities  go  to  religious  charities.  The  near- 
est one  to  it  is  about  11  or  12  p>ercent,  that  is  education.  To  say 
that  religion  has  been  driven  ftx>m  the  public  square  is  simply  not 
accurate. 

What  people  are  talking  about  is  they  want  their  religion  to  be 
the  dominant  voice  in  the  public  square.  Now,  equality,  which  Pro- 
fessor Paulsen  stresses.  Professor  McConnell  I  know  will  stress, 
and  I  have  great  respect  for  both  of  them,  equality 

Mr.  Canady.  Mr.  Redlich,  your  10  minutes  has  expired.  If  you 
could  conclude  in  a  moment  or  two. 

Mr.  Redlich.  I  just  want  to  say  that  equality  is  an  important 
element.  But  if  equality  becomes  the  dominant  element  in  inter- 
preting the  constitutional  clauses,  we  are  going  down  the  wrong 
road.  I  suspect  that  in  Houston,  TX,  there  can  be  pictures  in  gov- 
ernment buildings  of  the  faces  and  names  of  the  Houston  Rockets. 
You  can  have  them  of  the  Orlando  team  in  Orlando,  But  I  don't 
want  to  walk  into  a  government  building,  I  don't  want  to  walk  into 
a  government  post  office,  and  see  a  picture  of  the  nativity  scene. 
That  makes  me  feel  as  if  I  don't  belong  there. 

I  am  willing  to  put  up  with  being  an  Orlando  fan  in  Houston,  but 
I  am  not  willing  to  put  up  with  having  a  government  present  some 
endorsement  of  religion.  We  have  balanced  these  things  well. 

My  paper  indicates  in  great  detail  the  things  that  can  be  per- 
mitted in  public  schools.  So  many  of  these  examples  that  you  hear 
about,  some  of  them  are  not  true.  Those  of  them  that  are  true  are 
misinterpretations  of  the  Constitution,  of  the  first  amendment,  of 
the  establishment  clause.  They  can  be  remedied  in  court,  they 
should  be  remedied  in  court. 

No  one  is  stopping  children  from  pra3dng  in  the  schools.  No  one 
is  stopping  people  from  gathering  £U"ound  flagpoles  to  pray  in 
schools.  But  Representative  Watt  was  right,  what  happens  to  chil- 
dren who  are  compelled  to  attend  a  graduation,  and  as  the  price 
of  attending  that  graduation,  they  must  feel  that  as  a  religious 
matter  they  do  not  belong  here?  That  is  not  the  American  way. 

Mr.  Canady.  Thank  you,  Mr.  RedUch. 

[The  prepared  statement  of  Mr.  Redlich  follows:] 
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Prepared  Statement  of  Norman  Redlich,  Attorney,  Wachtell,  Lipton,  Rosen 
&  Katz,  on  Behalf  of  the  American  Jewish  Congress 


Mr.   Chairman  and  members  of  the  Subcommittee: 

Thank  you  very  much  for  affording  me  an  opportunity  to  tes- 
tify before  you  concerning  the  Religion  Clauses  of  the  Fittst 
Amendment . 

I  speak  from  a  variety  of  perspectives.   For  most  of  my  pro- 
fessional career,  I  was  a  Profecoor,  and  later  Dean,  at  the  New 
York  University  Law  School.   I  taught  First  Amendment  law,  in- 
cluding the  keligion  Clauses.   My  contact  with  the  First  Amend- 
ment, however,  is  not  limited  to  my  academic  role.   I  have  served 
as  Corporation  Counsel  of  the  City  of  New  York,  the  chief  legal 
officer  of  New  York  City,  where  I  was  responsible  among  other 
things  for  seeing  to  the  City's  compliance  with  the  Religion 
Clauses.   Finally,  I  have  for  many  years  served  as  co-chair  of  the 
Commission  on  Law  and  Social  Action  of  the  American  Jewish  Con- 
gress, an  organization  with  a  long  and  distinguished  record  of 
leadership  in  the  field  of  the  Religion  Clauses. 

I 

The  contemporary  debate  over  the  Religion  Clauses  is  es- 
sentially over  the  extent  to  which  equality  between  religion  and 
non-religion  should  be  the  touchstone  of  those  clauses.   While  I 
believe  that  this  principle  of  equality  is  an  important  one  in 
Religion  Clause  jurisprudence,  it  is  not  exclusive.   Consider: 
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government  can  fund  public  education.   It  can  place  photographs  of 
the  President  in  a  public  building.   It  can  restrict  consumption 
of  alcohol  by  minors.   Does  it  follow  that  a  principle  of  equality 
requires  it  to  fund  parochial  schools,  display  a  Nativity  scene  in 
every  public  building,  or  prohibit  consumption  of  ritual  wine  by 
minors?   I  submit  that  on  textual,  historical,  and  policy  grounds, 
equality  cannot  and  should  not  be  the  center  of  Religion  Clause 
jurisprudence . 

The  central  policy  of  the  Religion  Clauses  should  be  to  in- 
sure that  (1)  individuals  are  free  to  practice  their  faith  without 
government  playing  any  role  in  religious  decisions  and  without 
unnecessary  governmental  interference;  (2)  the  government  must  not 
itself  become  embroiled  in  religious  affairs,  whether  in  the  form 
of  regulation  or  subsidization;  (3)  the  government  not  use  its 
aiibstantial  resources  to  assist  religious  (or  anti- religious) 
persons  to  spread  their  views,  or  coerce  participation  in  reli- 
gious or  anti -religious  events.   Equality  has  a  role  to  play  in 
observing  these  precepts,  but  it  is  not  an  exclusive  or  central 
role . 

II 

It  is  surely  no  secret  that  there  are  important  differences 
about  the  meaning  and  application  of  the  Religion  Clauses  of  the 
First  Amendment.   Unfortunately,  it  is  something  of   secret  that 
there  is  a  great  deal  of  common  ground  about  application  of   First 
Amendment  principles,  even  in  the  context  ot  the  Establishment 
Clause,  and  even  in  the  contentious  area  of  religion  in  the 
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schools.   To  a  great  extent,  the  public  clamor  for  a  constitu- 
tional amendment  to  reframe  the  Rel igion  Clauses  stems  from  a  lack 
of  public  knowledge  of  these  shared  understandings.   Making  clear 
the  extent  of  agreement  would,  I  believe,  silence  much  of  that 
clamor. 
Some  examples : 

The  Supreme  Court  has  said  that  the  most  fundamental  prin- 
ciple of  the  Establishment  Clause  is  that  the  government  may  not 
discriminate  among  religious  faiths  {Larson   v.  Valente,    456  U.S. 
228  (1982) .   No  academic  scholar  of  the  Religion  Clauses  argues 
that  it  should  be  otherwise.   To  the  best  of  my  knowledge,  no  or- 
ganizational participant  to  the  church-state  debates  argues  oth- 
erwise.^  Yet  in  public  discourse,  one  still  hears  claims  for  of- 
ficial preferences  for  majority  faiths. 

In  April,  a  group  of  34  religious,  civil  liberties  and  edu- 
cational groups  issued  a  Joint  Statement  of  Current  Law  on  Reli- 
gion in  the  Public  Schools.    This  group,  which  was  convened  by 
the  American  Jewish  Congress,  and  included  groups  as  diverse  as 
the  National  Association  of  Evangelicals  and  the  ACLU,  Americans 


1    Unfortunately  however,  a  draft  version  of  the  constitutional 
amendment  circulated  by  the  Coalition  for  Traditional  Values  would 
allow  local  officials  to  observe  any  traditional  religious  prac- 
tice.   Religious  traditions  in  some  parts  of  the  country  are  re- 
markably parochial  and  exclusive.    Whether  simply  as  a  result  of 
poor  drafting  or  otherwise,  this  language  would  allow  for  unham- 
pered religious  favoritism  by  local  officials.    If  adopted,  it 
would  reverse  the  policy  which  has  been  at  the  core  of  this 
nation's  200  year  old  ordering  of  relationships  between  religion 
and  government,  one  that  has  lead  to  a  religiously  diverse  and 
religiously  vigorous  society,  in  fact,  one  more  vigorous  than  as 
anywhere  in  tlie  western  world.   Unfortunately,  some  of  the  pro- 
posed amendments  or  statutes  already  introduced  suffer  from  the 
same  defect.    See  e.g. .  H.J.   Res.   67;  S.J.   Res.   6;  H.J.   Res. 
10;  H.J.   Res.  16. 
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United  for  the  Separation  of  Church  and  State  and  the  Christian 
Legal  Society.   Much  of  the  debate  over  school  prayer  is  fueled  by 
the  belief  that,  as  J.   Brent  Walker  of  the  Baptist  Joint  Commit- 
tee put  it  at  the  preas  conference  announcing  release  of  the  Joint 
Statement,   "God  has  been  expelled  from  the  classroom."   That,  as 
Mr.  Walker  hastened  to  explain,  is  not  true,  although  too  many 
people  who  should  know  better  keep  telling  the  public  otherwise. 
The  Supreme  Court  has  never  so  held.   The  Joint  Statement  care- 
fully details  the  waye  in  which  student  religious  beliefs  may  be 
expressed  in  school : 

"Students  may  pray  on  their  own,  and  they  may  discuss  reli- 
gious issues  with  their  peers  provided  they  are  not  disrup- 
tive.  They  may  possess  religious  books  and  read  them  when 
not  otherwise  engaged  in  school  activities. 
"Schools  may  teach  sJaout  religion,  including  religious  art 
and  music,  provided  they  do  so  without  teaching  religion  it- 
self. 

'Students  may  express  themselves  on  religious  subjects  in 
homework  assignments,  reports  and  artwork. 

"Religious  remarks --either  pro  or  con- -may  be  made,  subject 
to  the  usual  rules  of  relevance,  in  the  ordinary  course  of 
classroom  discussions.   Teachers  may  not  ridicule,  silence  or 
endorse  student  religious  views. 

"Students  may  distribute  religious  literature  to  their  peers, 
subject  to  content  neutral  time,  place  or  manner  restric- 
tions. 
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"The  so-called  see-you-at-the-pole  event  is  constitutionally 

protected,  but  teachers  may  not  participate  in  an  official 
/  ^N^apacity. 

"Secondary  school  students  may  meet  before  and  after  school 

on  religious  or  other  topics  under  the  Equal  Access  Act. 

As  the  St.  Louis  Post  Dispatch  said,  "[the]  Guidelines  .  .  . 
show  how  religion  can  be  included  in  the  daily  lives  of  students 
without  breaching  the  historical  separation  between  church  and 
state. " 

That  Joint  Statement  is,  T  think,  an  impressive  demonstration 
that  religious  students  need  not  check  their  beliefs  at  >the 
school-house  door.   It  demonstrates  as  well  that  it  is  possible  to 
maintain  the  barriers  between  state  endorsement  of  religion  in  the 
public  school  context- -as  the  courts  have --and  respect  for  the 
rights  of  individuals  to  express  their  religiovis  views 
settled  only  after  extensive  litigation.   It  is  sometimes  said 
that  there  is  something  vrrong  with  the  prevailing  constitutional 
standard- -Lemon  v.  KuTt2imm,A03   U.S.    S02  (1971) --if  school  of- 
ficials believe  that  it  requires  them  to  confiscate  Bibles  or  or- 
der students  to  stop  praying  or  if  it  takes  years  to  estabi ish  the 
principle  that  students  can  distribute  religious  literature  on  the 
same  basis  which  they  can  distribute  underground  newspapers  or 
that  non-curricular  student  religious  clubs  can  meet  on  the  same 
basis  as  other  student  clubs. 

Several  things  must  be  said  in  response  to  these  charges . 
First,  it  is  not  the  case  that  school  officials  err  only  in  the 
direction  of  over- zealously  excluding  religion.   It  is  no  less 
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reprehensible  that  over  3  0  years  after  the  Supreme  Court  held  that 
school  officials  may  not  conduct  officially  sponsored  prayer,  it 
is  still  necessary  to  litigate  such  cases.   The  fact  is  that  there 
are  many  clearly  settled  legal  principles  that  are  too  often 
breached  in  this  area  as  well  as  many  others.   It  does  not  follow 
that  a  constitutional  amendment  is  the  solution  to  these  problems. 
The  problem  here,  as  elsewhere,  is  not  that  doctrine  is  in  confu- 
sion or  even  that  new  remedial  mechanisms  are  necessary.   It  is 
that  government  officials  are  ignorant  or  dismissive  of  the  law. 

Law  professors  can  find  inconsistencies  and  conflicts  in  Su- 
preme Court  decisions  about  public  school  religion.   But  from  the 
point  of  view  of  .eichool  administrators,  the  constitutional  rules 
are  not  that  hard  to  determine.   Either  out  of  ignorance,  or, 
sometimes,  political  expedience,  school  officials  too  often  cal- 
culate that  it  is  better  to  take  the  popular  course  than  the  le- 
gally correct  one.   The  police,  the  welfare  authorities  and  even 
the  courts  are  no  different. 

To  the  extent  that  school  officials  confiscate  Bibles  or  ban 
grace  before  meals  in  school  cafeterias  the  publication  and  dis- 
tribution of  the  Joint  Statement  should  go  far  to  preventing  their 
recurrence.   If  not,  the  federal  courts  offer  ready  redress,  in- 
cluding attorneys  fees.   There  is  no  need  for  a  constitutional 
amendment  to  address  these  occurrences.   They  breach  exioting  law. 

Finally,  church-state  cases  are  often  litigated  because  the 
question  is  iioL  Lhe  general  rule  of  law- -which  is  often  simple 
enough- -but  factual.   It  is,  for  example,  by  now  understood  that 
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private  religious  activity  in  public  settings  is  permissible,  and 
that  government  support  for  religious  activity  is  not .   What  is 
not  often  clear  is  on  which  side  of  the  line  a  particular  practice 
falls.   Since  it  seems  generally  agreed  that  government  ought  not 
to  itself  conduct  religious  activity  (none  of  the  amendments  so 
far  introduced  call  for  this  to  happen) ,  the  question  is  often 
whether  a  particular  degree  of  government  involvement  constitutes 
governmental  support  for  religion. 

This  was  the  case  with  the  problem  of  equal  access  for  extra- 
curricular religious  clubs.   Because  these  clubs  took  place  in 
conjunction  with  school,  questions  arose  about  whether  the  school 
was  sufficiently  involved  to  be  charged  with  the  "religious  activ- 
ity.  In  retrospect  that  question  appears  easy.   It  was  not  so  at 
the  time.   In  the  first  place,  there  was  the  question  of  indirect 
financial  subsidies.   Some  cases  involved  relatively  small  finan- 
cial subsidies,  such  as  the  use  of  empty  classrooms.   Others  in- 
volved more  substantial  costs,  including  teacher  supervision  of 
student  religious  clubs. 

But  the  costs  which  confronted  the  schools  were  not  only  fi- 
nancial.  Opponents  of  equal  access  for  religious  clubs  raised 
legitimate  questions  about  whether  particular  activities  presented 
either  the  reality  or  risk  of  improper  government  endorsement  of 
religion.   Would  outsiders  be  given  access  to  schools  where  stu- 
dent attendance  was  compelled,  to  use  as  mission  grounds?   Some 
church  groups  openly  sought  to  exploit  the  fact  of  compulsory  at- 
tendance laws  for  their  religious  ends,  a  technique  condemned  in 
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McCollum   V.  Bd.of  Educ.    333  U.S.  203  (1947) .   Would  teacher  su- 
pervisors not  only  police  behavior  of  religious  clubs,  but  serve 
as  club  ministers,  urging  students  to  follow  a  particular  set  of 
religiouG  beliefs  and  behaviors?   That  waa  not  a  hypothetical 
question.   In  many  communities  teachers  in  fact  traded  in  their 
official  positions  to  encourage  students  to  participate  in  reli- 
gious activities. 

Some  early  equal  access  proposals  focused  only  on  reli- 
gious speech,  protecting  only  it  but  not  their  secular  counter- 
parts, giving  rise  to  the  legitimate  and  under standadsle  perception 
that  the  schools  were  not  merely  permitting  students  to  speak  as 
they  choose,  but  actively  encouraging  religious  behavior. 

It  was  in  this  context  that  I  testified  in  opposition  to  an 
early  version  of  the  Equal  Access  Act  in  1984 .   As  a  result  of  the 
challenges  posed  by  the  pre-Act  cases,  and  as  a  result  of  the  op- 
position to  the  early  legislative  proposals,  the  Act  emerged  with 
safeguards  which  ameliorated  many  of  the  concerns  expressed  by 
opponents  of  the  Act.   Thus,  for  example,  as  enacted,  the  Act  is 
limited  to  secondary  school  students.   It  prohibits  outsiders  from 
regularly  controlling  or  attending  meetings  of  equal  access  clubs. 
Teachers  and  other  school  personnel  are  prohibited  from  doing  more 
than  attending  to  keep  order.   Tt  allows  school  officials  to  pro- 
tect other  children  from  the  activities  of  clubs.   Funding  beyond 
the  use  of  the  room  are  not  permitted.   The  Supreme  Court,  in  up- 
holding the  constitutionality  of  the  Act,  has  given  these  re- 
strictions real  teeth. 
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In  ahort  Lemon   v.  Kurczman   wasn't  the  problem,-  the  problem 
was  that  early  versions  of  equal  access  were  one-sided,  and  did 
not  give  sufficient  attention  to  all  of  the  constitutional  prin- 
ciples involved,  including  that  of  government's  non- involvement 
with  religion. 

The  upshot  of  this  process  of  constitutional  give-and-take 
was  a  statute  which  both  aides  can  live  with.   It  is  my  impression 
that  hundreds,  perhaps  thousands,  of  clubs  have  been  formed,  but 
the  excesses  which  we  feared   and  which  were  far  more  likely  under 
early  Equal  Access  proposals- -have  not  come  to  pass.   There  remain 
questions  of  statutory  interpretation  under  the  Act- -is  lunch  non- 
instructional  time,  may  a  cliib  be  required  to  accept  members  of 
different  faiths  as  of f icers--but  these  do  not  take  away  from  the 
central  success  of  the  Act  of  balancing  all  of  the  principles 
which  I  laid  out  at  the  outset.   The  Act  allows  private  religious 
expression,  and  ensures  against  state  support  for  religious  ac- 
tivity. 

The  process  of  sorting  out  these  competing  concerns  slowly 
produced  a  sound  balance,  one  that  would  not  have  emerged  had  ad- 
vocates of  equal  access  simply  sought  constitutional  protection 
for  their  speech . 

I  could  trace  a  similar  development  with  regard  to  another 
controversial  area  of  school  law,  the  distribution  of  religious 
literature  by  students  to  their  peers.  Again,  these  issues  did  not 
emerge  out  of  nowhere.   For  many  years,   many  school  districts 
granted  Gideons  International  preferential  access  Lo  distribute 
their  Testaments  to  students,  often  in  the  classroom,  under  the 
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watchful  eye  of  a  teacher  who  encouraged  the  distribution.   Al- 
though the  courts  and  state  attorney  general s  were  unanimous  in 
condemning  these  practices,  starting  with  Tudor  v.  Bd.    of  Educ.  . 
14  N.J. 2d  31,  100  A. 2d  287  (1353),  on  the  ground  that  the  students 
were  not  in  school  voluntarily  and  could  not  be  used  as  a  conve- 
nient audience  for  colporteurs,  school  officials  nevertheless 
persisted  in  permitting  the  practice. 

Thus,  when  students  started  to  distribute  religious  litera- 
ture these  Gideon  precedents  seemed  apt .   Those  of  ua  who  believe 
that  the  school  should  not  facilitate  the  proselytization  of  our 
children  understandably  feared  that  the  student  leafletters  were 
nothing  more  than  an  end  run  around  the  Tudor   decision.  Moreover, 
there  was  often  reason  to  think  that  the  students  were  often  mere 
conduits  for  outside  mission  groups. 

But  it  was  also  the  case  that  Tinker  v.    Des  Moines   I.S.D., 
303  U.S.  503  (1968)  had  granted  students  substantial  First  Amend- 
ment rights.   Subsequent  lower  court  cases  had  upheld  the  rights 
of  students  to  distribute  underground  newspapers,  typically  over 
the  objection  of  school  administrators.   Why  should  not  this  line 
of  cases  control  the  distribution  of  religious  literature?   These 
two  lines  of  cases,  each  with  its  own  roots,  appeared  to  be  in 
conflict . 

A  handful  of  lawsuits  resulted,  none  of  which  ever  reached 
the  Supreme  Court.  '^y^i.ca.WY   these  were  not  brought  by  groups 
like  AJCongress,  ACLD  or  People  for  the  American  Way.   (AJCongress 
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has  never  taken  the  position  that  student  distribution  of  reli- 
gious literature  was  unconstitutional.)   They  were,  rather,  in- 
stigated by  school  boards  more  interested  in  preserving  for  them- 
selves maximum  authority  over  student  speech  thaui  preserving  the 
separation  of  church  and  state.   These  School  Boards  received  en- 
couragement from  decisions  of  a  conservative  majority  on  the  Su- 
preme Court,  which  in  cases  such  as  Fraaer  v.    Bethel    School   Dis- 
trict.   489  U.S.  675  (1986)  and  Hazelwood  School      District   v.    Ku- 
hlmeier,     484  U.S.  260  (1988),  both  of  which  appeared  to  cut  back 
on  the  scope  of  student  religious  speech  protected  by  Tinker. 

What  emerged  from  those  cases  was  a  relatively  clear  rule . 
Students  could  distribute  religious  literature,  but  schools  were 
entitled  to  maintain  content -neutral  time,  place  and  manner  re- 
strictions on  the  distribution,  such  as  requiring  distribution 
from  a  fixed  location.   Such  restrictions  avoided  the  danger  of 
excessive  zeal  in  forcing  literature  on  unwilling  fellow  students, 
something  that  occurred  in  at  least  one  of  the  early  cases.   This 
result  is,  it  seems  to  me,  a  proper  one,  juid  one  that  appears  to 
have  achieved  widespread  acceptance.  It  is  certainly  a  result  that 
was  achieved  under  the  current  Lemon   test  without  any  great  dif- 
ficulty.  Again,  the  result  of  the  give-and-take  of  constitutional 
"common  law"  litigation  has  been  the  emergence  of  a  sound  rule. 2 


2     Some  schools  have  begun  to  experiment  with  a  communiLy  lit- 
erature distribution  policy.   Under  these  policies,  a  room  is  set 
up  where  any  group  may  display  its  literature  which  is  available 
to  students  on  their  way  out  of  school.  (Some  communities  allow 
only  passive  distribution,  not  in-person  solicitations.)   If,  in 
fact,  anyone  can  distribute  literature,  there  is  probably  no  Es- 
tablishment Clause  problem  if  religious  groups  take  advantage  of 
these  policies.   The  hard  question  is  whether  schools  will  in  fact 
be  willing  to  allow  these  rooms  to  continue  to  operate  when  truly 
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The  same  process  took  place  in  the  holiday  religious  display 
case.   The  decade-long  litigation  over  the  issue,  too,  has  pro- 
duced clear  rules,  and,  in  my  judgment,  social  understanding  of 
the  resulting  rule.   The  first  cases  involved  officially  sponsored 
displays.   The  Court,  after  some  wavering,  settled  on  a  rule  that 
says  such  displays  are  permissible  only  if  the  display  is  not 
wholly  religious.   This,  too,  has  proven  to  be  a  sound  and  valu- 
able rule. 

Critics  of  the  Court  delight  in  mocking  this  result,  which 
they  derisively  label  the  "two  reindeer  rule."   But  what  is  wrong 
in  this  society,  with  its  kaleidoscope  of  religions,  with  gov- 
ernment refraining  from  the  unvarnished  celebration  of  a  religious 
event  as  a  religious  event?  What  message  does  a  Moslem  postal  pa- 
tron get  when  her  post  office  is  decorated  at  Christmas  only  with 
a.   creche,  depicting  the  miraculous  birth  of  Jesus? 

This  constitutes  no  heckler's  veto.  Religious  displays  can 
be  displayed  in  many  visible  places,  including  offices,  stores  and 
of  course,  houses  of  worship  and  private  residences.  It  is  not 
to  silence  or  marginalize  religion  that  we  ask  government  to  stand 
apart  from  it.  On  the  contrary,  it  is  precisely  because  we  rec- 
ognize the  power  of  religion  and  the  power  of  government  that  we 
insist  that  government  stand  aside. 

The  decision  in  the  cases  involving  government  sponsorship  of 
religious  displays  {Lynch   and  Allegheny  County)    gave  birth  to  a 


controversial  groups  seek  to  distribute  literature  in  them. 
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second  group  of  cases  involving  temporary  displays  of  holiday  re- 
ligious symbols  on  publ Ic  land  at  the  initiative  of  private  par- 
ties.  This  plunged  the  courts  into  the  thicket  of  public  forum 
law,  one  of  the  murkier  areas  of  constitutional  law.   More 
broadly,  the  question  was  whether  the  presence  of  a  religious 
symbol  on  public  land  was  popularly  understood  as  a  suggesting 
government  support  or  endorsement  of  that  symbol  and  the  religious 
message  for  which  it  stood.   Again,  it  is  worth  noting  that  the 
question  is  a  quasi -factual  one --how  the  presence  of  a  particular 
symbol  understood- -not  a  theoretical,  legal  one.  some  presumption 
that  government  must  silence  religion. 

Except  for  the  narrow  category  of  seat -of -government  reli- 
gious displays,  the  courts  have  all-but-unauiimouely  concluded  that 
such  displays  are  not  only  not  forbidden  by  the  Establishment 
Clause,  but  are  constitutionally  protected  by  the  Free  Speech 
Clause.   (The  narrow,  reserved  issue  of  religious  displays  at  the 
seat  of  governmental --which  again  presents  a  sort  of  constitu- 
tional fact  question- -is  presently  before  the  Supreme  Court  in 
Pinette  v.  Capitol    Square  Review  Board.)      The  point,  again,  is 
that  the  courts  have  come  to  sensible  conclusions  without  a  con- 
stitutional amendment. 

\   Not  every  issue  has  been  settled.   Some  will  require  the  in- 
tervention of  the  Supreme  Court.   I  have  in  mind  specifically  the 
dispute  over  student -initiated  prayers  at  graduation  ceremonies. 
The  Fifth  Circuit  has,  with  some  limitations,  held  that  such  ac- 
tivities are  constitutional  on  the  ground  that  the  speech  is 
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purely  private  and  thus  not  subject  to  the  Establiahment  Clause- 
hasp.d  rule  of  Lee   v.    Weisman   banning  official  graduation  prayers. 
The  Ninth  Circuit  reached  an  opposite  result,  concluding  that  the 
prayers  in  the  context  of  a  tightly  choreographed  graduation  cer- 
emony, are  necessarily  the  product  of  governmental  action.   (A 
petition  for  certiorari    is  still  pending  in  this  case.   Two  other 
cases  are  pending  in  the  Third  and  Eleventh  Circuits.)   My  own 
view  is  that  the  Ninth  Circuit  has  it  right.   While  1  agree  with 
the  court's  reasoning,  I  think  there  is  a  more  fundamental  flaw 
with  student-initiated  prayer  than  the  fact  that  the  student's 
speech  is  fairly  treated  as  the  government's  own. 

The  claim  for  student -initiated  prayer  is  that  a  denial  of 
that  privilege  is  a  denial  of  free  speech  to  exclude  a  particular 
type  of  speech.   But  the  right  to  freedom  of  speech  never  includes 
the  right  to  force  speech  on  others  with  the  assistance  of  gov- 
ernment.   As  the  Supreme  Court  has  said,  the  freedom  of  religion 
(or  speech)  does  not.  encompass  the  right  to  use  the  government  "as 
a  sword"  with  which  to  force  one's  views  on  others.   (These  argu- 
ments are  set  out  in  detail  in  the  amicus   brief  of  the  American 
Jewish  Congress  in  a  pending  case,  Ingebretsen   v.    Moore    (5th  Cir. 
1995).)   But  the  legislative  proposals  I  have  eo  far  seen  mostly 
ignorp  the  claims  of  the  unwilling  listener. 

The  dispute  over  student -initiated  prayer  illustrates  how 
complex  these  cases  are.   Courts  are  faced  with  a  conflict  between 
competing  claims  of  religious  liberty- -the  freedom  of  some  stu- 
dents to  express  themselves  religiously  against  the  claim  of  oth- 
ers not  to  be  subjected  to  unwanted  religious  exercises.   No  one 
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principle  can  resolve  these  cases  once  and  for  all .   Any  attempt 
to  deal  with  them  by  the  blunt  instrument  of  a  constitutional 
amendment  designed  primarily  to  protect  religious  speech  will 
necessarily  run  roughshod  over  the  rights  of  one  or  the  other 
side.   Those  others  will  typically  be  religious  minorities.   That 
is  not  a  category  Chat  includes  just  a  few,  small,  marginal  reli- 
gions.  In  this  fractious  rroiintry,  almost  every  group  will  be  a 
minority  someplace,  unwillingly  subject  to  someone  else's  reli- 
gious expression. 

Ill 

The  Supreme  Court's  seated  test  for  detecting  Establishment 
Clause  violations  is  primarily  that  of  Lf^mnn   v.    Kurtzman.    4  03  U.S. 
601  (1971)  in  which  the  Court  laid  down  a  three  part  test  consti- 
tuted for  establishment  class  violations- -that  a  practice  have  a 
secular  purpose,  primary  secular  effect  and  cause  no  undue  en- 
tanglement with  religion.   In  its  original  incarnation,  the  tri- 
partite test  was  described  as  nothing  more  than  a  helpful  sign- 
post.  Moreover,  the  test  has  not  been  frozen  in  its  original 
form.   It   has  undergone  several  modifications  since  it  was  first 
laid  down.   And  the  Court  has  never  regarded  itself  as  confined  to 
the  Lemon   criteria,  as  Justice  O'Connor  noted  last  year  in  Klryas 
Joel    V.    Grumet  (1994) . 

The  Lemon   test  did  not  emerge  full-blown  form  the  head  of 
Zeua.   It  was,  as  Chief  Justice  Burger  himself  demonstrated  at 
length  in  Lemon,    a  distillation  of  25  years  of  decision-ma)cing 
cases .   (The  point  was  made  at  length  by  Professor  Douglas  Laycock 
in  an  amicus   brief  he  filed  on  behalf  of  AJCongress,  et  al .    in  X.ee 
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V.  WeiBiuBn.)      The  criticism  of  Lemon   is  thus  mostly  a  surrogate 
for  an  attack  on  all  the  Court  has  done  in  50  years.  In  that  time 
span,  the  Court  dismantled  a  de  facto   Protestant  establishment. 
Are  we  to  take  the  current  assault  on  Lemon   and  all  it  stands  £01 
by  the  Christian  Coalition  and  its  allies  as  a  last  ditch  effort 
to  recreate  that  establishment? 

It  is  worth  nor.ing  as  well  that  the  criticism  of  Lemon   has 
gone  through  a  variety  of  forms.   For  years,  it  was  fashionable  to 
assert  that  the  Court  had  wrongly  understood  the  Establishment 
Clause  to  bar  non-preferential  aid  to  religion.   When  that  thesis 
was  conclusively  shown  to  be  without  historical  foundation,  crit- 
ics shopped  around  for  a  different  theory.   A  coercion  test  was 
one  suggestion,  but  most  of  those  who  advocated  it  were  critical 
when  the  Court  applied  it  to  invalidate  graduation  prayers.   One 
suspects  that  the  critics  are  less  concerned  with  doctrine  than 
with  the  fact  that  the  Court  takes  the  Establishment  Clause  seri- 
ously. 

Another  common  criticism  of  Lemon   and  its  progeny  is  that 
they  it  produces  inconsistent  results.   Critics  delight  in  point- 
ing out  that  the  Court  permits  the  government  to  lend  geography 
textbooks  but  not  globes  to  parochial  schools.   I  may  be  excused 
for  doubting  that  the  critics  would  be  any  happier  if  the  Court 
had  been  consistent  and  banned  both. 

Logical  consistency  is  an  important  value  in  judicial 
decision-making.   No  one  wants  constitutional  decisions  to  be  ran- 
dom events,  dependent  solely  on  judicial  whim.   But  critics  of  the 
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Supreme  Court  sometimes  forget  that  the  Court  does  not  operate 
only  on  the  plane  of  logical  consistency.   The  Court,  after  all, 
is  not  in  the  business  of  writing  law  review  articles,  but  decid- 
ing cases,  cases  that  involve  complex,  messy  fact  patteriitJ,  and 
which  are  sometimes  poorly  litigated.   It  has  to  deal  not  only 
with  application  of  a  single  constitutional  clause.   Sometimes  the 
Court  must  balance  several  clauses,  doing  its  best  to  give  them 
each  meaning,  surely  a  practical,  not  a  precise,  science. 

Courts  exercising  the  prerogative  of  judicial  review  must 
also  defer  to  the  will  of  the  legislature  as  far  as  possible, 
which  sometimes  requires  foregoing  judicial  elegance  to  deterence 
to  the  popular  will .   And  the  Court  must  adjudicate  cases  not  only 
on  a  priori  assumptions,  but  with  due  regard  to  the  public  meaning 
of  official  acts,  again  not  a  precise  art.   An  example  from  an- 
other area  of  the  law  will  be  helpful  in  malcing  the  point. 

The  Thirteenth  Amendment,  the  Court  has  suggested,  allows 
Congress  to  bar  all  badges  and  incidents  of  slavery.   What  badges 
and  incidents  of  slavery  arc  depends  not  only  on  history,  but  how 
particular  practices  fit  into  larger  social  matrices,  e.g.,  is 
closing  a  street  leading  from  a  Black  neighborhood  to  a  white  one 
a  badge  of  slavery?   These  judgments  are  not  reducible  to  abstract 
principles.   They  are  inescapably  social  assessments. 

Much  the  same  is  true  of  the  Establishment  Clause.   Whether  a 
particular  governmental  act  advEUices  religion  depends  on  an  as- 
sessment of  its  place  in  the  larger  culture. 
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It  must  also  be  recalled  that  the  Constitution  was  a  prag- 
matic political  dociiinent .   The  Pounders  were  students  of  the 
theory  of  government,  but  they  were  also  men  of  affairs.   They 
knew  that  some  things  posed  a  greater  danger  to  democratic  repub- 
licanism than  others.   Prospective  laws  can  be  oppressive  in  ex- 
tinguishing legitimate  expectations.   The  Founders  left  that  risk 
to  the  democratic  process.   But  they  thought  that  ex  post  facto 
laws  posed  a  far  greater  risk  of  oppression,  and  that  the  risk  was 
not  tolerable,  so  they  prohibited  them  entirely.   One  can  argue 
that  the  line  between  the  two  is  not  perfectly  logical.   The 
Founders  were  planning  a  government,  not  writing  a  treatise,  so 
they  eschewed  logical  symmetry,  targeting  only  the  worst  evils  for 
constitutional  prohibition. 

The  decision  to  ban  religious  establishment,  but  not  their 
political,  cultural,  scientific  or  social  equivalents,  was  a  de- 
liberate response  to  the  Founder's  differing  assessment  of  the 
relative  risks  of  government  support  for  religious  activity  as 
compared  to  the  ideological  programs  of  other  cultural  institu- 
tions.  That  practical  calculation  pulls  on  the  Court  in  ways  that 
strict  logic  would  not . 

Constitutional  art  judi  cat.i  on  is,  in  sum,   a  complex  process. 
To  criticize  the  Court  because  it  sees  complexities  for  what  they 
are -particularly  ao  the  Court  confronts  not  first  generation 
cases,  but  third  generation  cases-is  no  service  to  the  Constitu- 
tion. 

IV 
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The  central  contemporary  criticism  of  Lemon   ie  not  a  criti- 
cism of  that  case  as  an  exposition  of  the  law.   Rather,  the 
criticism  is  that  by  imposing  special  restrictions  on  religion, 
the  Court  has  marginalized  religion.   The  remedy  is  some  form  of 
guarantee  of  equal  treatment  for  religious  activity.   The  idea  is 
reminiscent  of  the  views  of  Phillip  Kurland,  enunciated  some  30 
years  ago. 

In  one  area  the  Supreme  Court  has  insisted  on  equal  treatment 
of  religion,  and  that  is  in  regard  to  the  free  exercise  of  reli- 
gion.  In  Employment  Division   v.    Smith,     (1990) ,  the  Court  insisted 
that  religious  objections  to  compliance  with  facially  neutral  laws 
deserved  no  more  consideration  than  similar  claims  of  political  or 
ideological  objections.   The  entire  religious  community  objected 
vigorously  to  that  decision.   Congress  stepped  in  and  enacted  the 
Religious  Freedom  Restoration  Act.   That  invocation  of  equality 
ought  to  serve  as  a  warning  of  the  danger  of  treating  the  Religion 
Clauses  as  a  limited  version  of  the  equal  protection  clause. 

In  the  wake  of  the  last  election,  and  the  prominence  of  the 
Christian  Coalition,  its  religious  allies  and  opponents  in  public 
policy  debates,  I  am  hard-pressed  to  understand  the  claim  that 
religion  has  been  marginalized  in  its  access  to  the  political 
sphere.   Religion  is  legally  entitled  to  be  in  the  public  square, 
and  to  make  its  views  known.   The  Court  has  aaid  bo  repeatedly. 

To  be  sure,  religious  ideas,  and  religious  ideas  of  a  par- 
ticular sort,  are  not  equally  popular  or  respected  in  every  seg- 
ment of  this  society.   This  is  not  the  fault  of  the  government. 
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but  the  weakness,  or  perceived  weakness,  of,  or  disagreement  with, 
thnse  ideas.   As  a  matter  of  first  principles,  is  no  more  the  role 
of  government  to  bolster  religious  ideas,  to  ensure  their  ac- 
ceptance, than  it  is  to  hamper  them.   Religious  ideas  should  and 
will  stand  or  fall  on  their  own  merits. 

As  I  said  at  the  outset,  equality  is  one  element  of  holding 
the  balance  true  between  religious  liberty  and  non-establishment. 
Thus,  it  is  properly  settled  that  if  parka  are  made  available  for 
public  gatherings,  religious  groups  must  be  allowed  equal  access. 
I  doubt  that  the  government  could  broadly  exempt  not -for-profits 
from  real  estate  taxation,  but  tax  church  property. 

There  are,  of  course,  hard  cases,  cases  like  Rosenberoer  v. 
Rector,  now  before  the  Supreme  Court.   In  that  case,  a  college  al- 
lowed mandatory  student  activity  fees  to  be  used  to  subsidize 
various  student  publications  but  not  religious  or  political  ones. 
Students  who  wished  to  publish  a  religious  newspaper  challenged 
this  rule  as  hostile  to  religion.   The  University  originally  de- 
fended on  the  ground  that  the  Establishment  Clause  prohibited  it 
from  subsidizing  religious  speech.   The  District  Court  and  the 
Fourth  Circuit  agreed  and  upheld  the  rule.   The  Supreme  Court 
beard  argument  in  the  case  last  fall. 

The  arguments  made  on  behalf  of  Rosenberger  are  of  particular 
interest  because  they  were  drafted  by  Professor  Michael  McConnell, 
who  is  here  this  morning  and  who  is  one  of  the  leading  drafters  of 
a  contemplated  constitutional  amendment  to  enhance  religious 
equality.   He  is  also  one  of  the  most  persistent  critics  of  Lemon. 
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Professor  McConnell  makes  two  sets  of  arguments  in 
Rosenberger' s  behalf.   The  first  simply  argues,  plausibly,  if  not 
persuasively  to  me,  that  existing  precedents  condemn  the  Univer- 
sity of  Virginia's  rule.   Essentially,  the  argument  is  that  the 
discrimination  against  religious  speech  is  unsustainable  without 
the  Establishment  Clause,  and  that  clause  would  not  be  violated  by 
granting  students  activity  fees  to  a  religious  publication.   The 
most  that  can  be  said  if  the  Supreme  Court  rejects  those  argu- 
ments    and  many  observers  think  it  will  not  --  is  that  in  a 
close  and  difficult  case  other  concerns  proved  more  weighty.   Un- 
less we  are  prepared  to  amend  the  Constitution  every  time  the  Su- 
preme Court  hands  down  a  decision  in  a  hard  case  with  which  Con- 
gress disagrees,  this  is  not  the  basis  for  a  sweeping  revision  of 
the  First  Amendment . 

The  second  set  of  arguments  are  more  interesting.   Professor 
McConnell  argues  that  the  Iieraon  test  should  be  discarded,  because, 
by  imposing  special  restraints  on  religion,  it  marginalises  it.   I 
have  already  noted  that  it  is  hard  to  detect  this  marginalization 
in  the  real  world  of  politics  and  people's  lives.   To  'cure'  this 
'problem,'  Professor  McConnell  proposes  to  broadly  adopt  a  rule 
which  says  that  where  government  funds  or  tolerates  a  wide  range 
of  activities  it  may  not  refuse  to  include  religion  in  the  range 
of  beneficiaries. 

Although  he  carefully  lays  down  some  lawyerly  caveats- 
Professor  McConnell  is  a  highly  compeLenL  lawyer-he  does  not 
shrink  from  the  far-ranging  implication  of  this  proposed  doctrine. 
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He  acknowledges  that  adoption  of  his  theory  would  probably  allow 
government  to  fund  parochial  schools.   It  would  also  allow  church 
charities  to  accept  government  funds  and  use  them  in  programs 
which  serve  as  vehicles  for  spreading  the  church's  religious  mes- 
sage, indeed  in  which  acceptance  of  the  message  is  a  condition  for 
participation . 

Such  a  result  would  not  be  mere  correction  of  erroneous  deci- 
sions of  the  Supreme  Court.  It  would  be  wholesale  revision  of  the 
church-State  policies  adopted  by  the  Founders . 

History  demonstrates  that  the  Founders  intended  to  absolutely 
forbid  the  State  from  using  the  mechanism  of  taxation  to  fund  re- 
ligious activity.   That  history  has  been  often  told  by-scholars 
and  I  need  not  retell  it  here.   Sec  Leonard  W.  Levy,  The  Estab- 
lishment  Clause.   1986.   Thomas  Curry,  The  First  Freedoms. 
(1986) .   Thomas  E.  Buckley,  Church   and  5tate  in  Revolutionary 
Virginia    (1977)  . 

Madison  summarized  the  arguments  in  his  Memorial  and  Remon- 
strance.  He  noted  that  it  was  wrong  to  tax  people  to  support  re- 
ligions with  which  they  disagree  because  "it  is  the  duty  of  every 
man  to  render  the  Creator  such  homage,  and  such  only,  as  he  be- 
lieves to  he  acceptable  to  him.'    (Emphasis  added.)   Therefore, 
added  Madison,  it  is  wrong  to  "force  a  citizen  to  contribute  three 
pence  only  for  the  support  of  one  'establishment'  for  that  sets  a 
precedent  which  may  force  him  to  conform  to  any  other  establish- 
ment whatsoever." 


108 


The  Founders,  well  aware  of  the  doleful  European  experience 
with  the  use  of  machinery  of  state  to  finance  religion,  intended 
specifically  to  bar  this  practice.   Professor  McConnell  has  at- 
tempted to  avoid  the  thrust  of  this  historical  analysis  by  arguing 
that  in  the  Revolutionary  era  struggle  the  only  question  was 
whether  government  could  aid  religion  only,  not  wheLhex"  it  could 
fund  religion  as  one  recipient  of  government  largesse  among  many. 
This,  of  course,  is  to  recast  the  Revolutionary  Era  debate  in 
terms  alien  to  it,  and  then  to  speculate  on  the  answer  the 
Founders  would  have  given  to  a  problem  they  did  not  contemplate . 

More  fundamentally,  it  is  a  view  which  simply  ignores  what 
the  Founders  jn  fact  thought  about  the  dangers  of  government  sub- 
sidized religion  without  regard  to  what  else  government  did  or  did 
not  subsidize.   If  we  wish  to  adopt  Professor  McConnell 's  theory, 
a  constitutional  amendment  is  in  fact  necessary,  not  to  correct 
the  errors  of  the  Supreme  Court,  but  to  correct  those  o£  the 
Founding  Fathers.   The  case  for  doing  so,  for  "correcting"  and 
"improving"  the  Bill  of  Rights,  has  not  been  made. 

A  rule  of  equality  would  in  any  event  not  solve  the  problems 
which  confront  the  courts.   An  equality  rule  might  permit  student- 
initiated  graduation  prayer.   What  of  the  interests  of  those  who 
didn't  want  to  hear  such  a  prayer,  whose  religions  may  prohibit 
even  their  presence  during  such  prayer?  Would  a  rule  against  co- 
ercion still  apply?  If  it  does,  an  equality  amendment  would  ac- 
complish little  for  its  proponents  and  unsettle  much.   If  it  does 
not,  it  would  work  a  true  revoluLion  in  the  relationship  between 
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governitienC ,  religion  and  citiziens,  but  not  one  which  providea  a 
net  gain  for  liberty. 

Similarly,  the  principle  of  equality  would  create  new  prob- 
lems in  the  funding  area.   Could  church-schools  receiving  public 
aid  discriminate  in  admission  on  the  basis  of  religion?   Since 
public  schools  cannot  practice  religious  discrimination,  the 
equality  principle  would  not  permit  government  funds  to  be  used  in 
this  way.   But  to  insist  on  an  open  admission  policy  is  to  deny 
the  religious  schools  their  liberty. 

I  could  go  on  in  this  vein,  but  I  think  I  have  said  enoi^h  to 
demonstrate  that  a  constitutional  amendment -provided  it  did  not 
degenerate  Into  a  lengthy  code-is  no  panacea.   It  would  of  neces- 
sity raise  almost  as  many  new  questions  as  it  would  answer  old 
ones.   And  of  course,  it  would  leave  in  doubt  the  status  of  dozens 
of  Supreme  Court  and  hundreds  of  lower  court  cases .   Nothing  on 
the  horizon  remotely  justifies  such  a  wholesale  revision  of  the 
First  Amendment . 

CONCLUSION 

When  the  Supreme  Court  first  held  that  the  Constitution  pro- 
hibited officially  sponsored  school  prayer,  prophets  of  doom  pre- 
dicted that  the  moral  fiber  of  the  Republic  was  in  danger,  that 
the  Court  had  usurped  an  authority  it  did  not  possess,  and  that 
religion  was  being  marginalized.   Today,  almost  no  party  to  the 
debate  on  school  prayer  calls  for  overturning  these  decisions, 
whose  correctness  are  today  taken  for  granted.   It  is  equally  true 
that  those  of  us  who  advocate  church- state  separation  have  been 
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known  on  occasion  to  predict  similai  doomsday  scenarios  when  a 
First  Amendment  issue  is  decided  against  us. 

The  Supreme  Court  can  get  individual  cases  wrong.   Over  time, 
though,  the  Court  has  in  deciding  Religion  Clauses  cases,  struck  a 
by-and-large  sensible  balance  between  protecting  the  religious 
liberty  of  individuals  and  keeping  the  government  out  of  the  re- 
ligion business.   Any  attempt  to  drastically  alter  that  balance 
will  to  result  in  a  distorted  balance  and  a  net  loss  tor  religious 
liberty. 

Thoee  who  seek  a  constiLuLional  amendment  apparently  believe 
that  without  an  enhanced  government  role  in  promoting  religion, 
religion  is  doomed  to  a  decreased  role  in  society.   That  pessimisni 
is  unwarranted.   On  the  contrary,  keeping  government  at  a  distance. 
is  a  vital  safeguard  for  religion's  health.   Without  question,  the 
over-two-hundred-year-old  policy  of  separating  church  and  state  is 
sometimes  a  burden  to  religion.   But  it  is  a  burden  well  worth 
shouldering  for  the  health  of  individual  liberty,  our  diverse  so- 
ciety and  above  all,  religion  itself. 
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Hon.  Charles  T.  Canady 
United  States  Representative 
Chair,  Subcommittee  on  the 

Constitution 
Committee  on  the  Judiciary 
1222  Longworth  Building 
Washington,  DC   20515 

Dear  Representative  Canady: 

During  my  testimony  before  your  subcommittee  on  June 
8,  1995,  you  requested  my  views  on  the  case  of  Fordham  Univer- 
sity V.    Brown,    856  F.Supp  684  (D.D.C.  1994) ,  which  involved  the 
broadcast  of  Catholic  Mass  each  Sunday  morning  on  the  public 
radio  station  operated  by  Fordham  University. 

In  my  reply,  I  indicated  that,  although  I  regarded 
the  case  as  presenting  a  "close"  issue,  on  balance  I  believed 
that  the  District  Court  decision  was  correct.   I  have  since 
reviewed  the  case  more  carefully,  and  reached  the  conclusion 
that  the  Department  of  Commerce  and  the  District  Court  reached 
the  wrong  result . 

As  I  tried  to  make  clear  during  my  testimony,  the 
First  Amendment  protects  a  very  broad  area  of  religious  speech, 
including  religious  speech  in  public  forums.   I  also  expressed 
the  view,  which  I  believe  is  held  by  a  majority  of  the  Supreme 
Court,  that  there  are  circumstances  when  such  speech  takes  on 
the  cloak  of  government  endorsement  of  religion.   As  examples, 
I  suggested  that  a  "fan  club"  could  be  given  permission  to  hang 
pictures  of  the  championship  basketball  team  in  a  City  Hall, 
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but  could  not  give  permission  to  a  religious  group  to  display  a 
nativity  scene,  or  other  religious  symbols,  in  the  same  place. 
It  is  not  my  purpose  here  to  restate  my  position,  but  only  to 
point  out  that  these  cases  are  very  fact -specific,  that  admin- 
istrators do  not  always  reach  the  right  result,  and  that  courts 
have  to  strike  the  balance  between  the  right  of  free  speech  and 
concerns  with  regard  to  government  endorsement  of  religion. 
Upon  reflection,  I  believe  that  the  Department  of  Commerce,  and 
the  District  Court,  struck  the  wrong  balance  in  Fordham  Uni- 
versity V.    Brown. 

I  respectfully  request  that  this  letter  be  made  part 
of  the  record  of  my  testimony  before  your  subcommittee. 

Sincerely, 


^  A^^ 


Norman  Redlich 
NR:mg 
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Mr.  Canady.  Professor  McConnell. 

STATEMENT  OF  MICHAEL  W.  McCONNELL,  WILLIAM  B. 
GRAHAM  PROFESSOR  OF  LAW,  UNIVERSITY  OF  CHICAGO 

Mr.  McConnell.  Thank  you  very  much,  Mr.  Chairman. 

Is  my  microphone  on? 

Thank  you,  Mr.  Chairman. 

If  you  wouldn't  mind  a  comment  on  the  proceedings  thus  far,  and 
especially  the  first  panel,  it  seems  to  me  that  there  has  been  a 
great  deal  of  talking  past  one  another.  On  the  one  hand,  this  side 
to  my  right  has  expressed  very  strong  and,  I  think,  absolutely  cor-- 
rect  reservations  about  the  practice  of  classic  school  prayer  as  it 
was  done  in  most  American  classrooms  prior  to  the  school  prayer 
decisions,  and  have,  to  my  mind,  given  some  of  the  best  and  nearly 
irrefutable  arguments  that  we  should  not  return  to  that. 

On  the  other  side,  to  my  left,  I  have  heard  members  talking 
about  the  problem  of  discrimination  against  religion  in  the  public 
sphere.  Now,  I  haven't  heard  anyone  on  this  side  of  the  platform 
defending  a  return  to  school  prayer,  and  I  haven't  heard  anybody 
on  this  side  of  the  platform  defending  discrimination  against  reli- 
gion, and  thus  I  kind  of  wonder  how  much  disagreement  there  ac- 
tually is  on  this  subject. 

I  have  talked  to  a  large  number  of  people  who  have  been  very 
active  in  defending  reUgious  rights  in  this  country  and  organiza- 
tions with  which  I  am  sure  the  Members  are  familiar.  I  don't  speak 
for  any  of  them,  but  let  me  tell  you,  I  do  not  know  of  any  signifi- 
cant groups  that  are  coming  before  this  Congress  and  asking  that 
school  prayer  now  be  allowed  in  the  classrooms  today. 

Notwithstanding  the  fact  that  the  polling  data  show  that  many 
Americans  say  that  they  would  be  in  favor  of  that,  no  significant 
group,  to  my  knowledge,  is  asking  for  that.  And  in  my  judgment, 
it  is  now  almost  a  matter  of  consensus  among  thoughtful  observers 
of  this  subject,  wherever  they  stand  religiously  or  jurisprudentially, 
that  school  prayer  in  the  classroom  is  a  bad  idea. 

Let  us  just  cease  worrying  about  that  and  agree  that  that  is  not 
something  that  this  Congress  ought  to  enact,  whether  it  is  as  a 
statute,  a  constitutional  amendment,  it  does  not  matter.  School 
prayer  should  not  be  returned,  the  school  prayer  decision  should 
not  be  overturned  by  Congress. 

On  the  other  hand,  there  is  a  question  of  discrimination  against 
religious  speech  and  religious  expression  in  the  public  sphere.  I 
haven't  heard  any  disagreement  from  Members  of  Congress  on  this 
side  regarding  that. 

Mr.  Frank,  for  example,  speaks  of  his  support  for  the  Equal  Ac- 
cess Act,  and  what  I  would  suggest  is  that  the  real  ground  of  agree- 
ment or  consensus,  a  way  to  bring  this  country  together,  rather 
than  to  increase  divisiveness  on  these  questions,  is  to  appeal  to 
that  equal  access  principle,  not  just  for  high  school  clubs  before  and 
after  school,  but  as  a  general  principle  for  how  to  organize  the  rela- 
tionship between  citizens,  religious,  secular,  of  all  kinds  of  faiths 
and  beliefs  in  the  public  square. 

A  principle  of  equal  access — that  is  to  say  that  whenever  citizens 
are  given  the  right  to  express  themselves  in  the  public  space  on 
secular  subjects,  that  they  have  an  equal  right  to  express  them- 
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selves  on  religious  subjects  as  well.  That  whenever  groups  or  orga- 
nizations are  given  benefits  or  government  resources,  if  they  are 
carrying  on  secular  activities  that  promote  the  public  good,  that  re- 
ligious groups  and  organizations  be  given  the  same  benefits,  the 
same  access,  on  exactly  equal  terms.  That  is,  equality  for  all. 

Now,  the  questions  here  are  two:  One  is,  is  that  in  fact  a  prin- 
ciple upon  which  a  broad  number  of  Americans  can  agree?  And  I 
submit  that  it  is. 

In  fact,  I  suspect  that  most  Americans  would  consider  that  to  be 
the  common  sense  of  the  matter.  The  same  rules  ought  to  be  ap- 
plied. No  favoritism  for  religion,  certainly  no  favoritism  for  any 
particular  religion,  but  on  the  other  hand,  no  discrimination 
against  religion  either.  Everyone  should  be  on  an  equal  footing. 

Now  the  second  question  is,  whether  that  principle  is  already  in 
effect  today?  That  is  a  somewhat  more  contentious  empirical  ques- 
tion. If  you  will  look  at  my  written  testimony,  however,  I  cite  to 
you  more  than  half  of  the  Federal  courts  of  appeals  in  the  last  sev- 
eral years  explicitly  holding  that  that  is  not  the  principle  of  con- 
stitutional law. 

And  let  me  explain — and  by  the  way,  you  will  note  that  Dean 
Redlich  in  his  testimony,  95  percent  of  which  I  agree  with,  when 
he  gets  down  to  the  point  at  issue,  the  point  at  contention,  which 
is  the  question  of  religious  equality,  he  says  that  is  not  the  proper 
road.  I  hope  that  in  the  questions  you  will  go  back  and  ask  Dean 
Redlich  what  is  wrong  with  the  idea  that  all  citizens  should  be 
treated  equally  without  regard  to  their  religious  character,  motiva- 
tion, or  expression. 

Ask  him  why,  for  example,  the  American  Jewish  Congress  in  two 
cases  before  the  Supreme  Court  this  year  are  arguing  that  religious 
citizens  should  explicitly  not  be  given  free  speech  rights  that  secu- 
lar citizens  are  given,  that  even  though  other  citizens  are  able  to 
erect  symbols  in  public  places,  that  citizens  who  want  to  erect  reli- 
gious symbols  should  not  be  able  to,  that  even  though  students  at 
public  universities  are  able  to  form  newspapers  and  magazines  and 
obtain  student  activities  funds  for  printing  them,  if  their  editorial 
position  is  secular,  if  it  is  in  favor  of — whether  it  is  conservative 
Republican,  liberal  Democrat,  environmentalist,  feminist,  whatever 
you  have,  that  they  get  equal  treatment.  But  if  their  editorial  posi- 
tion is  religious,  according  to  the  lower  courts  and  according  to 
Dean  Redlich's  organization,  they  must  be  cut  off,  that  the  first 
amendment  requires  that  they  be  discriminated  against.  I  would 
like  to  know  how  that  can  possibly  be  justified? 

And  I  would  submit  to  you  that  this  is  a  point  on  which  reason- 
able people  should  be  able  to  agree.  We  should  not  have  school 
prayer,  we  should  not  have  government  support  for  any  one  par- 
ticular religious  position,  we  should  have  a  general  equality. 

Now  that  means  that  religious  citizens  when  they  come  into  the 
public  sphere  should  have  equal  rights  to  display  their  symbols,  to 
make  their  statements,  to  persuade  others. 

Mr.  Frank,  there  is  no  right  in  the  public  sphere  to  be  free  of  ex- 
posure to  the  ideas  of  others.  Religious  citizens  should  not  be  given 
a  superior  right  to  expose  others  to  their  views,  but  they  ought  to 
be  given  an  equal  right. 
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Similarly,  and  let  me  just  give  a  couple  of  concrete  examples.  I 
am  not  in  the  horror  story  business,  I  don't  do  anecdotes,  but  I  do 
read  the  cases,  and  I  am  talking  about  actual  litigated  cases  where 
the  facts  are  established.  Take  the  case  involving  the  public  radio 
station  of  Fordham  University.  It  has  been  around  for  almost  50 
years,  it  has  won  all  kinds  of  awards  as  a  public  radio  station.  Be- 
cause of,  incidentally.  Federal  regulation,  they  have  to — they  have 
to  reconstruct  their  broadcast  facilities. 

It  is  going  to  cost  hundreds  of  thousands  of  dollars.  They  are  en- 
titled to  a  Federal  grant  to  subsidize  the  construction  of  those  fa- 
cilities, and  in  the  competitive  process  within  the  public  radio  sys- 
tem, they  won  the  highest  marks  of  any  radio  station  in  the  State 
of  New  York  to  receive  this  grant. 

They  were  denied  the  grant  because  for  1  hour  every  Sunday 
morning  they  broadcast  the  Mass  from  the  chapel  at  Forcfiiam  Uni- 
versity. Because  they  broadcast  the  Mass,  for  1  hour  on  Sunday 
morning,  they  are  denied  access  to  the  kinds  of  funds  for  which 
every  other  public  radio  station  in  the  country  is  eligible.  They 
were  denied  this  very  recently  by  Secretary  of  Commerce  Brown. 

It  goes  into  the  district  court  and  the  district  court  upheld  this. 
Incredibly,  the  district  court  said  that  this  does  not  inhibit  religion, 
and  they  said  that  this  was  necessary  in  order  to  carry  out  the  Su- 
preme Court's  injunctions  against  violations  of  the  establishment 
clause. 

Mr.  Chairman,  I  think  that  is  wrong,  I  think  most  Americans 
think  that  that  is  wrong.  I  do  not  think  it  can  be  defended.  And 
yet  it  is  built  into  the  fabric  of  our  constitutional  doctrine  today. 

Now,  I  devoutly  hope  that  the  Supreme  Court  is  going  to  solve 
some  of  these  problems.  But  they  have  been  issuing  confused,  con- 
tradictory and,  in  some  cases,  hostile-to-religion  opinions  for  over 
40  years.  And  it  is  time  that  this  Congress  face  up  to  its  constitu- 
tional responsibility  to  stand  up  for  the  rights  of  all  American  citi- 
zens, whether  they  are  religious  or  secular.  Not  superior  rights,  no 
double  standard,  just  equality. 

Thank  you,  Mr.  Chairman. 

Mr.  Canady.  Thank  you.  Professor  McConnell. 

[The  prepared  statement  of  Mr.  McConnell  follows:] 
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Thank  you,  Mr.  Chairman,  for  this  opportunity  to  testify  on 
the  state  of  religious  liberty  in  America.  My  naune  is  Michael 
McConnell.  I  am  the  William  B.  Graham  Professor  of  Law  at  the 
University  of  Chicago,  serving  this  year  as  a  Visiting  Professor  at 
the  College  of  Law  of  the  University  of  Utah.  My  field  is 
constitutional  law,  and  my  principal  specialty  within  that  field  is 
the  law  of  church  and  state.  I  have  written  numerous  articles  on 
the  history  and  interpretation  of  the  Religion  Clauses  of  the  First 
Amendment,  and  teach  courses  on  that  subject.  In  addition,  I  have 
represented  persons  of  a  wide  variety  of  faiths,  including 
Jehovah's  Witnesses,  conservative  Christians,  Hare  Krishnas, 
Christian  Scientists,  Roman  Catholics,  and  even  a  New  Age  religion, 
Eckankar,  whose  constitutional  rights  have  been  endangered  by 
current  interpretations  of  law.  I  have  written  briefs  and/or  argued 
over  a  dozen  cases  in  the  Supreme  Court  on  First  Amendment  religion 
issues,  including  the  pending  case,  Rosenberger  v.  Rector  and 
Visitors  of  the  University  of  Virginia.  I  have  represented 
religious  students  at  both  the  high  school  and  the  college  level 
whose  free  speech  rights  have  been  infringed  on  the  basis  of  their 
religious  orientation.  I  have  written  amicus  curiae  briefs  for 
organizations  across  the  religious  and  jurisprudential  spectrum, 
from  the  National  Association  of  Evangelicals  to  People  for  the 
American  Way.  I  speak  here  as  representative  of  no  group,  but 
solely  in  my  capacity  as  scholar  and  citizen. 

Causes  of  the  Present  Discontent 

By  any  realist  standard  of  comparison,  religious  liberty  in 
the  United  States  is  in  excellent  shape.  There  is  no  official  state 
religion,  Americans  are  free  to  practice  their  faith,  for  the  most 
part,  without  fear  or  hindrance,  with  a  diversity  and  freedom  that 
does  not  exist  anywhere  else  in  the  world. 

But  for  many  Americans,  especially  those  in  public  schools  and 
other  parts  of  the  government -controlled  sector,  religious  liberty 
is  not  all  it  should  be,  or  all  that  our  Constitution  promises.  All 
too  often,  religious  Americans,  young  and  old,  are  finding  that 
their  viewpoints  and  speech  are  curtailed  because  of  its  religious 
character.  In  the  past  few  decades,  there  has  been  an  extraordinary 
secularization  of  American  public  life,  especially  in  the  schools. 
Religious  and  traditionalist  parents  are  finding  that  their 
viewpoints  and  concerns  are  ruled  out-of-order,  while  at  the  same 
time  the  schools  can  be  used  to  promote  ideas  and  values  that  are 
sometimes  offensive  and  hostile  to  their  own. 

Tolerance  and  diversity,  it  often  seems,  are  one-way  streets. 
There  is  scrupulous  concern  lest  any  child  (and  increasingly,  any 
adult)  be  exposed  to  unwanted  religious  influence,  but  little  or  no 
concern  for  the  religious  or  traditionalist  child  (or  adult)  who 
objects  to  the  far-more-prevalent  proselytizing  that  is  carried  on 
under  the  banner  of  various  progressive  causes.  To  object  to  foul 
language,  relativistic  values  education,  or  inappropriate  sex 
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education  is  to  risk  being  bremded  as  a  censor.  To  object  to  a 
moment  of  silence  at  the  beginning  of  the  classroom  day,  or  to  the 
singing  of  the  Hallelujah  Chorus,  makes  one  a  champion  of  civil 
liberty.  Students  who  circulate  scurrilous  underground  newspapers 
or  who  interrupt  the  school  day  with  political  causes  receive  the 
full  protection  of  the  First  Amendment;  but  students  who  circulate 
Bible  verses  or  try  to  meet  with  their  friends  for  prayer  or  Bible 
study  are  often  silenced.  In  reported  cases  in  state  and  federal 
court  (outlined  below) ,  valedictory  speeches  have  been  censored, 
student  research  topics  have  been  selectively  curtailed, 
distribution  of  leaflets  has  been  limited  on  the  basis  of  religious 
content,  and  public  en^loyees  have  been  forced  to  hide  their 
Bibles.  All  too  often,  the  freedom  of  religion  protected  by  the 
First  Amendment  has  been  twisted  into  a  one-sided  freedom  from 
religion. 

If  the  polls  are  correct,  many  Americans  attribute  the 
enforced  secularization  of  public  life  to  the  Supreme  Court's 
School  Prayer  decisions,  emd  see  adoption  of  a  School  Prayer 
Amendment  as  the  solution.  For  reasons  I  will  outline  below,  I 
think  that  diagnosis  is  incorrect  and  disagree  with  that  proposed 
remedy.  But  there  is  no  question  in  my  mind  that  the  discontent 
with  the  status  quo  reflected  in  support  for  school  prayer  has  a 
real  and  legitimate  cause,  and  that  constitutional  doctrine  has 
played  a  part  in  it. 

In  the  decades  preceding  World  War  II,  the  dominant  Protestant 
majority  in  this  country  not  infrequently  ran  roughshod  over  the 
rights  of  others:  Catholics,  Jews,  and  other  non- Christians  alike. 
Public  schools  were  the  vehicle  for  transmission  of  majority 
values,  which  were  heavily  imbued  with  a  Protestant  orientation. 
Aid  to  non-public  schools  was  opposed  because  such  schools  were 
generally  Roman  Catholic.  Prayer,  Bible  reading,  and  the 
celebration  of  holidays  was  often  conducted  without  regard  to  the 
coercive  impact  on  children  of  other  faiths.  Much  of  the  Religion 
Clause  jurisprudence  of  the  past  40  years  has  been  a  response  to 
this.  And  properly  so.  I  cemnot  read  accounts  by  those  who  grew  up 
in  the  era  of  Protestamt  hegemony  without  a  keen  appreciation  for 
the  injustice  and  casual  cruelty  of  the  system. 

But  --  largely  under  the  prodding  of  courts  with  little 
understanding  or  appreciation  for  the  place  of  religion  in  the 
lives  of  ordinary  Americans  --  we  adopted  the  wrong  solution  to 
this  very  real  problem.  We  should  have  opened  up  the  government 
sector  to  a  wider  range  of  voices,  promoted  diversity  and  choice  in 
education,  sought  pluralistic  approaches  to  public  activities  with 
a  cultural  and  religious  aspect,  amd  reduced  the  ability  of  those 
with  power  over  public  institutions  to  monopolize  channels  of 
education  and  influence.  Instead,  we  preserved  the  structures  by 
which  Protestant  Christiouis  had  dominated  the  public  culture,  and 
only  changed  the  content.  Secular  ideologies  caune  into  a  position 
of  cultural  dominance.  The  toUales  were  turned.  The  winners  and 
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losers  changed  places.  But  the  basic  injustice  --  the  use  of 
government  authority,  over  education  and  elsewhere,  to  favor  and 
promote  the  values  and  ideals  of  one  segment  of  the  community  -  - 
continued  unabated. 

Some  have  responded  with  a  call  to  cultural  warfare:  if  one 
worldview  or  another  is  to  be  in  the  ascendancy,  let  it  be  ours. 
Hence  the  persistent  calls  for  return  to  a  "Christian  America."  I 
think  there  is  a  better  way.  The  solution  is  to  insist,  in  a 
rigorous  and  principled  way,  on  the  rights  of  all  Americans, 
without  regard  to  faith  and  ideology,  to  participate  in  public  life 
on  an  equal  basis.  No  more  double  standard.  When  speech  reflecting 
a  secular  viewpoint  is  permitted,  then  speech  reflecting  a 
religious  viewpoint  should  be  permitted,  on  the  same  basis.  And 
vice  versa.  When  the  government  provides  benefits  to  private 
activities  -  -  be  it  charitcible  endeavor,  health  care,  education,  or 
art  -  -  there  should  be  no  discrimination  or  exclusion  on  the  basis 
of  religious  expression,  character,  or  motivation.  Religious 
citizens  should  not  be  required  to  engage  in  self -censorship  as  a 
precondition  to  participation  in  public  progrcims.  Public  programs 
should  be  open  to  all  who  satisfy  the  objective  purposes  of  the 
program.  This  is  already  the  rule  for  controversial  secular  ideas 
and  viewpoints;  it  should  be  the  rule  for  religious  ideas  and 
viewpoints  as  well. 

The  beginning  of  wisdom  in  this  contentious  area  of  law  is  to 
recognize  that  neutrality  and  secularism  are  not  the  same  thing.  In 
the  marketplace  of  ideas,  secular  viewpoints  and  ideologies  are  in 
competition  with  religious  viewpoints  and  ideologies.  It  is  no  more 
neutral  to  favor  the  secular  over  the  religious  than  it  is  to  favor 
the  religious  over  the  secular.  It  is  time  for  a  reorientation  of 
constitutional  law:  away  from  the  false  neutrality  of  the  secular 
state,  toward  a  genuine  equality  of  rights. 

This  will  require  a  great  deal  of  f orebearance ,  for  toleration 
of  the  expression  of  others  does  not  come  easily.  But  toleration 
must  be  even-handed.  I  cun  hard  pressed  to  understand  why 
traditionalist  citizens  should  be  expected  to  tolerate  the  use  of 
their  taix  dollars  for  lewd  and  sacrireligious  art,  while  others  go 
to  court  to  bem  nativity  scenes  from  public  property  at  Christmas. 
The  proper  task  of  the  Estcdslishment  Clause  of  the  First  Amendment 
is  to  ensure  that  no  religion  is  given  a  privileged  status  in 
American  public  life  --  indeed,  that  religion  in  general  is  not 
given  a  privileged  status.  There  is  no  basis  in  the  history  or 
purpose  of  the  Establishment  Clause  for  the  secularization  of 
society,  or  for  discriminating  against  religious  voices  in  the 
public  sphere.  As  Justice  William  J.  Brennan,  Jr.,  wrote  in 
McDaniel  v.  Paty.  435  U.S.  618,  641  (1978),  "Religionists  no  less 
than  members  of  any  other  group  enjoy  the  full  measure  of 
protection  afforded  speech,  association,  and  political  activity 
generally.  The  Estciblishment  Clause  .  .  .  may  not  be  used  as  a 
sword  to  justify  repression  of  religion  or  its  adherents  from  any 
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aspect  of  public  life." 

As  I  will  show  below.  Justice  Brennan's  words  are, 
unfortunately,  not  so  much  a  description  of  current  law  as  they  are 
a  prescription  for  reform. 

Why  Not  School  Prayer? 

One  of  the  purposes  of  this  hearing,  as  I  understand  it,  is  to 
consider  whether  the  Constitution  should  be  amended  to  permit 
school  prayer  in  the  public  school  classrooms.  Over  the  past  few 
months,  I  have  spoken  with  many  religious  leaders,  lawyers,  and 
laypersons  concerned  about  the  state  of  religious  liberty  in 
America,  and  especially  about  the  effects  of  the  Supreme  Court's 
School  Prayer  decisions.  I  have  given  them  the  Scune  advice  that  I 
now  give  to  this  Committee:  it  would  be  a  mistake  to  attempt  to 
overturn  the  School  Prayer  decisions,  but  equally  a  mistake  to 
believe  that  constitutional  doctrine  today  adequately  protects  our 
rights  of  religious  expression  and  participation,  especially  in 
public  schools  and  other  parts  of  the  public  sphere. 

Narrow  focus  on  a  "School  Prayer  Amendment"  would,  I  believe, 
be  a  mistake.  There  are  two  reasons.  First,  whatever  its  merits  in 
an  earlier  and  more  homogeneous  era,  the  practice  of  officially 
sponsored  and  led  prayer  in  public  school  classrooms  would  be 
impossible  to  maintain  today  in  a  way  that  would  be  either 
spiritually  valuable  or  noncoercive.  In  order  to  be  broadly 
acceptable,  a  prayer  would  have  to  be  so  general  and  abstract  that 
it  would  be  largely  meaningless.  Religious  Americans  are  justified 
in  attempting  to  integrate  their  faith  into  their  ordinary  lives, 
including  the  spheres  of  work  and  education,  but  a  watered-down 
civil  religion  serves  no  one's  interest.'  If  anything,  civil 
religion  denigrates  and  trivializes  religion  by  subordinating  the 
forms  of  worship  to  the  needs  of  the  state.  Moreover,  no  matter  how 
abstract  and  how  general  the  prayer  may  be  --  and  for  some, 
precisely  because  it  has  become  so  cibstract  and  so  general  -  -  it 
will  remain  unacceptable  to  some  children  in  this  world  of  diverse 
beliefs.  I  do  not  believe  that  officially  sponsored,  vocal 
classroom  prayer  can  be  administered  without  effectively  coercing 
those  in  the  minority.   And  that  should  not  be  permitted. 

Indeed,  I  think  there  has  come  to  be  a  widespread  recognition 
among  religious  Americans  that  to  allow  school -sponsored  prayer 
would  cede  partial  control  over  the  religious  upbringing  of  their 
children  to  agents  of  the  State.  Speaking  personally,  I  do  not  want 
my  children  to  be  taught  prayers  con^osed  or  selected  by  the 
government,  and  I  do  not  think  public  school  teachers  are  the 
proper  parties  to  lead  my  children  in  acts  of  public  worship.  And 
I  think  my  sentiments  on  this  subject  are  coming  to  be  shared  by 
many  Americans  whose  initial  reaction  to  the  School  Prayer 
decisions  was  largely  negative. 
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The  second  reason  a  narrow  focus  on  school  prayer  would  be  a 
mistake  is  that  it  would  distract  from  far  more  serious  questions 
of  religious  expression  and  participation  in  American  public  life, 
both  in  the  pviblic  schools  and  elsewhere.  The  great  problem  is  not 
that  public  officials  are  failing  to  sponsor  prayers,  but  that  -- 
in  a  well-meaning  but  mistaken  commitment  to  what  they  think  is  a 
constitutional  ideal  of  a  secular  public  sphere  --  teachers, 
principals,  school  boards,  and  other  public  officials  often  engage 
in  discrimination  against  religious  expression.  In  short,  the  point 
should  not  be  to  get  the  government  into  the  business  of  prayer, 
but  to  open  up  the  public  sphere  to  the  free  and  equal 
participation  of  all  citizens,  religious  and  nonreligious  alike. 

Some  of  this  ant i- religious  discrimination  is  blatantly 
unconstitutional;  some  of  it  has  been  upheld  under  current 
constitutional  doctrine;  all  of  it  thrives  on  the  uncertainty  and 
confusion  of  Supreme  Court  decisions  over  the  past  40  years.  And 
however  problematic  Supreme  Court  decisions  have  been,  the  effect 
"in  the  trenches"  has  been  much,  much  worse.  Among  lower  courts  and 
governmental  administrators,  the  nuance  and  confusion  of  Supreme 
Court  rulings  tends  to  be  resolved  by  a  wooden  application  of  the 
three  part  test  of  Lemon  v.  Kurtzman.  403  U.S.  602,  612-13  (1971), 
and  a  reflexive  invalidation  of  anything  that  might  be  thought  to 
"advance"  religion  or  "entangle"  religion  and  government  --  no 
matter  how  neutral,  voluntary,  or  fair  that  religious  participation 
might  be. 

Interpretation  of  the  Establishment  Clause  of  the  First 
Amendment  during  the  past  40  years  has  wavered  between  two 
fundamentally  inconsistent  visions  of  the  relation  between  religion 
and  government.  Under  one  vision,  which  has  gone  under  the  rtibric 
of  the  "no  aid"  view  or  the  "strict  separation"  view,  there  is  a 
high  and  impregnable  wall  of  separation  between  government  and 
religion.  Religion  is  permitted  --  indeed  it  is  constitutionally 
protected  --  as  long  as  it  is  confined  to  the  private  sphere  of 
home,  family,  church,  and  synagogue.  But  the  public  sphere  must  be 
strictly  secular.  Laws  must  be  based  on  strictly  secular  premises, 
public  education  must  be  strictly  secular,  public  programs  must  be 
administered  in  a  strictly  secular  manner,  and  public  monies  must 
be  channeled  only  to  strictly  secular  activities.  This  vision  is 
reflected  in  the  Lemon  test,  which  states  that  all  law  must  have  a 
"secular  purpose";  that  governmental  action  may  not  "advance" 
religion;  and  that  religion  and  government  must  not  become 
excessively  "entangled." 

This  "secularist"  or  "separationist"  model  may  be  contrasted 
with  what  I  think  is  the  authentic  vision  of  church- state  relations 
in  America:  one  of  equality  of  rights.  Under  this  vision,  no 
individuals,  groups,  or  ideas  are  given  special  status  on  the  basis 
of  their  religion  or  philosophy.  All  are  treated  equally.  The 
result  is  not  a  secular  public  sphere,  but  a  pluralistic  public 
sphere,   in  which  every  viewpoint  and  worldview  is  free  to 
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participate  and  "to  flourish  according  to  the  zeal  of  its  adherents 
and  the  appeal  of  its  dogma,  "  to  borrow  the  words  of  Justice 
William  0.  Douglas  in  Zorach  v.  Clauson.  343  U.S.  306,  313  (1952)  . 

Under  this  view,  the  two  parts  of  the  Religion  Clauses  play  a 
consistent  and  mutually  supportive  role  in  protecting  religious 
liberty.  The  purpose  of  the  First  Amendment  is  to  protect  the 
religious  lives  of  the  people  from  unnecessary  intrusions  of 
government,  whether  promoting  religion  (EstaJDlishment)  or  hindering 
it  (Free  Exercise) .  This  approach  will  foster  a  regime  of  religious 
pluralism  --  as  opposed  to  either  a  regime  of  majoritarian  religion 
on  the  one  hand  or  secularism  on  the  other.  It  seeks  to  preserve 
what  Madison  called  the  "full  and  equal  rights"  of  religious 
believers  and  communities  to  define  their  own  way  of  life,  so  long 
as  they  do  not  interfere  with  the  rights  of  others,  and  to 
participate  fully  and  equally  with  their  fellow  citizens  j.n  public 
life  without  being  forced  to  shed  or  disguise  their  religious 
convictions  and  character. 

Under  the  separationist  view,  the  various  parts  of  the  First 
Amendment  are  at  war  with  one  another.  The  Free  Exercise  Clause 
forbids  the  government  from  inflicting  penalties  for  the  practice 
of  religion.  As  the  Court  stated  in  Sherbert  v.  Vemer.  374  U.S. 
398,  404  (1963) ,  "the  liberties  of  religion  and  expression  may  be 
infringed  by  the  denial  of  or  placing  of  conditions  upon  a  beneift 
or  privilege, "  just  as  they  may  by  the  in^osition  of  a  "fine"  for 
the  exercise  of  religion.  But  the  EstedDlishment  Clause  (under  the 
separationist  interpretation)  requires  the  government  to  withhold 
otherwise  available  benefits  if  the  beneficiaries  would  use  it  for 
a  religious  activity.  For  excunple,  under  the  Child  Care  and 
Development  Block  Grant,  42  U.S.C.  §9858k,  a  qualifying  child  care 
facility  can  receive  government  assistance  if  and  only  if  it 
refrains  from  "any  sectaricui  purpose  or  activity."  This  means  that 
a  church-based  child  care  center  would  have  to  cease  such  innocuous 
(and  to  many  parents,  desireOsle)  practices  as  offering  a  prayer 
before  snacks  or  a  progreun  of  reading  Bible  stories.  Under  the 
principle  of  Sherbert  v.  Vemer.  this  looks  very  much  like  a  denial 
of  the  free  exercise  of  religion:  denial  of  funding  is  the 
equivalent  of  a  "fine"  for  engaging  in  acts  of  religious  speech. 
It  diminishes  the  freedom  of  the  indigent  parent  to  obtain  child 
care  under  religious  auspices  if  that  is  the  family's  preference, 
and  it  creates  an  incentive  for  child  care  centers  to  secularize 
themselves  if  they  wish  to  serve  the  low- income  population.  Yet  it 
is  said  to  be  required  by  the  Establishment  Clause. 

Thus,  the  Establishment  Clause  is  said  to  require  precisely 
what  the  Free  Exercise  Clause  prohibits:  withholding  of  benefits  on 
account  of  the  exercise  of  a  constitutional  right.  In  a  world  in 
which  the  government  aids  or  advances  many  different  causes  and 
institutions,  this  interpretation  meains,  in  effect,  that  the 
government  must  discriminate  against  religion.  The  separationist 
reading  of  the  EstsJDlishment  Clause  poses  and  increasingly  serious 
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threat  to  religious  liberty  as  the  government  sector  increases  in 
its  scope  and  activity.  When  the  government  was  little  more  than 
the  "watchman  state,"  it  could  be  strictly  secular,  and  no  one's 
rights  were  invaded.  But  as  the  government  becomes  involved  with 
more  and  more  areas  of  life  that  perviously  were  private,  such  as 
health,  charity,  education,  and  culture,  a  secular  state  becomes 
tantamount  to  a  secular  culture. 

When  different  parts  of  the  same  constitutional  amendment  are 
in  conflict,  the  results  inevitably  will  be  confusing, 
inconsistent,  and  unpredictable.  Constitutional  historian  Leonard 
Levy  has  commented  that 

the  Court  has  managed  to  unite  those  who  stand  at  polar 
opposites  on  the  results  that  the  Court  reaches;  a  strict 
separationist  and  a  zealous  accommodationist  are  likely 
to  agree  that  the  Supreme  Court  would  not  recognize  an 
establishment  of  religion  if  it  took  life  and  bit  the 
Justices.  (Leonard  Levy,  The  Estciblishment  Clause: 
Religion  and  the  First  Amendment  163  (  (1986) . 

Worse  yet,  in  the  hands  of  school  administrators,  local  officials, 
and  lower  courts,  the  effect  is  all  too  often  to  deny  religious 
citizens  benefits  to  which  they  would  otherwise  be  entitled.  In  the 
public  schools  in  particular,  this  means  that  religious  references 
in  the  curriculum  have  been  comprehensively  eliminated  and 
religious  students  forced  to  shed  their  constitutional  rights  at 
the  schoolhouse  gate  -  -  all  the  while  advocates  of  various 
"progressive"  ideologies  are  free  to  use  the  schools  to  advance 
their  ideas  of  public  morality,  even  when  it  means  running 
roughshod  over  the  desires  and  convictions  of  religious  and 
traditionalist  parents.  It  is  no  wonder  that  many  parents  have 
come  to  believe  that  the  First  Amendment  is  stacked  against  them. 

Lest  this  account  seem  too  abstract  or  alarmist,  let  me  give 
some  examples  from  litigated  cases.  I  choose  these  examples  because 
the  facts  can  be  verified  from  the  case  reports.  But  the  Committee 
should  be  aware  that  only  a  small  fraction  of  cases  can  be 
litigated;  these  are  only  the  tip  of  the  iceberg.  I  commend  the 
decision  of  the  Committee  to  hold  field  hearings  to  determine  how 
widespread  instances  of  anti- religious  discrimination  actually  are. 
I  cite  these  cases  only  as  examples,  not  as  statistical  evidence. 
But  I  would  submit  to  the  Committee  that  even  if  the  instances  were 
relatively  few  in  nxomber,  they  are  too  many. 

My  examples  fall  into  two  categories.  The  first  category 
involves  denial  of  equal  access  to  students  and  other  persons  who 
wish  to  engage  in  religious  speech  or  expression  at  times  and 
places  where  nonreligious  expression  is  allowed.  The  second 
involves  denial  of  government  benefits  to  individuals  or  groups  on 
the  basis  of  their  religious  viewpoint,  character,  or  motivation. 
These  are  two  faces  of  the  same  problem. 
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Denial  of  Ecjual  Rights  of  Eicpresslon 

Guidry  v.  Calcasieu  Parish  School  Bd. .  9  Relig.  Freedom  Rptr. 
118  (E.D.  La.  1989),  aff  d  on  jurisdictional  grounds  siib  nom. 
Guidry  v.  Broussard.  897  F.2d  181  (5th  Cir.  1990) .  In  this  case, 
the  class  valedictorian  informed  the  school  principal  of  her 
intention  to  devote  a  portion  of  her  graduation  speech  to  the 
importance  of  Jesus  Christ  in  her  life.  The  principal  ordered  her 
to  remove  the  offending  portion;  she  refused  and  was  eliminated 
from  the  graduation  program.  The  district  court  upheld  the 
principal's  action  and  the  court  of  appeals  affirmed  on 
jurisdictional  grounds. 

Bishop  v.  Aronov.  926  F.2d  1066  (11th  Cir.  1991),  cert, 
denied,  112  S.  Ct.  3026  (1992).  In  this  case,  a  tenure-track 
professor  of  exercise  physiology  at  a  public  university  made 
occasional  references  in  class  to  his  religious  beliefs  and  offered 
an  optional,  after- class  lecture  entitled  "Evidences  of  God  in 
Human  Physiology."  The  Dean  ordered  him  to  cease  these  activities, 
despite  the  fact  that  professors  at  the  university  had  an  undoiibted 
academic  freedom  right  to  make  personal  remarks  during  class  so 
long  as  they  are  not  excessive,  disruptive,  or  coercive,  and 
despite  the  fact  that  the  lecture  was  within  his  professional 
expertise.  The  Court  of  Appeals  affirmed  the  Dean's  order,  hinting 
that  it  might  violate  the  Estciblishment  Clause  to  allow  a  professor 
to  express  his  views  in  this  way.' 

Settle  V.  Dickson  County  School  Bd. .  1995  WL  261590  (6th  Cir, 
1995) .  In  this  case,  students  were  permitted  to  choose  their  own 
topic  for  a  research  paper,  so  long  as  the  topic  was  "interesting, 
researchcdsle,  and  decent."  Among  the  siibjects  approved  by  the 
teacher  were  "Spiritualism,  "  "Reincarnation,  "  and  "Magic  Throughout 
History."  One  student,  however,  asked  to  write  on  "The  Life  of 
Jesus  Christ,"  was  refused  permission,  and  ultimately  received  a 
grade  of  "zero"  on  the  paper.  The  teacher  gave  a  smorgasboard  of 
reasons  for  her  refusal,  all  of  them  uninformed,  bigoted,  or 
selectively  applied.  In  particular,  the  teacher  said  that  "we  don't 
deal  with  personal  religion  --  personal  religious  beliefs.  It's 
just  not  an  appropriate  thing  to  do  in  a  public  school."  Indeed, 
she  said  that  "the  law  says  we  are  not  to  deal  with  religious 
issues  in  the  classroom."  This  is  --  or  at  least  should  be  --  an 
erroneous  statement  of  the  law.  When  a  research  topic  is  otherwise 
appropriate,  as  this  one  was,  the  fact  that  it  involves  religion  is 
not  a  legitimate  basis  for  exclusion.  Nonetheless,  the  Sixth 
Circuit  Court  of  Appeals  held  that  "  [a]  11  six  of  Ms.  Ramsey's 
stated  reasons  for  refusing  to  allow  Brittney  to  write  the  paper 
fall  within  the  broad  leeway  of  teachers  to  determine  the  nature  of 
the  curriculum  and  the  grades  to  be  awarded  to  students . "  Id.  at 


'  I  represented  Professor  Bishop  in  his  unsuccessful  petition 
for  certiorari  in  the  Supreme  Court. 
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*4 .  While  I  have  much  sympathy  for  keeping  the  courts  out  of  the 
business  of  supervising  teachers'  curricular  decisions,  I  have 
little  doubt  that  the  case  would  have  come  out  the  other  way  if  a 
racist  teacher  had  forbidden  a  paper  on  Matin  Luther  King,  Jr.,  or 
an  anti- communist  teacher  had  forbidden  a  paper  on  the  evils  of 
capitalism. 

Perximal  v.  Saddleback  Valley  School  District.  198  Cal .  App.  3d 
14,  243  Cal.  Rptr.  245  (Ct.  App.,  4th  Dist.),  cert,  denied,  488 
U.S.  933  (1988) .  In  this  case,  students  at  a  southern  California 
public  high  school  were  forbidden  to  distribute  leaflets  inviting 
other  students  to  their  Bible  study  group,  despite  a  California 
statute  permitting  students  to  distribute  petitions  and  other 
printed  materials.  The  state  appellate  court  upheld  the  school's 
action,  holding  that  permitting  the  students  to  distribute  the 
leaflets  would  violate  the  Establishment  Clause.  "The  inevitable 
consequence  of  the  estciblishment  clause  when  applied  to  religious 
ritual  on  school  property,"  the  court  reasoned,  "is  to  restrict 
that  activity  to  preserve  the  wall  between  church  and  state."  243 
Cal.  Rpt.  at  549, 
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Roberts  v.  Madigan.  921  F.2d  1047  (10th  Cir.  1990),  cert, 
denied,  112  S.  Ct.  3026  (1992).  In  this  case,  a  fifth  grade  pxoblic 
school  teacher  was  ordered  by  the  assistant  principal  to  remove  a 
Bible  from  the  surface  of  his  desk,  to  refrain  from  reading  the 
Bible  during  the  class  silent  reading  period,  and  to  remove  two 
illustrated  books  of  Bible  stories  from  a  classroom  library  of  over 
350  volumes.  The  Court  of  Appeals  upheld  the  principal's  action, 
holding  that  the  teacher's  conduct  violated  the  Establishment 
Clause. 

Kaplan  v.  City  of  Birmingham.  891  F.2d  1024  (2d  Cir.  1989), 
cert,  denied,  496  U.S.  926  (1990),  and  Smith  v.  County  of 
Albemarle.  895  F.2d  953  (4th  Cir.),  cert,  denied,  498  U.S.  823 
(1990) .  In  these  cases,  citizens  sought  to  erect  religious  symbols 
on  public  property  in  which  display  of  nonreligious  symbols  would 
be  permitted,  but  were  refused  on  the  basis  of  their  religious 
message.  In  both  cases,  the  courts  of  appeals  agreed  that  the 
exclusion  was  required  by  the  Estciblishment  Clause,  holding  (in 
effect)  that  the  Estedslishment  Clause  overrides  the  content - 
neutrality  requirement  of  the  Free  Speech  Clause.  (Other  federal 
appellate  decisions  have  gone  the  other  way  on  the  Scune  issue,  and 
the  Supreme  Court  may  resolve  the  issue  this  Term  in  Capitol  Square 
Review  &  Advisory  Bd.  v.  Pinette) . 

Even  where  some  restrictions  on  religious  speech  are 
justified,  governments  have  imposed  and  courts  have  upheld 
restrictions  that  go  far  beyond  what  should  be  constitutionally 


^  I  represented  the  students  in  their  unsuccessful  petition  for 
a  writ  of  certiorari  in  the  Supreme  Court. 
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legitimate.  In  Brown  v.  Polk  County.  37  F.3d  404  (8th  Cir.  1994), 
for  example,  a  supervisor  regularly  held  Bible  studies  with  co- 
religionists in  his  office,  engaged  in  religious  counselling,  amd 
used  office  resources  to  promote  his  religious  ministry,  all  to  a 
degree  that  might  well  be  considered  excessive  and  disruptive  to 
morale.  Rather  than  institute  a  carefully  tailored  remedy,  as  the 
First  Amendment  would  seem  to  require,  he  was  ordered  to  remove  all 
religious  objects  from  his  office,  including  removing  a  Bible  from 
a  desk  drawer,  and  to  cease  any  any  activity  that  "could  be 
considered"  to  be  religious  proselytizing,  witnessing,  or 
counselling  in  the  workplace.  Judge  Morris  Arnold,  in  dissent  in 
the  Eighth  Circuit,  stated  that  the  action  of  the  County  "seems  to 
me  so  egregious  and  obviously  illegal  as  almost  to  fuamish  direct 
evidence  of  an  anti- Christian  animus  on  their  part."  Id.  at  412. 
He  commented  that  "Polk  County  seems  to  have  been  bent  on  giving 
government  sanction  to  the  attitude  that  religion  is  simply  out  of 
place  at  the  office."  Id.  Remarkably,  this  overbroad  restraint  on 
his  religious  expression  was  upheld  by  both  the  district  court  and 
the  Court  of  Appeals.  But  perhaps  this  should  not  be  surprising. 
The  attitude  that  "religion  is  simply  out  of  place"  is  nothing  but 
an  application  of  the  separationist  principle  that  the  public 
sphere  must  be  strictly  secular.  The  decision  in  Polk  County, 
extreme  though  it  may  seem,  is  less  an  aberration  than  it  is  the 
reductio  ad  absurdiim  of  prevailing  constitutional  doctrine. 

While  lower  courts  are  less  protective  of  religious  expression 
than  the  Supreme  Court,  local  governments  and  school  boards  are 
less  protective  even  than  the  lower  courts.  It  is  remarkable  how 
many  local  school  boards,  libraries,  and  other  local  institutions 
have  content-based  restrictions  prohibiting  religious  expression  on 
their  premises.  In  Hedges  v.  Wauconda  Community  School  Dist..  9 
F.3d  1295  (7th  Cir.  1993),  for  example,  an  eighth  grader  attempted 
to  hand  out  to  her  fellow  students  a  religious  leaflet  entitled 
Issue  and  Answers  before  the  start  of  the  school  day.  The  principal 
retrieved  the  leaflets  and  ordered  her  not  to  distribute  such 
literature  again.  The  written  school  policy  prohibited  distribution 
of  material  that  is  obscene,  pornographic,  pervasively  indecent, 
invasive  of  the  privacy  of  others,  disruptive,  or  religious,  while 
permitting  distribution  of  nonlibelous  and  nondisruptive  secular 
materials.  It  says  something  aibout  the  state  of  mind  of  the  modem 
school  board  that  "religious"  materials  are  lumped  together  with 
obscenity,  pornography,  and  libel.  This  rather  transparent  form  of 
viewpoint  discrimination  was  struck  down  by  the  district  court. 
But  even  after  the  district  court  decision,  the  school  board  issued 
a  new  policy,  equally  discriminatory,  spelling  out  in  greater 
detail  what  kinds  of  religious  publications  are  prohibited 
(including  materials  that  are  "an  effort  to  proselytize  other 
students") .  Once  again,  the  student  was  forbidden  to  distribute 
Issues  and  Answers .  Was  this  the  action  of  a  aberrant  school  board 
unfcuniliar  with  the  First  Amendment?  The  National  School  Boards 
Association  submitted  an  amicus  curiae  brief  in  support  of  the 
board's  anti -religious  policy.  Moreover,  in  a  similar  case  in 
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Florida,  a  principal  confiscated  and  destroyed  invitations 
distributed  by  an  elementary  school  student  to  her  friends  inviting 
them  to  a  church- based  alternative  to  a  Halloween  party.  Johnston - 
Loehner  v.  O'Brien.  859  F.  Supp.  757  (M.D.  Fla.  1994)  . 
Fortunately,  in  these  two  cases  the  courts  intervened  on  behalf  of 
the  students.  In  a  particularly  strong  opinion  by  Judge  Frank 
Easterbrook  in  Hedges,  the  Seventh  Circuit  held  that  "no  arm  of 
government  may  discriminate  against  religious  speech  when  speech  on 
other  subjects  is  permitted  in  the  same  place  at  the  same  time." 
Id.  at  1297.  This,  it  seems  to  me,  is  a  worthy  statement  of 
constitutional  principle,  which  ought  to  be  substituted  for  the 
restrictive  doctrine  imposed  by  most  school  boards  and  lower  courts 
under  the  Lemon  test. 

Hedges  is  an  illustration  of  the  extraordinary  persistence  of 
some  school  officials  in  attempting  to  prevent  religious  expression 
on  school  property.  It  should  not  be  necessary  for  eighth  graders 
to  make  two  separate  trips  to  the  federal  courthouse  to  have  their 
basic  First  Amendment  rights  recognized  by  their  school  principals. 
Most  students  do  not  have  the  resources  or  the  courage  to  confront 
the  system  in  this  way.  All  around  the  country,  there  are  reports 
that  students  in  public  schools  have  been  prohibited  from  meeting 
with  others  for  prayer  at  the  flag  pole,  from  expressing  religious 
views  or  addressing  religious  themes  in  school  reports,  from 
praying  at  meals,  and  from  distributing  religious  literature.  In 
many  such  instances,  the  school  officials  yield  upon  being 
confronted  by  legal  counsel.  In  other  instances,  they  spend  great 
sums  of  money  on  legal  fees  defending  their  right  to  discriminate 
against  religious  speech,  with  a  surprising  degree  of  success  in 
the  courts.  We  can  only  assume  that  most  students  confronted  with 
this  sort  of  restriction,  not  having  lawyers  and  not  being 
accustomed  to  bringing  lawsuits  against  their  principals,  simply 
accjuiesce  and  are  silenced. 

Let  me  mention  another  exan^le,  from  my  own  experience,  of  the 
persistence  of  school  boards  in  resisting  religious  expression.  I 
represented  a  group  of  high  school  students  in  Renton,  Washington, 
who  wanted  to  form  a  prayer  cind  Bible  study  club  after  school. 
Immediately  after  passage  of  the  Equal  Access  Act  in  1984,  they 
sought  permission  to  meet,  and  were  denied.  Thus  began  a 
Kafkaesque  trial  by  ordeal  in  the  federal  courts,  in  which  the 
students,  backed  by  volunteer  lawyers  from  the  Christian  Legal 
Society,  were  opposed  by  paid  counsel  of  the  school  board  supported 
by  energetic  efforts  by  the  local  chapters  of  the  ACLU  and  the 
American  Jewish  Committee.  It  %ras  to  take  nine  years,  including 
three  trips  to  the  district  court,  four  trips  to  the  court  of 
appeals,  and  two  trips  to  the  Supreme  Court  before  the  students 
ultimately  won  vindication  of  their  rights.  Gamett  v.  Renton 
School  Dist. .  987  F.2d  641  (9th  Cir.),  114  S.  Ct.  72  (1993).  At 
the  bitter  end,  the  ACLU  and  the  American  Jewish  Committee  made  the 
extraordinary  argument  that  the  school  district  should  shut  down 
its  entire  extracurricular  program  rather  than  allow  the  students 
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to  meet.  This  is  just  an  illustration  of  the  hostility  and 
opposition  religious  students  sometimes  encounter  when  they  seek  to 
express  their  faith  on  public  school  property. 

I  have  heard  it  said  that  cases  of  discrimination  against 
religious  speech  are  rare.  It  is  sometimes  suggested  that  the 
cases  are  concocted  by  activist  groups  for  newspaper  consumption. 
Let  me  tell  you  that  this  is  not  true.  In  each  of  the  cases  in 
which  I  have  been  involved,  students  or  (in  one  case)  the  professor 
had  been  stymied  by  the  system  long  before  they  ever  turned  to 
lawyers.  In  each  case,  the  precedent  has  been  against  them. 
Outside  the  narrow  compass  of  the  Equal  Access  Act,  most  religious 
speakers  lose.  If  cases  of  this  sort  are  so  rare,  why  is  it  that 
the  federal  courts  of  appeals  for  the  Second,  Fourth,  Sixth, 
Eighth,  Ninth,  Tenth,  and  Eleventh  Circuits  --  not  to  mention  state 
courts  and  district  courts  -  -  have  all  decided  cases  in  the  past 
few  years  holding  that  religious  speakers  are  not  entitled  to  equal 
treatment,  and  in  many  cases  that  religious  speakers  must  be 
excluded  from  participating  in  forums  for  expression  that  are  open 
to  similar  speech  of  a  secular  orientation?  How  many  more  denials 
of  free  speech  rights  have  occurred,  where  no  one  had  the 
inclination,  sophistication,  or  determination  to  take  the  case  to 
court? 

Denial  of  Benefits  On  Account  of  Religion 

Discrimination  against  religious  expression  does  not  always 
take  the  form  of  denial  of  access  to  a  forum  for  speech.  Often,  it 
consists  of  denials  of  government  benefits  of  various  sorts  to 
those  whose  expressive  activity  is  deemed  to  be  religious.  This 
form  of  discrimination  is  powerfully  supported  by  a  line  of 
precedent  in  the  Supreme  Court,  based  on  Lemon  v.  Kurtzman.  403 
U.S.  602  (1971),  which  prohibits  the  use  of  public  funds  for  what 
are  called  "specifically  religious  activities"  or  by  "pervasively 
religious"  organizations.  See  Hunt  v.  McNair.  413  U.S.  734,  743 
(1973) .  Where  nonreligious  and  even  ant i- religious  activity 
receives  government  support,  however,  it  is  rank  discrimination  to 
exclude  activity  that  expresses  religious  character,  ideas,  or 
motivation.  I  fully  concur  in  the  view  that  the  government  may  not 
fund  organizations  or  activities  on  account  of  being  religious,  or 
single  out  religious  groups  or  activities  for  special  favor;  but 
the  Constitution  should  not  be  read  to  require  discrimination 
against  religion.  Neutrality,  not  secularism,  is  the  key  to  a 
proper  interpretation  of  the  Estciblishment  Clause  as  it  applies  to 
government  benefits.  The  government  should  not  be  permitted  to  use 
its  power  of  the  purse  to  favor  secular  over  religious  voices,  any 
more  than  it  may  favor  religious  over  secular  voices. 

As  Justice  O'Connor  stated  in  a  concurring  opinion  last  year, 
"The  Religion  Clauses  prohibit  the  government  from  favoring 
religion,  but  they  provide  no  warrant  for  discriminating  against 
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religion."  Bd.  of  Education  of  Kiryas  Joel  v.  Grumet.  114  S.  Ct . 
2481,  2498  (1994) .  Unfortunately,  this  position,  which  I  believe 
would  strike  most  Americans  as  being  obvious  and  commonsensical, 
was  in  a  portion  of  a  concurring  opinion  in  which  Justice  O'Connor 
was  calling  for  a  reconsideration  of  current  doctrine.  The  Court 
should  "be  prepared"  in  a  "proper  case, "  she  said,  to  reconsider 
its  doctrine,  "in  order  to  bring  our  EstalDlishment  Clause 
jurisprudence  back  to  what  I  think  is  the  proper  track--  government 
impartiality,  not  animosity,  towards  religion."  Id.  This  has  not 
yet  happened. 

The  following  litigated  cases  exemplify  the  problem: 

Fordhcim  University  v.  Brown.  856  F.  Supp.  684  (D.  D.C.  1994)  . 
In  this  case,  the  Department  of  Commerce  rejected  tha  application 
of  the  public  radio  station  operated  by  Fordhaun  University  for 
federal  funding,  under  the  Public  Telecommunications  Facilities 
Program,  for  construction  of  a  new  radio  tower.  Although  the  review 
process  gave  the  Fordhcim  station  its  highest  possible 
recommendation,  the  Department  rejected  the  application  because, 
for  the  past  47  years,  the  station  has  broadcast  Catholic  mass  from 
the  Fordham  University  chapel  for  one  hour  each  Sunday  morning. 
This  broadcast,  according  to  the  Department,  offends  the  regulation 
against  the  use  of  funded  facilities  "for  essentially  sectarian 
purposes."  The  district  court  upheld  the  decision.  Amazingly,  the 
court  found  that  the  restrictions  against  carrying  religious 
programming  "do  not  inhibit  religion."  Id.  at  698.  Rather,  it  held, 
"the  challenged  regulations  are  a  product  of  the  Secretary's 
efforts  to  comply  with  Supreme  Court  jurisprudence  in  this  area." 
Id.  at  699 .  This  is  precisely  the  problem:  government  officials  are 
under  the  impression,  too  often  confirmed  by  the  courts,  that 
discrimination  against  religious  speech  is  not  only 
constitutionally  permissible,  but  constitutionally  required. 

Scores  of  federal  and  state  programs  contain  restrictions 
similar  to  the  regulation  in  the  Fordham  case,  which  in  practice 
amount  to  discrimination  explicitly  on  the  basis  of  religion.  I 
strongly  urge  the  Committee  to  investigate  the  extent  to  which  the 
federal  government  itself  is  the  originator  and  instigator  of  anti- 
religious  discrimination  in  the  administration  of  public  funds. 

Rosenberqer  v.  Rector  cind  Visitors  of  the  University  of 
Virginia.  18  F.3d  269  (4th  Cir.  1994),  now  pending  in  the  United 
States  Supreme  Court,  No.  94-329  (argued  Mar.  1,  1995) .  In  this 
case,  in  which  I  represent  the  students  involved,  the  University  of 
Virginia  has  a  policy  of  excluding  "religious  activities"  --  by 
which  they  mean  any  activities  that  "espouse"  or  "manifest"  a 
belief  in  a  deity  or  ultimate  reality  --  from  eligiblity  for 
assistance  from  the  Student  Activities  Fund.  Among  the  funded 
activities  at  the  University  of  Virginia  are  some  15  newspapers  and 
magazines  of  different  viewpoints  and  perspectives.  My  clients,  a 
group  of  students  of  various  Christian  denominational  backgrounds. 


129 


14 

realized  that  none  of  these  piiblications  provided  a  forum  for 
expression  of  their  ideas,  and  accordingly  founded  Wide  Awake;  A 
Christian  Perspective  at  the  University  of  Virginia.  Although  they 
met  all  objective  eligibility  requirements,  they  were  excluded 
because  their  editorial  perspective  was  "religious."  The  position 
of  the  University  is  that  it  must  fund  publications  expressing 
controversial  viewpoints  of  a  secular  nature  (including  gay  rights, 
racist,  pro-choice,  Marxist,  or  whatever) ,  without  discrimination 
on  the  basis  of  viewpoint,  but  that  publications  addressing  similar 
issues  from  a  religious  perspective  are  not  allowed. 
(Notwithstanding  its  prohibition  of  "religious"  activities,  the 
University  funds  the  Muslim  Students  Assocation  and  the  Jewish  Law 
Students  Association;  it  says  these  groups'  activities  are 
"cultural,"  rather  than  "religious.") 

The  Court  of  Appeals  agreed  with  the  students  that  -  -  but  for 
the  religious  character  of  their  speech  --it  would  be  a  violation 
of  the  Free  Speech  and  Free  Press  Clauses  for  a  public  university 
to  withhold  an  otherwise  available  benefit  because  of  the  viewpoint 
expressed  in  their  publication.  The  court  held,  however,  that  this 
"presumptively  unconstitutional"  action  was  justified  by  the 
University's  "compelling  interest"  in  avoiding  violation  of  the 
Establishment  Clause.  It  seems  that  while  viewpoint -based  denial  of 
benefits  to  secular  perspectives  would  violate  the  Speech  and  Press 
Clauses,  viewpoint -based  denial  of  benefits  to  religious 
perspectives  is  required  by  the  Estciblishment  Clause.  The  Free 
Speech  and  Establishment  Clause  mean  opposite  things,  and  the 
Establishment  Clause  trumps  the  Free  Speech  Clause.  Religious 
speakers  are  denied  the  First  Amendment  protections  accorded  their 
secular  fellow  citizens. 

This  case  is  now  before  the  Supreme  Court,  and  a  decision  is 
expected  any  day.  The  outcome  could  have  a  substantial  effect  on 
the  urgency  of  congressional  action  in  this  area.  If  the  Court 
affirms  the  lower  court,  this  will  indicate  that  it  remains  wedded 
to  an  understanding  of  the  First  Amendment  that  tolerates,  even 
invites,  discrimination  against  religion,  and  will  confirm  that 
congressional  action  is  imperative.  If  the  Court  reverses,  it  will 
be  a  positive  step  --  depending,  of  course,  on  how  the  opinion  is 
written.  If  the  Court  delivers  a  multi-part,  fractured,  and 
indeterminate  opinion  (always  possible  in  this  field  of 
constitutional  law) ,  or  if  it  limits  the  holding  to  the  narrow 
context  of  university  student  activity  funds  (another  likely 
outcome) ,  this  will  suggest  that  congressional  action  would  serve 
a  useful  purpose  in  both  clarifying  and  correcting  the  law. 

Witters  V.  Department  of  Services  for  the  Blind.  112  Wash.  2d 
363,  771  P. 2d  1119,  cert,  denied,  110  S.  Ct.  147  (1989).  In  this 
case,  the  State  of  Washington  had  a  program  to  pay  for  vocational 
education  for  the  blind.  Larry  Witters,  an  eligible  individual, 
wished  to  use  these  benefits  to  study  for  a  career  in  the  clergy. 
Because  of  the  religious  nature  of  his  proposed  field  of  study,  the 
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Washington  Supreme  Court  held  that  funding  would  violate  the 
Establishment  Clause.  In  an  extremely  in^ortant  decision,  474  U.S. 
481  (1986) ,  the  United  States  Supreme  Court  unanimously  rejected 
that  position,  holding  that  state  assistance  for  religious  training 
does  not  violate  the  First  Amendment  so  long  as  the  aid  is  "made 
available  generally  without  regard  to  the  sectarian-nonsectarian, 
or  public-nonpublic  nature  of  the  institution  benefitted,  and  is  in 
no  way  skewed  towards  religion."  Id.  at  487-88.  On  remand  to  the 
state  court,  however,  the  state  Supreme  Court  again  ruled  that 
Witters  could  not  be  included  in  the  program,  this  time  on  the 
basis  of  the  state  constitution.  Again,  Witters  petitioned  the 
United  States  Supreme  Court,  but  this  time  the  petition  was  denied. 
While  the  Court  was  prepared  to  reject  the  view  that  the  First 
Amendment  does  not  compel  anti- religious  discrimination  in  this 
context,  it  was  not  prepared  to  hold  that  the  First  Amendment 
prohibits  anti- religious  discrimination.  Witters  never  received  the 
vocational  assistance  to  which  he  was  entitled. 

I  mention  the  Witters  case  because  it  emphasizes  aji  important 
point:  that  the  erroneous  separationist  understanding  of  the  First 
Amendment  has  extended  to  many  state  constitutions  as  well  as  the 
federal.  If  Congress  takes  action  to  defend  against  anti -religious 
discrimination,  it  is  not  sufficient  to  obtain  reversal  of  federal 
Establishment  Clause  doctrines  like  the  Lemon  test;  it  must 
affirmatively  extend  the  protection  of  federal  law  to  those  whose 
rights  are  violated  under  color  of  state  interpretations  of  church- 
state  separation  as  well. 

Finally,  no  discussion  of  problems  in  this  area  would  be 
complete  without  reference  to  the  Supreme  Court's  disgraceful 
record  with  regard  to  educational  choice.  Much  of  the  problematic 
precedent  in  this  area  arose  in  the  context  of  state  efforts  to 
provide  some  assistance  to  parents  who  choose  to  educate  their 
children  under  religious  auspices.  The  Supreme  Court,  in  a  series 
of  decisions  beginning  with  Lemon  v.  Kurtzman.  has  made  these 
efforts  virtually  impossible.  The  most  egregious  decision,  in  my 
opinion,  was  Aguilar  v.  Felton.  473  U.S.  402  (1985) ,  in  which  the 
Court  struck  down  those  portions  of  the  Elementary  and  Secondary 
Education  Act  that  provided  remedial  English  and  math  training  by 
public  school  teachers  to  educationally  suad  economically 
disadvantaged  students  on  the  premises  of  their  schools,  both 
public  and  private.'  The  effect  has  been  to  deny  less  affluent 
parents  the  practical  adDility  to  exercise  choice  in  education,  as 
is  their  constitutional  right,  and  to  deny  to  urbcin  school 
districts  the  more  practicable  way  to  provide  remedial  services  to 
some  of  their  neediest  children.  This  makes  no  sense,  either 


'  As  Assistant  to  the  Solicitor  General,  I  was  the  principal 
author  of  the  brief  in  support  of  the  program,  and  argued  the 
companion  case,  Grand  Rapids  School  Dist.  v.  Ball.  473  U.S.  373 
(1985)  . 
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pedagogically  or  constitutionally.  In  a  pluralistic  nation,  the 
parents  --  not  the  voting  majority  --  should  determine  the  content 
of  their  children's  education,  and  they  should  not  be  penalized  for 
it.  Diversity  and  choice  are  far  more  consistent  with  the  purposes 
of  the  First  Amendment  than  the  present  system.* 

Even  today,  when  most  expert  observers  believe  the  Supreme 
Court  would  uphold  a  well -drafted,  genuinely  neutral  educational 
choice  plan,  the  lower  courts  continue  to  rule  to  the  contrary.  A 
recent  example  is  Miller  v.  Benson.  878  F.  Supp.  1209  (E.D.Wis.), 
in  which  the  federal  district  court  ruled  that  the  State  of 
Wisconsin  may  not  extend  its  private  school  choice  plan  to  so- 
called  "sectarian"  schools.  In  Milwaukee,  a  student  qualifying  for 
the  progrcun  can  attend  the  private  school  of  his  choice,  including 
progressive  schools,  Afrocentric  schools,  or  other  schools 
reflecting  the  philosophical  orientation  of  the  parents,  teachers, 
and  administration.  But  he  cannot  attend  a  school  where  the 
philosophical  orientation  is  religious.  This  obviously  excludes  a 
large  number  of  the  schools  parents  would  like  to  choose  in 
Milwaukee,  and  which  deliver  an  excellent  education  where  the 
public  schools  have  failed. 

Two  explanations  are  usually  offered  in  defense  of  the  idea 
that  religiously  affiliated  activities  must  not  be  permitted  to 
participate  in  tcLx- supported  benefit  programs,  even  on  a  neutral 
basis.  Neither,  in  my  opinion,  is  persuasive. 

First,  it  is  argued  that  it  would  violate  the  religious 
freedom  of  taxpayers  to  compel  them  to  support  schools  or  other 
activities  propagating  ideas  in  which  the  tcLxpayer  does  not 
believe.  But  this  is  a  valid  objection  only  when  funding  is 
provided  to  a  religious  activity  on  a  preferential  basis,  because 
it  is  a  religious  activity.  That  is  what  the  battle  over 
disestablishment  among  our  founders  was  about.  The  principle  has 
no  application  when  the  government  funds  a  wide  variety  of  private 
groups,  for  a  secular  purpose,  and  religious  groups  are  included  on 
a  neutral  basis.  No  one  suggests  that  churches  or  synagogues  should 
be  denied  the  valuable  benefits  of  police,  fire  protection,  roads, 
sewers,  or  teuc  benefits,  on  an  equal  basis  with  other  property  and 
other  nonprofit  institutions.  There  is  no  principled  reason  to  deny 
a  similar  equality  to  citizens  who  choose  religious  schools  or  the 
services  of  other  religious  institutions.  Justice  Brennan  stated 
the  principal  well  in  his  plurality  opinion  in  Texas  Monthly.  Inc. 
V.  Bullock.  489  U.S.  1,  14-15  (1989):  "Insofar  as  [a]  subsidy  is 


*  I  have  set  forth  my  views  on  educational  choice  at  greater 
length  in  several  articles,  including  The  Selective  Funding 
Problem:  Abortions  and  Religious  Schools.  104  Harv.  L.  Rev.  989 
(1991) ,  and  Multiculturalism.  Majoritarianism.  and  Educational 
Choice:  What  Does  Our  Constitutional  Tradition  Have  To  Say?.  1991 
U  Chi,  Legal  For.  123. 
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conferred  upon  a  wide  array  of  nonsectarian  groups  as  well  as 
religious  organizations  in  pursuit  of  some  legitimate  secular  end, 
the  fact  that  religious  groups  benefit  incidentally  does  not 
deprive  the  subsidy  of  the  secular  purpose  and  primary  effect 
mandated  by  the  Estciblishment  Clause."  The  underlying  requirement 
is  one  of  neutrality.  The  government  must  not  favor  religion,  but 
neither  is  it  required  to  discriminate  against  religion. 

Second,  it  is  suggested  that  religious  recipients  would  be 
made  worse  off  by  inclusion  in  neutral  aid  progrcims  because  the  aid 
would  come  with  "strings."  These  "strings,"  it  is  argued,  would 
create  incentives  for  the  recipients  to  coir5)ly  with  governmental 
policy  even  at  the  expense  of  their  own,  autonomous,  principles. 
There  are  two  answers  to  this.  First,  this  ought  to  be  a  choice 
left  to  the  recipient.  Any  aid  program  had  costs  as  well  as 
benefits,  and  ordinarily  we  allow  the  affected  individuals  and 
groups  to  weigh  the  costs  and  benefits.  There  is  no  reason  to 
assume  that  religious  individuals  and  groups  have  any  less 
competence  to  make  the  choice  than  others.  Second,  and  more 
important,  is  the  fact  that  the  present  system  creates  even  more 
severe  incentives  for  potential  recipients  to  betray  their 
principles.  Under  current  doctrine,  they  can  obtain  aid  if  and 
only  if  they  renounce  their  religious  character.  The  Fordham  radio 
station  will  receive  hundreds  of  thousands  of  dollars  -  -  so  long  as 
it  agrees  to  cease  broadcasts  of  the  mass.  The  students  in 
Rosenberqer  would  receive  funds  if  only  they  would  tone  down  their 
religious  point  of  view.  A  child  care  center  serving  low  income 
clients  can  receive  federal  assistance  if  it  eliminates  Bible 
stories  and  prayers  before  snack.  These  conditional  "strings"  are 
far  worse  than  the  strings  that  ordinarily  come  with  the  aid, 
because  they  interfere  with  the  fundamental  religious  character  of 
the  recipient.  The  current  system  makes  government  grant  programs 
a  relentless  engine  of  secularization.  I  believe  that  government 
programs  should  have  as  neutral  an  effect  as  possible,  which  means 
that  the  programs  should  be  administered  without  discrimination  on 
the  basis  of  religion. 

Is  congressional  action  appropriate? 

Some  may  argue  that  interpretation  of  the  Constitution  is  a 
matter  belonging  solely  to  the  courts,  and  that  it  would  be 
inappropriate  for  Congress  to  play  a  role  in  enforcing  the  rights 
of  religious  citizens  to  em  equality  of  treatment.  This 
misconceives  the  historic  role  of  Congress  under  our  constitutional 
system  as  an  enforcer  of  rights  auid  as  a  corrective  to  judicial 
misconstruction.  Both  by  constitutional  amendment  and  by  statute. 
Congress  has  frequently  intervened  when  the  courts  have  failed  to 
provide  adequate  protection  for  constitutional  rights  or  have 
otherwise  misinterpreted  the  Constitution. 

I  agree  with  those  who  say  that  the  First  Amendment  does  not 
require  improvement.  But  it  is  plain  that  the  interpretation  of  the 
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First  Amendment  by  the  courts  does  require  improvement .  This  could 
come  cJDOut  in  one  of  three  ways.  First,  we  could  hope  that  the 
courts  will  correct  their  ways.  This  is  always  possible,  but  the 
record  of  inconsistent  interpretations  of  the  Estaiblishment  Clause 
for  the  past  40  years  does  not  give  much  ground  for  optimism  that 
the  Court  will  adopt  a  clear  position  and  stick  to  it.  Second, 
Congress  could  pass  a  statute,  modelled  after  the  Equal  Access  Act 
or  the  Religious  Freedom  Restoration  Act.  This  could  well  be  an 
effective  strategy.  But  since  much  of  the  problem  here  is  caused 
by  an  exaggerated  and  distorted  interpretation  of  the  Establishment 
Clause,  it  is  far  from  obvious  that  such  a  statute  would  be 
enforceable.  Where  the  problem  is  constitutional  in  nature,  a 
constitutional  solution  may  be  required.  Third,  Congress  could 
propose  a  constitutional  amendment,  embodying  the  fundamental 
principle  of  religious  equality.  Although  it  is  to  be  expected  that 
some  separationist  groups  would  fight  such  an  effort  with  great 
vigor,  the  principle  of  religious  equality  will  no  doubt  strike  a 
chord  with  the  American  public  as  reflecting  a  fair  and  workeQale 
approach  to  church-state  problems.  If  adopted,  it  would  guarantee 
that  religious  expression  is  given  equal  treatment  in  public  forums 
and  that  religious  activities  are  given  equal  access  to  public 
benefits,  without  giving  religion  in  general  (or  any  specific 
religion)  an  advantage.  It  would  thus  contribute  to  religious 
liberty  while  guaranteeing  to  all  Americans,  secular  as  well  as 
religious,  an  equal  liberty.  Unlike  separationist  and  secularist 
interpretations  of  the  First  Amendment,  it  would  stand  for 
neutrality. 

Even  if  not  ultimately  adopted,  pxoblic  deliberation  over  such 
a  proposal  would  bring  these  important  questions  to  the  forefront, 
and  --  like  the  proposed  Child  Lessor  Amendment  and  Equal  Rights 
Amendments  in  the  past  -  -  might  well  be  a  stimulus  for  reform  that 
would  make  ultimate  ratification  unnecessary.  Because  of  a  lack  of 
interest  aunong  the  press  and  the  often  arcane  Icuiguage  of  legal 
decisions,  the  public  has  not  been  made  aware  of  the  extent  to 
which  our  constitutional  freedom  of  religion  has  been  transformed 
into  a  freedom  from  religion.  Public  discussion  of  these  issues 
would  in  itself  be  a  positive  development.  Much  of  the  problem  has 
occurred  because  religious  discrimination  has  been  cloaked  in 
language  of  "the  separation  between  church  and  state"  and  other 
legal  formulas  that  disguise  what  really  is  going  on.  It  is  time  to 
bring  these  issues  out  into  the  open. 
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Mr.  Canady.  Dr.  Davis. 

STATEMENT  OF  DEREK  H.  DAVIS,  DIRECTOR,  J.M.  DAWSON 
INSTITUTE  OF  CHURCH-STATE  STUDIES,  BAYLOR  UNIVERSITY 

Mr.  Davis.  Thank  you,  Mr.  Chairman. 

I  also  appreciate  the  opportunity  to  appear  before  you  today. 

Let  me  state  my  basic  agreement  with  part  of  what  Professor 
McConnell  just  said.  That  is  that  what  we  need  is  a  commonsense 
approach  to  all  of  this.  On  the  one  hand,  no  advancement  of  reli- 
gion in  the  public  square,  but  on  the  other  hand,  no  discrimination 
either. 

Most  of  what  we  have  heard  this  morning  I  think  has  dealt  with 
various  acts  of  discrimination  against  American  citizens,  particu- 
larly in  the  public  school  realm.  I  don't  think  anyone  here  would 
dispute  the  fact  that  on  occasion  there  have  been  egregious  viola- 
tions of  students'  rights. 

Certainly,  there  have  been  cases  in  which  students  have  not  been 
allowed  to  pray  over  their  lunch,  students  have  been  told  that  they 
cannot  bring  a  Bible  to  school,  students  have  been  asked  to  ex- 
punge all  references  to  religion  from  academic  papers,  et  cetera. 
But  I  would  submit  that  the  proper  resolution  for  those  kinds  of 
violations  of  the  law  would  be  not  a  constitutional  amendment  to 
correct  that  sort  of  problem,  but  to  properly  instruct  those  who  are 
violating  the  law  as  to  what  the  law  actually  is. 

In  many  cases,  school  administrators  need  to  be  admonished, 
they  need  to  be  corrected.  In  some  cases,  if  they  continue  in  such 
acts,  they  may  need  to  in  fact  be  fired.  But  I  would  be  opposed  to 
amending  the  Constitution  in  ways  that  would  significantly  alter 
the  meaning  of  the  religion  clauses  as  we  now  understand  them. 

There  have  been  a  lot  of  proposals  for  a  constitutional  amend- 
ment, so-called  religious  equality  amendment,  that  have  been  float- 
ing around.  I  think  I  have  read  most  of  them.  I  should  say  that  I 
think  most  of  these  represent  very  radical  surgery,  surgery  from 
which  I  do  not  think  we  would  ever  recover  as  a  nation. 

These  proposals  are  considerably  more  sweeping  in  their  effects 
than  advertised.  In  fact,  they  essentially  repeal  the  free  exercise 
and  establishment  clauses  as  we  have  come  to  understand  them 
over  200  years  of  hard-fought  interpretive  experience.  In  most  of 
these  proposals,  in  fact,  the  free  exercise  clause  is  subsumed  by  the 
free  speech  clause.  Any  kind  of  religious  expression  becomes,  "pro- 
tected free  speech."  And  the  establishment  clause,  intended  by  the 
Framers  to  place  restraints  on  the  governmental  advocacy  of  reli- 
gion, is  explicitly  rendered  void  in  its  ability  to  curb  the  new  free 
speech  advancements. 

Beyond  these  generalities,  I  have  many  specific  objections  to  the 
kind  of  amendment  being  proposed,  but  in  the  interest  of  time,  I 
will  just  briefly  mention  three  or  four:  First,  such  an  amendment 
would  threaten  the  religious  liberty  of  America's  religious  minori- 
ties, since  it  would  result  in,  despite  what  I  can  only  assume  to  be 
the  best  intentions  of  all  of  its  draft  persons,  what  James  Madison 
called,  "The  superior  force  of  an  interested  and  overbearing  major- 
ity." 

That  is,  in  my  view,  the  amendments  being  circulated  would 
have  the  effect  of  allowing  Christian  expression — and  I  should  say 
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here  that  I  do  speak  as  a  Christian  individual.  I  say  that  only  be- 
cause it  is  a  common  misconception  that  the  Christian  faith  and  a 
strong  commitment  to  the  separation  of  church  and  state  are  in 
fact  incompatible.  They  are  not — ^but  I  think  the  amendment  would 
have  the  effect  of  allowing  Christian  expression  to  drown  out  the 
voices  of  minority  religions,  and  the  establishment  clause  would  be 
stripped  of  its  power  to  prevent  it.  No  one  doubts  that  this  Nation 
commands  a  Christian  majority.  Under  the  proposed  amendment, 
not  only  would  State,  county,  and  local  governments  have  the  right 
to  declare  themselves  to  be  Christian  governments,  they  could  free- 
ly erect  various  symbols  to  prove  it. 

Someone  will  surely  reply,  this  is  a  religious  equality  amend- 
ment. Christians  may  have  the  right  to  do  that,  but  so  would  other 
religious  groups.  Fine,  but  who  really  believes  that  any  other  reli- 
gion would  be  able  to  command  a  majority  on  various  governmental 
councils? 

Even  if  a  Jewish,  Islamic,  or  Buddhist  majority  were  to  gain 
power  long  enough  to  enact  measures  elevating  their  own  religion 
to  preferred  status,  how  long  would  that  majority  remain  in  office? 
And  even  if  they  were  able  to  enact  such  measures  with  some  per- 
manence, is  this  what  we  really  want  in  America,  a  competition  of 
Christian  versus  non-Christian  groups,  all  vying  to  create  their 
own  establishments,  reducing  members  of  the  nonpreferred  reli- 
gions to  second-class  citizen  status? 

I  would  especially  worry  about  this  problem  of  majoritarianism 
in  the  public  school  setting.  Under  the  proposed  amendment,  stu- 
dents would  have  the  right  to  pray  or  engage  in  other  kinds  of  reli- 
gious expression  any  time  they  would  be  entitled  to  engage  in  so- 
called  nonreligious  speech. 

In  other  words,  schoolchildren,  individually  or  in  groups,  would 
be  entitled,  over  the  objection  of  dissenting  students,  to  engage  in 
vocal  prayer  or  religious  discussion  or  instruction  in  the  classroom 
setting  in  school  assemblies,  commencement  exercises,  or  athletic 
events  and  postgame  celebrations  simply  because  this  is  speech  not 
to  be  treated  as  religious  speech. 

It  would  be  argued  by  some,  that  is  by  the  amendment's  pro- 
ponents, that  this  should  be  protected  free  speech.  But  I  would  sub- 
mit that  this  is  precisely  why  religious  speech  is  separately  treated 
in  the  first  amendment.  Religious  speech  is  speech  of  a  special  and 
particular  character  and  must  sometimes  play  by  different  rules. 

One  of  these  rules  as  evidenced  by  the  fact  that  the  Framers  in- 
tentionally juxtaposed  the  free  exercise  clause  with  the  establish- 
ment clause,  is  that  certain  kinds  of  religious  speech  in  public  set- 
tings go  too  far  and  must  be  restrained  by  the  establishment 
clause.  But,  of  course,  that  is  why  in  the  proposals  we  are  seeing, 
it  is  not  enough  to  provide  that  religious  speech  is  only  free  speech, 
they  must  go  further  to  provide  that  the  establishment  clause  can- 
not be  invoked  to  limit  such  free  speech. 

Second,  the  proposals  that  I  have  seen  are  more  than  just  pro- 
posals to  convert  free  exercise  to  free  speech.  They  are  funding 
mechanisms  as  well.  They  give  governments  at  all  levels  the  power 
to  appropriate  moneys  to  churches,  mosques,  synagogues,  and  other 
various  houses  of  worship  and  religious  organizations,  including  re- 
ligious schools. 
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The  argument  is  being  put  forward  that  all  religions  would  be 
entitled  to  the  public  purse,  but  I  submit  that  this  would  create 
chaos  in  our  system.  Giving  money  to  any  religious  group  will  auto- 
matically entitle  every  other  religious  group  to  equal  privileges.  We 
will  turn  religion  into  political  football,  and  I  would  guess  that  in 
the  end,  minority  religions  without  the  political  resources  and  polit- 
ical clout  to  ensure  that  they  get  their  fair  share  of  the  pie  will  be 
badly  discriminated  against. 

What  is  so  wrong  with  the  current  system  of  requiring  religion 
to  rely  on  its  supporters  and  ultimately  upon  God  for  sustenance? 
To  do  otherwise,  defames  what  religion  is  all  about.  It  is  incredible 
to  me  that  in  the  United  States  of  America,  where  religion  is  alive 
and  robust,  we  may  be  on  the  verge  of  adopting  funding  practices 
that  have  for  centuries  characterized  Europe,  where  religion  is  es- 
sentially moribund,  if  not  in  some  places,  dead. 

Third,  I  would  submit  that  the  primary  reason  for  the  passage 
of  a  constitutional  amendment  dealing  with  religion  is  the  appar- 
ent decline  of  morality  in  our  Nation.  All  of  us,  of  course,  are  vi- 
tally concerned  with  what  we  perceive  to  be  a  moral  decline  in  our 
Nation.  I  would  submit,  however,  that  the  cause  of  the  decline  is 
not,  as  many  would  lead  us  to  believe,  faulty  Supreme  Court  deci- 
sions since  the  1960's,  specifically  the  Engel  and  the  Schempp 
cases,  and  their  progeny,  which  removed  teacher-led  prayers  and 
religious  exercises  from  the  public  schools.  Nor  is  the  cure  in  the 
1990's  and  beyond,  more  prayer  and  religious  exercises  in  the  pub- 
lic schools. 

We  live  in  a  very  complex  society.  And  I  think  we  should  recog- 
nize that  many  social  forces  have  been  at  work  over  the  past  30 
years  which  have  contributed  to  the  present  moral  decline.  These 
would  include  rapid  population  increase,  the  post-World  War  II  eco- 
nomic boom  which  fueled  materialistic  attitudes,  ethnic  and  reli- 
gious pluralism,  the  rights  movement  of  the  1960's,  including  civil 
rights,  minorities'  rights,  children's  rights,  women's  rights,  et 
cetera.  The  Vietnam  era  increased  exposure  to  the  global  commu- 
nity. And  as  Senator  Dole  reminded  us  last  week,  the  prevalence 
of  sex  and  violence  themes  in  the  media.  All  of  these  factors  have 
had  searing  and  lasting  effects  upon  our  society. 

My  point  is  that  if  we  are  in  a  moral  slide,  and  I  think  we  are, 
a  slide  which  is  worldwide,  by  the  way,  and  not  specific  only  to  the 
United  States,  that  it  is  naive  to  point  the  finger  at  the  Supreme 
Court  for  causing  it  all,  and  is  therefore  a  serious  overreaction  to 
amend  the  Constitution  to  remedy  a  problem  which  does  not  have 
its  source  in  the  Constitution  or  in  faulty  constitutional  interpreta- 
tion. 

And  in  brief  and  in  summary,  I  would  say  that  our  resolution  for 
very  real  problems  that  do  exist  is  not  a  constitutional  amendment, 
but  simply  to  engage,  I  think,  in  a  massive  program  of  education 
of  the  public  and  particularly  those  who  are  administrators  in  pub- 
lic fora  and  various  realms  within  our  public  life  that  need  to  un- 
derstand the  law;  a  massive  education  program  to  enforce  good 
laws  already  on  the  books. 

Thank  you  very  much  for  your  time. 

Mr.  Canady.  Thank  you,  Mr.  Davis. 

[The  prepared  statement  of  Mr.  Davis  follows:] 
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Prepared  Statement  of  Derek  H.  Davis,  Director,  J.M.  Dawson  Institute  of 
Church-State  Studies,  Baylor  University 


I  am  opposed  to  amending  the  Constitution  in  ways  that  woiild  significantly  alter  the 
meaning  of  the  religion  clauses  as  we  now  understand  them.  The  proposals  for  a 
ReUgious  Equality  Amendment  represent  radical  surgery— surgery  from  which  I  fear  we 
woiild  never  recover.  These  proposals  are  considerably  more  sweeping  in  their  effects 
than  advertised.  In  fact,  they  essentially  repeal  the  Free  Exercise  and  Establishment 
Qauses  as  we  have  come  to  understand  them  over  more  than  200  years  of  interpretive 
experience.  The  Free  Exercise  Qause  is  subsumed  by  the  Free  Speech  Clause;  any  kind 
of  religious  expression  becomes  protected  "free  speech,"  and  the  Establishment  Clause, 
intended  by  the  framers  to  place  restraints  on  the  goverrunental  advocacy  of  religion,  is 
explicitly  rendered  void  in  its  ability  to  curb  the  new  "free  speech"  advancements. 
Beyond  these  generalities,  I  have  many  specific  objections  to  the  kind  of  Amendment 
being  proposed,  but  in  the  interest  of  time,  I  will  briefly  mention  only  four. 


1.  Such  an  Amendment  would  threaten  the  religious  liberty  of  America's  religious 
minorities,  since  it  would  result  in,  despite  what  I  can  only  assume  to  be  the  best 
intentions  of  its  draftspersons,  what  James  Madison  called  "the  superior  force  of  an 
interested  and  overbearing  majority."  That  is,  the  Amendment  would  have  the  effect  of 
allowing  Christian  expression  (and  I  should  mention  here  that  I  speak  as  a  Christian)  to 
drown  out  the  voices  of  minority  religions,  and  the  Establishment  Clause  would  be 
stripped  of  its  power  to  prevent  it. 

No  one  doubts  that  this  nation  commands  a  Christian  majority.  Under  the  proposed 
Amendment,  not  only  would  state,  county,  and  local  govenunents  have  the  right  to 
declare  themselves  to  be  Christian  governments,  they  could  freely  erect  various  symbols 
to  prove  it.  Someone  will  surely  reply,  "Well,  this  a  religious  equality  amendment. 
Christians  may  have  the  right  to  do  that  but  so  would  other  religious  groups."  Fine,  but 
who  really  believes  that  any  other  religion  would  be  able  to  command  a  majority  on 
various  governmental  councils.  Even  ir  a  Jewish,  Islamic,  or  Buddhist  majority  were  to 
gain  power  long  enough  to  enact  measures  elevating  their  own  religion  to  preferred 
status,  how  long  would  that  majority  remain  in  office?  And  even  if  they  were  able  to 
enact  such  measures  with  some  permanence,  is  this  what  we  want  in  America—a 
competition  of  Christian  versus  non-Christian  groups,  all  vying  to  create  their  own 
establishments,  reducing  members  of  the  nonpreferred  religions  to  second  class  citizen 
status? 

I  would  especially  worry  about  this  problem  of  majoritarianism  in  the  public  school 
setting.  Under  the  proposed  amendment,  students  would  have  the  right  to  pray  or 
engage  in  other  religious  expression  any  time  they  would  be  entitled  to  engage  in 
nonreligious  speech.  In  other  words,  school  children,  individually  or  in  groups,  would 
be  entided,  over  the  objection  of  dissenting  students,  to  engage  in  vocal  prayer  or 
religious  discussion  or  instruction  in  the  classroom  setting,  in  school  assemblies, 
commencement  exercises,  or  athletic  events  and  postgame  celebrations  simply  because 
this  is  speech  not  to  be  treated  as  religious  speech.  It  will  be  argued  by  the 
Amendment's  proponents  that  this  should  be  protected  free  speech,  but  I  would  submit 
that  this  is  precisely  why  religious  speech  is  separately  freated  in  the  First  Amendment. 
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Religious  speech  is  speech  of  a  special  and  particular  diaracter,  and  must  sometimes 
play  by  di^rent  rules.  One  of  diese  niles,  as  evidenced  by  tfie  fact  that  the  framers 
intentionally  juxtaposed  the  Free  Exercise  Clause  with  ttie  Establishment  Qause,  is  that 
certain  kinds  of  religious  speech  in  public  settings  go  too  far  and  must  be  restrained  by 
the  Establishment  Qause.  But  of  course  that  is  why  in  die  proposals  we  are  seeing,  it  is 
not  enough  to  provide  that  religious  speech  is  only  free  speech;  they  must  go  further  to 
provide  &at  the  Establishment  Clause  carmot  be  invoked  to  limit  such  "free  speech." 

2.  The  proposed  Religious  Equality  Amendment  is  not  merely  a  provision  to  convert  all 
religious  speech  to  free  speech.  It  is  a  funding  mechaiusni  as  well.  It  would  give 
governments  at  all  levels  the  power  to  appropriate  monies  to  churches,  nvosques, 
synagogues,  and  various  other  houses  of  worship  and  religious  organizations,  including 
religious  schools.  The  argument  is  being  put  forward  that  all  religions  wiU  be  entitled  to 
the  public  purse,  but  I  submit  that  this  wUl  create  chaos.  Giving  money  to  any  religious 
group  will  automatically  entitle  every  ottier  religious  group  to  equal  privileges.  We  will 
turn  religion  into  political  football,  and  I  would  guess  that  in  the  end,  minority  religior«, 
without  the  financial  resources  or  political  clout  to  ensure  that  they  get  their  share  of  the 
pie,  will  be  badly  discriminated  against.  What  is  so  wrong  with  the  current  system  of 
requiring  religion  to  rely  on  its  supporters,  and  ultimately,  upon  God,  for  sustenance? 
To  do  otherwise  defames  what  religion  is  all  about. 

It  is  incredible  to  me  that  in  the  United  States  of  America,  where  religion  is  alive  and 
robust,  we  may  be  on  the  verge  of  adopting  funding  practices  that  have  for  centuries 
characterized  Europe,  where  religion  is  essentially  moribtuid. 

3.  Lef  s  be  honest.  The  primary  reason  for  tf«  passage  of  a  constitutional  amendnient 
dealing  with  religion  is  the  apparent  decline  of  morality  in  our  nation.  All  of  us  are 
vitally  concerned  with  what  we  j>ercerve  to  be  a  moral  decline  in  America.  I  would 
submit,  however,  that  the  cause  of  the  decline  is  not,  as  many  would  lead  us  to  believe, 
the  Supreme  Court  decisions  of  the  1960s— specifically  Ae  Engle  and  Schempp  decisions 
and  their  progeny— which  removed  teacher-led  prayers  and  religious  exercises  from  the 
public  schools,  nor  is  the  cure  in  the  1990s  and  beyond  more  prayer  and  religious 
exercises  in  the  pubHc  schools. 

We  live  in  a  complex  society,  and  I  think  we  should  recognize  that  tnany  social  forces 
have  been  at  work  over  the  past  thirty  years  which  have  contributed  to  the  present 
moral  decline.  These  would  include  rapid  population  increase;  the  post-WW  11 
economic  boom  which  fed  materialistic  attitudes;  increased  ethnic  and  religious 
pluralisn\;  the  rights  movements  of  the  60s— civil  ri^ts,  minority  rights,  women's  rights, 
children's  rights,  and  criminal  rights;  the  Vietnam  War;  increased  exposure  to  the  global 
community;  and,  as  Senator  Dole  reminded  us  last  week,  the  prevalence  of  sex  and 
violence  themes  in  the  media.  All  of  these  factors  have  had  searing  and  lasting  effects 
upon  our  society.  My  point  is  Aat  if  we  are  in  a  moral-slide— and  I  tfunk  we  are  (a  slide 
which  is  worldwide,  by  the  way.  and  not  specific  oiUy  to  the  U.S.),  then  it  is  naive  to 
point  the  finger  at  the  Supreme  Court  for  causing  it  all,  and  it  is  therefore  a  serious 
overraction  to  amend  the  Constitution  to  remedy  a  problem  which  does  not  have  its 
source  in  the  Constitution  or  in  faulty  Constitutioiial  interpretation. 

4.  As  I  have  already  mentioned,  tf\e  proposed  Amendment  allows  govenunents  to  ave 
public  and  ceremonial  accommodation  to  the  religious  heritage  of  the  people.  This 
^vould  give  government  a  ^vhole  new  jurisdiction  over  religion  and  permit  governments 


139 


to  advance  religions  which  are  repugnant  to  many  of  our  people.  Such  a  provision 
would  vitiate  the  whole  doctrine  of  church-state  separation  which  Sanford  Cobb,  the 
eminent  religious  historian  of  earlier  Ais  century,  referred  to  as  "America's  great  gift  to 
civilization  and  to  the  world."  The  genius  of  the  Anxerican  system  b  that  in  religious 
matters  the  government  is  neutral— by  law.  This  commitment  allows  all  citizens  to 
practice  their  religious  faiths  freely  widiout  having  religion  imposed  upon  them  by 
goverrunent. 

The  proposed  Amendment  would  open  up  practices  that  we  thou^t  we  were  putting 
behind  us  200  years  ago  when  our  Constitution  and  Bill  of  Rights  were  adopted.  It 
would  represent  a  return  to  ancient  and  medieval  thinking  where  religion  and 
goverrunent  were  merged  and  thought  to  be  indistinguishable  in  their  goals.  Those 
societies,  including  Greece,  die  Roman  Empire,  and  Medieval  Europe,  believed  that  the 
advancement  of  religion  was  essential  to  social  solidarity  and  the  happiness  of  the 
people.  The  modem  idea  of  the  separation  of  church  and  state  resulted  from  the 
religious  pluralism  that  was  an  outgrowth  of  the  Reformation,  and  the  accompanying 
recognition  that  religion  is  perhaps  more  a  matter  of  private  conscience  than  public 
concern.  The  atrocities  of  the  Middle  Ages  and  the  Reformation  in  which  hundreds  of 
thousands  died  in  Inquisitions,  pogroms,  witch-hunts,  and  religious  wars,  were  thought 
to  be  the  result  of  government  having  too  much  authority  in  matters  of  religion.  The 
evolution  of  individual  rights,  which  began  in  earnest  in  the  14th  century,  led  human 
government— in  the  West  at  least— to  abandon  its  previous  role  of  causing  all  people  to 
conform  to  a  conunon  faith  in  favor  of  a  new  role  of  protecting  individual  rights, 
including  the  free  exercise  of  religion.  In  the  U.S.,  the  First  Amendment's  proscription 
against  religious  establishments  and  its  allowance  for  the  free  exercise  of  religion 
virtually  guaranteed  a  religiously  pluralistic  society— and  the  iiiability  of  any  form  of 
faith  to  achieve  dominance. 

Passage  of  the  Arrrendment  being  circulated  would  create  a  whole  new  framework  of 
fusion  of  religion  and  government— in  essence,  a  reversal  of  the  separation  that  occured 
at  the  founding  and  a  return  to  the  classical  and  medieval  type  polity  which  actively 
promoted  religion  as  the  glue  of  the  social  order.  In  this  framework  religion  becomes  a 
tool,  a  means  to  control  behavior,  an  instrument  to  revivify  the  people,  a  cheap  hireling 
to  provide  a  basis  for  unity,  a  means  merely  to  achieve  political  ends.  In  the  end, 
religion  is  the  loser.  True  religion,  genuine  faith,  is  defamed,  desecrated,  and  trivialized. 
This  is  the  lesson  of  history,  yet  we  are  on  the  verge  of  repeating  the  same  error.  I  fear 
we  have  not  learned  our  history  lessons  very  well.  Religious  belief  has  its  public 
dimensions,  to  be  sure,  but  it  is  first  and  foremost  a  matter  of  private  right.  Church-state 
separation  is  the  great  protector  of  true  faith,  not  its  inhibitor.  We  would  do  well,  I 
believe,  to  heed  the  words  of  James  Madison:  "The  religion  of  every  man  must  be  left  to 
the  conviction  and  confidence  of  every  man.  In  matters  of  religion  no  man's  right  is  to 
be  abridged  by  the  institution  of  civil  society;  religion  is  wholly  exempt  from  its 
competence." 

I  themk  you  for  the  opportunity  to  make  this  statement. 
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STATEMENT  OF  WILLIAM  BENTLEY  BALL,  ATTORNEY,  BALL, 
SKELLY,  MURREN  &  CONNELL 

Mr.  Ball.  Thank  you,  Mr.  Chairman,  members  of  the  sub- 
committee. 

I  have  in  my  prepared  testimony  covered  two  topics.  One  is  the 
prayer  issue,  and  the  other  is  the  larger  issue  of  what  I  had  said 
appear  to  be  serious  denials  of  religious  liberties  in  our  public 
schools. 

I  think  there  are  some  misconceptions  that,  and,  as  Professor 
McConnell  noted,  points  are  being  missed  on  each  side  or  passing 
each  other.  The  matter  of  sajdng  that  children  can  today  legally 
pray,  as  several  speakers  have  mentioned,  is  of  course  true.  But 
that  doesn't  mean  that  they  have  a  real  freedom  to  pray  because 
their  prayer  must  be  covert. 

Mr.  Frank  spoke  of  the  fact  that  children  not  only  can  pray  by 
themselves,  but  they  can  also  find  free  school  time  in  which  to 
pray.  This  is  quite  different  from  what  many  of  the  people  who  are 
seeking  some  kind  of  prayer  amendment  are  talking  about.  The 
fact  is  that  the  Supreme  Court  has  ruled  emphatically  that  there 
may  not  be  prayer  in  the  public  schools  in  any  open  way.  That  is 
to  say  that  there  may  be  no  expression  of  prayer  by  children  in 
times  set  by  the  school. 

Now,  no  one  has  suggested  that  the  State  be  composing  prayers 
or  that  children  be  made  to  recite  State-composed  prayers.  The 
only  thing  the  rational  prayer  advocates  are  talking  about,  as  I  see 
it,  is  the  creating  of  an  opportunity  to  pray.  That  creating  must 
come  about  by  official  action,  it  is  true.  The  State  would  be  saying, 
in  effect,  that  there  will  be  set  aside  a  time  daily  when  prayer  or 
reflection  can  take  place.  It  wouldn't  be  commanding  silent  prayer. 
It  would  merely  be  allowing  the  opportunity  to  pray. 

Now,  I  heard  it  said  a  few  moments  ago  that  we  don't  want  to 
have  any  amendment  which  would  allow  prayer.  If  we  are  going  to 
allow  other  forms  of  religious  expression,  if  we  are  concerned  at 
this  hearing  about  religious  expression  in  the  public  schools  on  a 
parity  with  secular  expression,  I  don't  see  why  prayer  would  be  ex- 
cluded from  that  allowed  religious  expression. 

I  think  here  we  are  talking  about  two  basic  things:  One  is  an  ab- 
sence and  the  other  is  a  presence.  Nobody  described  the  absence 
factor  better  than  Sir  Walter  Moberly,  in  describing  the  British  col- 
leges of  some  years  ago,  when  he  said. 

It  is  a  fallacy  to  suppose  that  by  omitting  a  subject  you  teach  nothing  about  it. 
On  the  contrary,  you  teach  that  it  is  to  be  omitted  and  that  it  is  therefore  a  matter 
of  secondary  importance.  And  you  teach  this  not  openly  and  explicitly,  which  would 
invite  criticism,  you  simply  take  it  for  granted  and  there  by  insinuate  silently,  insid- 
iously and  all  but  irresistibly. 

So  the  ruling  out  of  the  traditional  practice  of  allowance  of  pray- 
er by  the  Supreme  Court,  has  really  been  a  positive  teaching  to 
children.  Children  know  that  that  is  a  forbidden  thing. 

The  allowance  of  prayer,  it  seems  to  me,  should  be  corrected  by 
the  Supreme  Court  itself.  But  we  cannot  suggest  that  the  Supreme 
Court  be  amended.  We  have  to  suggest  that  the  Constitution  be 
amended  in  order  to  correct  this  problem  which  has  arisen.  It  is  not 
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a  problem  of  saying  that  there  should  be  State-composed  prayers 
or  that  kids  should  be  required  to  pray.  It  is  simply  a  question  of 
saying  they  should  be  at  least  afforded  the  opportunity  in  a  realis- 
tic way,  and  that  a  constitutional  amendment  is  needed  to  ensure 
that. 

The  matter  of  presence  is  the  other  thing  that  I  mentioned.  We 
have  had,  with  the  departure  of  prayer,  with  the  rulings  of  the  Su- 
preme Court  which  have  effectively  secularized  our  schools,  quite 
naturally  and  inevitably  the  rushing  in  of  values  to  supplant  what 
had  been  there.  We  have  definitely  secular  humanist  impositions, 
which  I  have  encountered  many  times  in  my  practice  where  chil- 
dren are  told  that  they  should  join  in  such  things  as  a  magic  circle 
to  discuss  matters  of  famiUal  privacy,  sexual  privacy. 

We  have  other  kinds  of  values-related  programs.  Paul  Vitz,  of 
NYU,  described  these  very,  very  well,  when  he  spoke  to  the  fact 
that  these  programs  have  engendered  a  moral  relativism,  which  he 
believes  is  highly  destructive  to  the  child  and  to  society.  We  have, 
in  other  words,  substitutes  for  religion,  which  are  of  a  secularist 
nature. 

What  is  to  be  done  about  that  presence?  What  can  parents  do? 

They  would  like  protection,  I  think,  and  the  protection  would 
have  to  come  through  a  constitutional  amendment,  a  protection  of 
the  liberties  of  children  in  schools  not  to  be  discriminated  against 
on  account  of  religion. 

I  will  be  happy  to  pursue  any  questions  that  the  Members  may 
have. 

[The  prepared  statement  of  Mr.  Ball  follows:] 
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Prepared  Statement  of  William  Bentley  Ball,  Attorney,  Ball,  Skelly, 
murren  &  connell 


I  come  bpfore  you  as  a  lawyer  who  has  been  deeply 
involved  in  constitutional  litigation.  As  a  member  of  the 
firm  of  Ball,  Skelly,  Murren  and  Connell,  Harrisburg, 
Pennsylvania,  I  have  presented  religious  liberty  cases  in 
the  courts  of  twenty-two  states  and  have  presented  ten  such 
cases  before  the  Supreme  Court  of  the  United  States.  These 
have  included  such  landmark  cases  as  Lemon  v.  Kurtzman 
(1971),  Wisconsin  v.  Yoder  (1972),  and  Zobrest  v.  Catalina 
Foothills  School  District  (1993).  Previously,  as  Professor 
of  Law  at  the  Villanova  University  Law  School,  I  had  taught 
the  subject  of  Constitutional  Law,  and  today  I  serve  on  the 
adjunct  faculty  of  the  Dickinson  Law  School  presenting  a 
seminar  on  religious  liberty. 

I  have  published  widely  on  constitutional  issues,  and 
air  author  of  the  book  MERE  CREATURES  OF  THE  STATE  (Crisis 
Books,  199A)  which  relates  in  part  to  matters  you  are 
considering  today.  Further  details  of  my  background  are 
appended  to  this  statement. 

The  joint  letter  from  Mr.  Hyde  and  Mr.  Canady  which 
has  prompted  my  testimony  today  very  properly  asks,  "first 
and  foremost,"  whether  there  exists  a  problem  respecting 
religious   rights  which  the  Congress  needs   to  address. 
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Plainly  there  is,  but  why  that  is  so  has  been  obscured  by 
those  who  are  claiming  that  no  problem  exists.  In  saying 
"obscured,"  I  do  not  mean  to  accuse  them  (or  most  of  them) 
of  anti-religious  bias.  Indeed,  what  will  make  your 
decision,  following  these  hearings,  a  tough  nut  to  crack  is 
that  you  are  faced  by  a  conflict  of,  for  the  most  part,  very 
sincere  contentions. 

Rather,  I  speak  of  "obscured"  simply  because  opponents 
of  any  sort  of  religious  liberty  amendment  to  the 
Constitution  -  either  limited  to  a  provision  respecting 
prayer  in  the  public  schools  or  reaching  more  broadly  -  warn 
that  "tinkering  with  the  Constitution"  (which  is  how  they 
choose  to  describe  every  amendment  being  proposed  in 
connection  with  these  hearings)  is  a  very  dangerous  business 
indeed. 

I  am  sure  you  will  readily  dismiss  the  "tinkering" 
jargon  from  your  minds.  The  amending  of  the  Constitution  of 
the  United  States  is  indeed  a  "fundamental  exertion."  But  I 
fear  that,  in  reference  to  the  public  schools,  a  good  many 
straw  men  are  now  being  trotted  before  your  eyes 
constitutional  amendments  which  are  creatures  of  the 
tactical  imagination  of  amendment  opponents.  For  example, 
an  amendment  which  would  call  for  state-composed  prayers,  an 
amendment  which  would  require  school  prayers ,  an  amendment 
which  would  permit  student-initiated  prayers.  But  no  one  is 
calling  for  state-composed  prayers.  No  one  is  suggesting 
making  students  pray.   No  one  is  claiming  that  an  amendment 
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would  be  workable  which  gives  students  an  open-ended  right 
ot  initiation  of  public  school  programs.  Let  me  speak 
instead  of  realities,  addressing  first  a  possible  school 
prayer  amendment,  then  a  possible  amendment  more  broadly 
protecting  religious  liberty  in  education. 

I .  PRAYER 
There  are  two  great  difficulties  which  many  parents  of 
public  school  children  are  facing.  One  is  an  absence,  the 
other  a  presence.  The  absence  is  the  legally  enforced 
absence  of  any  recognition  of  God  in  public  schools  and  of 
the  opportunity  to  offer  prayer  to  Him  except  covertly.  No 
one  has  spoken  more  cogently  on  this  "absence"  than  Sir 
Walter  Moberly  in  his  comment  on  the  secularized  British 
college.  "Certainly,"  he  said,  "it  neither  inculcates  nor 
expressly  repudiates  belief  in  God.  But  it  does  what  is  far 
more  deadly  than  open  rejection:  it  ignores  Him."  Moberly 
goes  on: 

It  is  a  fallacy  to  suppose  that  by  omitting  a 
subject  you  teach  nothing  about  it.  On  the 
contrary  you  teach  that  it  is  to  be  omitted,  and 
that  it  is  therefore  a  matter  of  secondary 
importance.  And  you  teach  this  not  openly  and 
explicitly,  which  would  invite  criticism;  you 
simply  take  it  for  granted  and  thereby  insinuate 
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it    silently,    insidiously,    and    all    but 
irresistibly. 


The  void  which  Moberly  describes  is  not  filled  by 
those  few  accommodations  to  religion  described  in  the  recent 
joint  statement  on  religion  in  the  public  schools  made  by 
sixteen  national  educational  bodies,  including  ten  major 
religious  organizations.  That  statement  recognizes  the 
obvious  and  minimal  accommodations  to  religion  of  allowing 
students  to  be  absent  to  observe  their  religious  holidays. 
Beyond  that,  it  principally  suggests  that  public  school 
teachers  can  permissibly  "teach  about"  the  various 
religions,  and,  relatedly,  allow  presentations  of  religious 
music,  art  and  literature  as  part  of  cultural  learning.  But 
objective  "teaching  about"  a  religion  is  a  hazardous  task. 
For  a  Catholic  teacher  to  "teach  about"  Baptist  beliefs  may 
present  difficulties  both  for  that  teacher  and  her  Baptist 
pupils.  So  with  a  Jewish  teacher  who  would  cover  Catholic 
belief  in  the  Incarnation.  To  avoid  minefields,  therefore, 
"teach  about"  will  have  to  be  pretty  vapid  stuff.  The  fact 
that  it  may  be  utilized  to  teach  religious  tolerance  has 
nothing  to  do  with  whether  it  helps  fill  the  religious  void, 
to  meet  religious  need. 

But  you  now  rightly  ask:  why  should  our  public 
schools  be  vehicles  for  meeting  religious  needs  of  children? 
If  parents  want  their  children  to  have  a  religious 
education,  should  they  not  send  them  to  religious  schools? 
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And  our  public  schools,  in  most  cases,  have  children  of  many 
different  denominations  and  of  no  denomination.  How  can  a 
public  school  simultaneously  meet  the  religious  needs  of  its 
Baptist,  Jewish,  Catholic,  Adventist  and  other  children  of 
particular  religions? 

It  can  do  so,  in  my  judgement,  at  least  through  its 
allowance  of  the  one  form  of  religious  expression  which  an 
unredoubted  majority  of  American  parents  desire  for  their 
children:  prayer.  All  public  school  children  can,  of 
course,  engage  today  in  prayer.  No  Supreme  Court  decision 
bars  this.  But  what  the  Court  has  barred  is  an  officially 
designated  opportunity  of  students  to  pray  -  even  by 
voluntary  silent  prayer.  The  restoration  of  that 
traditional  right  would  not  convert  our  public  schools  into 
schools  cf  religion.  In  situations  in  the  past,  involving 
religion  in  the  public  schools ,  we  have  been  rightly 
concerned  about  use  of  coercive  state  power  to  impose  upon 
religious  minorities.  I  think  here  particularly  of  Jewish 
children  being  isolated  from  Christian  observances,  or  of 

Catholic   children   being   forced   to   recite   Protestant 

L 
religious   texts.  '    But   today  the  Supreme  Court  has   so 

radically  construed  the  Establishment  Clause  that  it  has 

created  a  harsh  censorship  of  public  school  children  of 

religious  faith. 

The  public  school's  designating  of  a  period  in  each 

school  day  for  silent  prayer  would  liberate  children  from 

that  censorship.   For  this  a  constitutional  amendment  is 
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obviously  required.  If  some  would  charge  that  this  would 
be  exerting  public  power  to  acknowledge  God  in  that  minimal 
way,  they  would  be  exactly  right.  I  cannot  doubt  that  the 
majority  of  our  people  in  the  States,  through  conventions  or 
their  legislatures,  would  greatly  approve  of  this. 

II.  OTHER  RELIGIOUS  LIBERTY  IN  EDUCATION 
At  the  beginning  of  my  testimony,  I  had  spoken  of  two 
great  difficulties  which  parents  of  public  school  children 
face  with  regard  to  religion  -  one  of  these  being  an 
absence.  I  have  just  discussed  that  and  recommended  the 
remedy  in  the  form  of  a  prayer  amendment.  The  other 
difficulty  is  a  presence,  the  presence  of  an  aggressive 
secularism  being  advanced  in  many  public  schools  in  the  wake 
of  Supreme  Court  decisions  which  have  effectively 
secularized  public  education.  This  advance  has  taken  two 
forms  -  one  relating  to  programs  and  curriculum,  the  other 
relating  to  discrimination  against  students  who  express 
themselves  religiously.  The  schools  have  been  forced  to 
excise  God  (and  His  commandments)  as  the  ultimate  reference 
point  for  conduct,  peaceableness ,  honesty,  respect  for 
others,  respect  for  one's  own  mind,  diligence,  discipline. 
Those  of  us  who  experienced  the  public  schools  of  half  a 
century  ago  know  that  it  is  incontestably  true  that  the  mere 
presence  in  them  of  traditional  theistic  values  rendered 
them  m.orally  superior  to  the  schools  of  today.  And  that,  in 
turn,   yielded  an  enormous  benefit  to  the  nation.    The 
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"social  decomposition"  which  William  J.  Bennett  warns  may  be 
overtaking  us  is  due,  most  of  all,  to  the  forced  eradication 
of  the  inculcation  of  traditional  moral  values  in  the 
schools  attended  by  the  vast  majority  of  our  children.  But 
nature  abhors  a  vacuum  and  rushes  in  to  fill  it. 

For  the  foreseeable  future,  the  Supreme  Court  will 
continue  to  read  the  Constitution  as  requiring  that  the  life 
of  traditional  religion  in  the  public  schools  be  marginal 
(e.g. ,  as  permitting  Bible  clubs)  at  most.  In  fact,  the 
heavy  momentum  is  in  an  even  worse  direction.  The  vacuum 
has  quite  naturally  attracted  a  rush  of  efforts  to  respond 
to  the  religious  and  moral  needs  of  children.  The  kids' 
hopes,  problems,  questions,  anxieties  go  on.  The  public 
school  teachers'  hands  are  judicially  tied  to  nonreligious 
conformity.  The  need  among  public  educators  for  substitute 
values,  once  God  had  been  ousted,  has  led  to  the  adoption  of 
substitute  religions. 

Values  Clarification,  Magic  Circle,  Quest,  Skills  for 
ADolescents,  and  a  variety  of  New  Age  programs  employing 
Eastern  mind-control  techniques  come  to  mind.  The 
psychologist  Paul  C.  Vitz  has  condemned  the  Values 
Clarification  program  for  its  invasion  of  familial  privacy, 
and  the  individual  privacy  of  students.  He  sees  it  as 
leading  to  social  anarchy  because  of  its  moral  relativism. 
While  parental  protests  have  caused  many  public  school 
districts  to  abandon  or  downplay  Values  Clarification,  he 
warns : 
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Unfortunately  this  moral  relativism  remains  now 
in  the  1990s  as  part  of  many  programs  -  especially 
in  health  and  sex  and  drug  education.  The  name 
"Values  Clarification"  is  gone,  but  the  concept 
under  other  names  continues  to  undermine  the  moral 
life  of  our  children. 

These  programs  are,  of  course,  religious  substitutes 
for  theistic  religion.  They  seek  to  embrace  all  that  lies 
in  the  domain  of  theistic  religion;  the  meaning  of  being  (or 
in  some  of  the  programs,  being's  meaninglessness) ,  how  life 
shall  be  lived,  a  world  outlook,  and  secular  substitutes  for 
spirituality  (e.g. ,  self-awareness) .  In  1961  the  Supreme 
Court  held  Secular  Humanism  (capitalization  by  the  Court)  to 
be  a  "religion"  within  the  meaning  of  the  Religion  Clauses 
of  the  First  Amendment.  That  being  so,  the  use  of  the 
power,  prestige  and  public  funds  of  the  state  to  impose  it 
is  an  even  more  patent  breach  of  the  Constitution  than  the 
breaches  the  Court  chose  to  find  in  the  minimal  religious 
accommodations  in  public  school  life  which  it  has  been 
striking  down  since  19A8. 

Since  Vitz  wrote  his  above  criticism,  a  nightmare  has 
moved  into  place  to  complement  the  materialism  and 
irrationality  of  the  programs  of  which  he  spoke.  It  is  the 
new  sex  education  programs  with  their  components  of  explicit 
information,  making  available  contraceptives,  and  being 
bound,  in  the  instruction,  to  solely  materialist  norms. 
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Efforts  by  parents  protesting  secularist  programs  in 
the  tax-supported  schools  have  frequently  met  with  fierce 
opposition.  In  my  own  practice  I  see  situations  frequently 
in  which  parents  feel  compelled  to  protest  value-impositions 
by  public  schools  which  they  deem  to  be  immoral  or  anti- 
religious.  School  officials  typically  cry  "Censorship!"  or 
"Book-burning"  when  a  parent,  on  moral  grounds,  asks  that 
her  child  not  be  forced  to  read  a  book.  But  the  public 
school  often  deems  book-forcing  to  be  its  prerogative, 
relating  to  discrimination  against  students  who  express 
themselves  religiously.  Parental  objections  are  often 
overridden,  public  school  officials  suggesting  that  they 
"know  best"  what  makes  for  the  "mature"  person.  Out  of 
myriad  examples  which  I  have  encountered  personally,  I  cite 
you  that  described  in  Nat  Hentoff's  recent  book,  FREE  SPEECH 
FOR  ME  -  BUT  NOT  FOR  THEE ,  ^  where  the  Girard  Pennsylvania 
School  District  required  two  high  schoolers  of  Christian 
faith  to  read  Studs  Terkel's  book,  WORKING,  -  loaded  with 
obscenities  and  anti-Christian  values  -  or  be  denied 
graduation. 

Just  as  unwarranted  and  just  as  arrogant  have  been 
instances  of  censorship,  discrimination  and  punishment  of 
public  school  students  for  seeking  to  pursue  perfectly 
ordinary,  non-disruptive  forms  of  association  and  speech 
where  the  content  was  religious. 

These  denials  of  religious  freedom  in  our  public 
schools  should  be  voided  by  the  courts  as  denials  of  freedom 
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of  religion  -  and  often  of  free  speech  and  free  association. 
The  roadblock  has  all  too  frequently  been  the  decisions  of 
the  Supreme  Court  pointing  to  absolute  secularization  of  our 
schools.  Lower  court  judges,  perhaps  understandably,  apply 
those  decisions  to  their  utmost  breadth  to  avoid  feared 
reversals.  Hence,  here,  too,  it  appears  that  a 
constitutional  amendment  is  the  only  liberty- saving 
recourse.  Such  an  amendment  would  deny  power  to  States  or 
public  schools  to  deny  benefits  to,  or  limit  expression  by 
any  public  school  student  on  account  of  the  religious 
identity  of  that  student  or  the  religious  character  of  that 
student's  expression. 

I  thank  the  Subcommittee  very  much  for  having  heard 
me,  and  I  wish  you  success  in  your  endeavors  on  behalf  of 
religious  freedom. 
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Mr.  Canady.  Thank  you,  Mr.  Ball. 

I  want  to  thank  all  the  members  of  this  panel  for  their  excellent 
testimony.  I  think  this  has  been  a  very  productive  session  and  we 
appreciate  your  testimony. 

There  is  a  vote  going  on  on  the  floor,  as  the  bells  indicate.  We 
will  recess  the  committee  so  that  the  Members  may  go  to  the  floor 
and  vote. 

When  the  voting  is  concluded,  we  will  return  and  proceed  with 
questions,  if  you  pardon  us  while  we  go  vote. 

The  subcommittee  will  stand  in  recess. 

[Recess.] 

Mr.  Canady.  I  would  like  to  ask  that  the  members  of  the  panel 
resume  their  seats. 

The  committee  will  be  in  order. 

I  want  to  thank  the  witnesses  for  their  patience  with  this.  Hope- 
fully, we  won't  have  any  votes  which  will  interrupt  us. 

I  would  like  to  begin  with  a  question  for  Mr.  Davis.  Before  that 
I  would  like  to  note  that  Mr.  Ball  would  like  to  have  stayed  with 
us,  but  he  could  not  stay  so  Mr.  Ball  will  not  be  here. 

Mr.  Frank.  Could  I  put  something  on  the  record? 

Mr.  Canady.  Mr.  Frank. 

Mr.  Frank.  I  would  like,  Mr.  Chairman,  with  your  indulgence, 
unanimous  consent,  to  submit  for  the  record  here  the  text  of  the 
equal  access  bill,  which  I  referenced  and  I  meant  to  do  it  when  I 
referenced  it.  It  is  from  1984,  I  believe.  It  is  the  one  which  guaran- 
tees against  discrimination  against  reUgious  groups. 

And  if  I  could  just  read  the  operative  paragraph: 

It  shall  be  unlawful  for  any  public  secondary  school  which  receives  Federal  finan- 
cial assistance  and  which  has  a  limited  open  forum  to  deny  equal  access  or  fair  op- 
portunity to  or  discriminate  against  any  students  who  wish  to  conduct  a  meeting 
on  the  basis  of  a  religious,  political,  philosophical  or  other  context. 

And  I  would  ask  that  this  be  submitted  for  the  record. 
Mr.  Canady.  Without  objection. 
[The  information  follows:] 
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Equal  Access  Act  (P.L.  98-377,  Title  VIII  (Aug.  11,  1984);  98  Stat. 
1302-04;  20  U.S.C.  4071  et  aeq.) 

Short  Title 

SEC.  801.  This  Title  may  be  cited  as  "The  Equal  Access  Act." 

Denial  of  Equal  Access  Prohibited 

SEC.  802.  (a)  It  shall  be  unlawful  for  any  public  secondary 
school  which  receives  Federal  financial  assistance  and  which 
has  a  limited  open  forum  to  deny  equal  access  or  a  fair 
opportunity  to,  or  discriminate  against,  any  students  who 
wish  to  conduct  a  meeting  within  that  limited  open  forum  on 
the  basis  of  the  religious,  political,  philosophical,  or  other 
content  of  the  speech  at  such  meetings. 

(b)  A  public  secondary  school  has  a  limited  open  forum 
whenever  such  school  grants  an  offering  to  or  opportunity 
for  one  or  more  noncurriculum  related  student  groups  to 
meet  on  school  premises  during  noninstructional  time. 

(c)  Schools  shall  be  deemed  to  offer  a  fair  opportunity  to 
students  who  wish  to  conduct  a  meeting  within  its  limited 
open  forum  if  such  school  uniformly  provides  that~ 

(1)  the  meeting  is  voluntary  and  student-initiated; 

(2)  there  is  no  sponsorship  of  the  meeting  by 
the  school,  the  government,  or  its  agents  or 
employees; 

(3)  employees  or  agents  of  the  school  or 
government  are  present  at  religious  meetings  only 
in  a  nonparticipatory  capacity; 

(4)  the  meeting  does  do  materially  and 
substantially  interfere  with  the  orderly  conduct  of 
educational  activities  within  the  school;  and 

(5)  nonschool  persons  may  not  direct,  conduct, 
control,  or  regularly  attend  activities  of  student 
groups. 

(d)  Nothing  in  this  title  shall  be  construed  to  authorize 
the  United  States  or  any  State  or  political  subdivision 
thereof" 

(1)  to  influence  the  form  or  content  of  any 
prayer  or  other  religious  activity; 

(2)  to  require  any  person  to  participate  in 
prayer  or  other  religious  activity; 

(3)  to  expend  public  funds  beyond  the 
incidental  cost  of  providing  the  space  for  student- 
initiated  meetings; 

(4)  to  compel  any  school  agent  or  employee  to 
attend  a  school  meeting  if  the  content  of  the  speech 
at  the  meeting  is  contrary  to  the  beliefs  of  the 
agent  or  employee; 

(5)  to  sanction  meetings  that  are  otherwise 
unlawful; 

(6)  to  limit  the  rights  of  groups  of  students 
which  are  not  of  a  specified  numerical  size;  or 

(7)  to  abridge  the  constitutional  rights  of  any 
person. 
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(e)  Notwithstanding  the  availability  of  any  other  remedy 
under  the  Constitution  or  the  laws  of  the  United  States, 
nothing  in  this  title  shall  be  construed  to  authorize  the 
United  States  to  deny  or  withhold  Federal  financial 
assistance  to  any  school. 

(0  Nothing  in  this  title  shall  be  construed  to  limit  the 
authority  of  the  school,  its  agents  or  employees,  to  maintain 
order  and  discipline  on  school  premises,  to  protect  the  well- 
being  of  students  and  faculty,  and  to  assure  that  attendance 
of  students  at  meetings  is  voluntary. 

Definitions 

SEC.  803.  As  used  in  this  title-- 

(1)  The  term  "secondary  school"  means  a  public  school 
which  provides  secondary  education  as  determined  by  State 
law. 

(2)  The  term  "sponsorship"  includes  the  act  of 
promoting,  leading,  or  participating  in  a  meeting.  The 
assignment  of  a  teacher,  administrator,  or  other  school 
employee  to  a  meeting  for  custodial  purposes  does  not 
constitute  sponsorship  of  the  meeting. 

(3)  The  term  "meeting"  includes  those  activities  of 
student  groups  which  are  permitted  under  a  school's  limited 
open  forum  and  are  not  directly  related  to  the  school 
curriculum. 

(4)  The  term  "noninstructional  time"  means  time  set 
aside  by  the  school  before  actual  classroom  instruction  begins 
or  after  actual  classroom  instruction  ends. 

Severability 

SEC.  804.  If  any  provision  of  this  title  or  the  application 
thereof  to  any  person  or  circumstances  is  judicially 
determined  to  be  invalid,  the  provisions  of  the  remainder  of 
the  title  and  the  application  to  other  persons  or 
circumstances  shall  not  be  affected  thereby. 

Construction 

SEC.  805.  The  provisions  of  this  title  shall  supersede  all 
other  provisions  of  Federal  law  that  are  inconsistent  with 
the  provisions  of  this  title. 
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Mr.  Frank.  That  is  the  law  now  upheld  by  the  Supreme  Court. 

Mr,  Canady.  I  have  a  question  for  Dr.  Davis.  In  your  testimony, 
you  stated  and  it  is  in  your  written  statement  as  well,  that  reli- 
gious speech  is  speech  of  a  special  and  particular  character  and 
must  sometimes  play  by  different  rules.  One  of  these  rules,  as  evi- 
denced by  the  fact  that  the  Framers  intentionally  juxtaposed  the 
free  exercise  clause  with  the  establishment  clause,  is  that  certain 
kinds  of  religious  speech  in  public  settings  go  too  far  and  must  be 
restrained  by  the  establishment  clause. 

Could  you  elaborate  on  that?  What  kinds  of  religious  speech  in 
public  settings  go  too  far? 

Mr.  Davis.  Well,  basically,  you  know,  I  think  we  have  to  start 
with  the  proposition  that  there  is  a  virtually  irreconcilable  conflict 
in  the  religion  clauses.  They  do  compete  with  one  another. 

Mr.  Canady.  Has  the  Supreme  Court  ever  said  that  there  is  an 
irreconcilable  conflict? 

Mr.  Davis.  They  have  obviously  made  attempts  over  the  years  to 
try  to  reconcile  the  conflicts.  I  will  not  say  that  they  have  ever  suc- 
cessfully done  so. 

Mr.  Canady.  Do  you  think  there  is  an  irreconcilable  conflict  in 
the  minds  of  the  Framers  when  they  put  those  two  clauses  in 
there? 

Mr.  Davis.  I  think  what  you  have,  if  you  examine  the  historical 
record,  is  a  compromise  statement.  If  you  go  back  and  look 

Mr.  Canady.  That  is  fine  on  that.  But  let  me  ask  you — go  back 
to  the  question  I  asked  about  the  certain  kinds  of  religious  speech 
in  public  settings  which  go  too  far.  What  types  of  religious  speech, 
what  circumstances  are  you  referring  to  in  that  statement? 

Mr.  Davis.  Well,  the  way  I  understand  the  religion  clauses  is 
that  we  want  to  protect  the  free  exercise  of  religion.  We  want 
to 

Mr.  Canady.  I  am  sorry;  I  really  want  to  give  you  an  opportunity 
to  express  your  viewpoint,  but  I  would  also  like  for  you  to  answer 
the  question.  And  I  want — and  I  understand  the  statement  and  I 
think  I  understand  where  you  are  coming  from  on  this. 

But  I  would  like  to  know  from  you  the  kinds  of  religious  speech 
in  public  settings  that  go  too  far.  I  think  I  understand  the  frame- 
work. You  have  spent  time  going  through  that.  Now  give  me  the 
specific  examples,  please. 

Mr.  Davis.  Let's  talk  about  Jones  v.  Clear  Creek  Independent 
School  District,  a  fifth  circuit  decision  that  dealt  with  commence- 
ment prayer  in  a  public  high  school  setting. 

Mr.  Canady.  Commencement  prayers. 

Mr.  Davis.  What  you  had  there  was  a  high  school  situation 
where  the  senior  class  voted,  do  we  want  to  have  a  commencement 
prayer  or  not.  They  voted  overwhelmingly,  yes,  we  want  to  have  a 
prayer.  There  were  a  number  of  dissenting  students,  but  they  had 
the  prayer. 

Mr.  Canady.  Let  me  ask  you  a  related  question.  Say  it  is  not  a 
prayer.  Say  the  valedictorian,  in  giving  the  valedictorian's  address, 
chooses  to  make  some  reference  to  the  religious  beliefs  of  the  val- 
edictorian. Do  you  believe  that  that  is  religious  speech  that  goes  too 
far? 

Mr.  Davis.  No,  I  do  not. 
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Mr.  Canady.  That  should  be  permitted? 

Mr.  Davis.  That  is  voluntary  speech.  I  would  say  that  if  adminis- 
trative officials,  teachers,  had  some  participation  in  that,  that  cer- 
tainly would  go  too  far. 

Mr.  Canady.  Would  you  believe  that  it  would  be  wrong  and  un- 
constitutional for  administrative  officials  to  censor  such  a  speech 
and  prohibit  the  expression  of  religious  sentiments  by  the  valedic- 
torian? 

Mr.  Davis.  I  would  say  that  would  be  wrong. 

Mr.  Canady.  You  would  disagree  with  any  case,  you  would  think 
that  any  case  that  upheld  such  a  decision  by  school  authorities 
would  be  wrong? 

Mr.  Davis.  Well,  there  may  be  situations  in  which  school  admin- 
istrative officials  are  collaborating — ^maybe  not  collaborating  but 
approving  of  a  given  practice.  For  example,  what  I  foresee  as  a  po- 
tential problem  in  this  high  school  commencement  prayer  kind  of 
situation  is — and  this  is  essentially  what  the  ninth  circuit  said,  a 
court  that  disagreed  on  basically  the  same  set  of  facts  with  the  fifth 
circuit.  They  basically  said  that  this  is  still,  even  though  it  is  a 
commencement  exercise  honoring  the  students,  it  is  still  a  public 
fora 

Mr.  Canady.  I  understand. 

Mr.  Davis  [continuing].  And  the  school  setting,  the  school  admin- 
istrative provision 

Mr.  Canady.  I  understand  that.  Give  me  some  other  examples, 
because  my  time  is  about  up.  And  maybe  Mr.  Redlich  will  get  an 
opportunity  later.  But  since  it  is  in  your  testimony  I  would  like 
some  other  examples. 

Frankly,  I  found  that  if  it  is  referring  to  religious  speech  by  pub- 
lic actors  carrying  out  their  responsibilities  and  enforcing  that  on 
others,  that  is  one  thing.  But  if  you  are  talking  about  private  indi- 
viduals who  happen  to  be  in  public  settings,  I  think  that  is  a  very 
different  thing. 

Could  you  give  me  other  examples?  My  time  has  expired,  but  I 
will  have  2  additional  minutes,  without  objection. 

Mr.  Frank.  Without  objection,  but  with  emulation. 

Mr.  Watt.  Reserving  the  right  to  object. 

Mr.  Davis.  Hypothetically  speaking,  some  people  have  said  that 
the  way  to  handle  all  of  this  with  regard  to  prayer  in  the  public 
schools  is  to  have  a  classroom  setting  in  which  you  ask  for  volun- 
teers among  students  to  pray  each  day. 

Mr.  Canady.  I  am  not  talking  about  that.  I  want  to  know  if  you 
have  other  examples — would  that  be  another  example? 

Mr.  Davis.  That  would  be  an  example  in  which  I  think  that  is 
going  too  far. 

Mr.  Canady.  OK. 

Mr.  Davis.  What  you  have  is,  yes,  a  broad  representation  of  dif- 
fering perspectives.  But  my  position  would  be  that  the  free  exercise 
clause,  in  fact,  the  entire  Bill  of  Rights  is  still  an  antimajoritarian 
document.  You  still  have  great  potential  there  for  infringing  upon 
private  beliefs  of  students  who  do  not  feel  comfortable  about  pray- 
ing or  do  not  feel  comfortable  with  the  prayers  that  are  being  of- 
fered by  fellow  students. 
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Mr.  Canady.  That  is  fair.  Any  other  examples  come  to  mind 
quickly? 

Mr.  Davis.  Are  you  asking  about  prayer  in  the  public  school  set- 
ting? 

Mr.  Canady.  Oh,  no,  I'm  asking  about  what  you  are  talking 
about  here.  I  am  asking  about  what  you  meant  by  certain  kinds  of 
religious  speech  in  public  settings.  It  is  your  terminology. 

Mr.  Davis.  The  proposition  would  be  that  certainly  in  the  case 
of  public  officials  who  are  leading  out  in  prayer  or  rehgious  expres- 
sion, that  as  the  Supreme  Court  has  always  said  there  are  im- 
proper advancements  of  reUgion.  Now  what 

Mr.  Canady.  Well,  let  me  go  back  to  my  opening  remarks  about 
Abraham  Lincoln.  Was  Abra5iam  Lincoln  in  violation  of  the  Con- 
stitution when  he  called  for  a  national  fast  day  or  national  prayer 
or  national  penance?  Of  course,  the  Congress  was  involved  in  that 
as  well. 

Mr.  Davis.  This  has  always  been  controversial.  You  could  ask  the 
same  question  with  regard  to  every  President.  But  there  were 

Mr,  Canady.  Let's  do.  Recently,  President  Clinton  asked  the 
American  people  to  pray  for  the  people  in  Oklahoma  who  had  suf- 
fered  

Mr.  Davis.  I  have  no  problem  with  that  whatsoever.  That  is  an 
expression  of  private  religious  beUef.  He  happens  to  be  the  Presi- 
dent of  the  United  States  and  I  think  he  needs  to  be  careful  about 
those  kinds  of  things,  but  I  have  no  problem  with  that  whatsoever. 

Mr.  Canady.  But  issuing  a  proclamation  asking  for  a  day  of 
prayer.  What  about  a  proclamation  asking  for  a  day  of  thanks- 
giving. That  started  with  Lincoln,  as  I  understand  it, 

Mr.  Davis.  It  started  with  George  Washington  and  it  was  con- 
troversial then. 

Mr.  Canady.  I  think  it  dropped  and  then  Lincoln,  from  that  point 
on,  it  was  instituted  as  a  pretty  consistent  practice.  Do  you  think 
that  is  wrong  and  unconstitutional? 

Mr.  Davis.  It  depends  on  the  content  of  the  proclamation. 

Mr.  Canady.  My  additional  time  has  expired. 

Mr.  Frank. 

Mr.  Frank.  For  myself,  the  key  decision  there  is  whether  or  not 
free  exercise  gets  involved.  I  think  we  talk  about  a  very  different 
set  of  cases  where  we  are  talking  about  free  exercise.  People,  in  my 
judgment,  in  the  United  States  are  free  to  ignore  Presidential  proc- 
lamations without  the  slightest  opprobrium. 

That  is  very  different  than  students  in  the  classroom.  I  know  we 
have  given  examples  of  students  who  have  been  censored.  And  I 
just  read  a  story  about  a  student  who  refused  to  give  the  valedic- 
tory address  because  she  wanted  to  talk  about  having  been  raped 
and  the  school  told  her  that  she  couldn't  talk  about  that  and  there- 
fore she  wouldn't  say  an3^hing. 

I  am  a  little  interested  in  this.  I  have  often  felt  that  adults,  in 
general,  tended  not  to  respect  the  rights  of  high  school  students. 
And  I  assume  we  are  not  arguing  for  a  greater  right  of  high  school 
students  in  cases  where  they  want  to  say  something  religious  and 
elsewhere. 

So,  if  we  are  talking  about  the  right — and  I  would  agree  with  Dr. 
Davis,  that,  yes,  a  student  who  wanted  to  talk  about  her  religion 
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should  be  allowed  to  do  it.  And  if  a  student  wanted  to  get  up  and 
talk  about  what  wretched  people  were  on  the  school  board,  should 
be  allowed  to  do  it.  If  a  woman  wanted  to  talk  about  how  she  had 
been  sexually  harassed,  should  be  allowed  to  do  it. 

Many  of  those  students  wouldn't  be  allowed  to  do  it.  I  think  we 
should  be  clear  if  we  are  going  to  be  advocating  for  the  right  of  the 
high  school  valedictorian  or  others  at  the  commencement  to  say 
what  he  or  she  wants,  we  are  talking  about  a  practice  that  doesn't 
exist  in  America  today  in  many  places  without  regard  to  religion. 

There  are,  unfortunately — I  am  sure  there  are  examples  where 
students'  rights  to  express  themselves  religiously  have  been  inter- 
fered with.  My  guess  is  you  would  find  more  cases  where  students' 
rights  to  express  themselves  politically  were  interfered  with  or  cul- 
turally. We  have  the  administration  telling  them  what  music  they 
can  have  and  what  is  appropriate  to  talk  about  and  what  subjects. 
And  I  am  prepared  to  go  with  the  equal  access  bill  for  that  across 
the  board. 

But  I  think  it  is  a  mistake  to  suggest  that  somehow  students  are 
being  singled  out  because  they  cannot  say  what  they  want  in  a  reli- 
gious context.  High  school  students  are  not  generally  allowed  to  say 
whatever  they  want  at  commencements.  They  are  often  censored. 
And  I  would  reject  the  notion  that  we  will  give  an  exemption  for 
one  versus  the  other. 

The  other  point  I  want  to  make,  and  I  am  sorry  Mr.  Ball  isn't 
here.  Orally  he  seemed  to  be  saying  that  the  Supreme  Courts  have 
said,  the  Courts  have  said  you  can't  have  any  opening  prayer  in  the 
schools.  I  was  going  to  ask  him  what  decision.  And  I  think  he 
overspoke  because  I  notice  in  his  written  statement  what  he  says 
and  this  seems  to  me  to  set  the  difference  between  myself  and 
some  others:  All  public  schoolchildren  can,  of  course,  engage  today 
in  prayer.  No  Supreme  Court  decision  bars  this.  But  what  the 
Court  has  barred  is  an  officially  designated  opportunity  of  students 
to  pray. 

And  I  think  that  is  a  perfectly  good  decision  and  a  good  distinc- 
tion. I  credit  Mr.  Ball's  honesty  here  because  some  people  have  de- 
scribed this  as  if  students  didn't  have  the  ability  to  pray.  I  repeat 
it  is  the  right  of  students  to  pray  orally  at  many,  many  times  dur- 
ing the  schoolday.  There  are  many  times  during  the  schoolday 
when  students  are  free  to  speak  without  censorship  and  they  are 
allowed  to  do  that. 

Where  I  differ  is  where  the  notion  that  there  should  be  an  offi- 
cially designated  opportunity  of  students  to  pray.  Since  students 
can,  by  Mr.  Ball's  admission,  pray  many,  many  times  during  the 
day,  allowed  that — Dr.  Davis  pointed  out  a  group  of  them  could  get 
together  and  pray.  Wherever  students  are  free  to  say  whatever 
they  want,  where  they  are  free  to  talk  about  politics  or  rock  bands 
and  whatever,  they  are  free  also  to  pray  informally  and  individ- 
ually allowed. 

What  they  can't  do  is  have  the  school  say,  "OK  now  everybody 
pray  or  everybody  should  pray  except  some  of  you  who  will  have 
to  absent  yourself." 

Not  only  do  I  not  regard  this  as  an  intrusion  on  freedom,  it 
seems  to  speak  ill  of  religion  to  say  that  in  society  we  cannot  count 
on  the  religious  institutions  and  their  own  influence  to  inculcate  re- 
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ligious  practice.  That  we  have  to  have  an  officially  designated  op- 
portunity to  pray,  which  is  what  Mr.  Ball  was  going  for.  I  think 
that  is  a  very  grave  error. 

Let  me  ask  a  question  of  Mr.  McConneU  because  we  may  have 
some  agreement  on  this.  You  say  everybody  agrees  or  almost  every- 
body agrees  on  no  classroom  prayer.  Do  you  include  in  that  state- 
ment classroom  prayer  which  is,  as  some  people  have  argued,  vol- 
untarily student  led?  That  is,  if  one  student  got  up  in  the  morning 
before  regular — after  the  schoolbell  has  rung,  but  before  they  have 
gone  on  to  the  first  classroom  instructional  period,  a  student  got  up 
and  said,  "I  think  we  should  all  say  a  prayer."  You  would  allow 
that;  is  that  correct? 

Mr.  McCoNNELL.  It  is  a  question  of  equality  of  opportunity.  I  do 
not  think  that  the  teacher  should  say  is  there  a  volunteer  to  offer 
a  prayer,  I  think  that  that  is  the  Government  providing  for  a  mo- 
ment of  prayer. 

If  on  the  other  hand,  as  was  the  case  in  my  seventh  grade,  kids 
were  given  an  opportunity  to  bring  in  a  poem  or  other  inspirational 
message  to  offer  to  the  class,  but  as  was  the  case  in  my  seventh 
grade,  not  permitted  for  that  to  be  fix)m  the  Bible  or  in  the  nature 
of  a  prayer,  I  think  that  is  wrong. 

Mr.  Frank.  A  single  student's  recitation,  not  a  joint 

Mr.  McCONNELL.  It  is  a  recitation  to  the  class. 

Mr.  Frank.  These  are  distinctions  that  are  important,  Mr. 
McConneU.  It  is  one  thing  to  say 

Mr.  Canady.  The  gentleman  will  have  2  additional  minutes. 

Mr.  Frank.  Thank  you.  You  are  sa3dng  if  there  is  a  period  when 
any  student  can  get  up  and  say  whatever  he  or  she  wants,  you 
don't  make  a  negative  exception  for  prayer.  But  that  does  not  mean 
that  you  have  a  student  that  gets  up  and  says  now  I  want  to  lead 
us  all  in  prayer  unless  a  student  is  allowed  to  say  I  want  to  lead 
us  all  in  poem  or  in  a  political  speech.  If  you  don't  allow  that,  then 
you  don't  allow  a  chant  about  your  local  Member  of  Congress. 

So,  if  that  is  what  you  mean  by  equality,  you  are  then  talking 
about  no  joint  prayer  by  all  the  students  together.  But  if  there  is 
a  period  when  people  can  bring  in  something  or  say  something,  a 
kind  of  intellectual  show  and  tell,  can  you  do  a  prayer? 

Mr.  McConnell.  That  is  right.  And  I  also  do  not  think  that 
there  is  anything  wrong  with  the  school  recognizing  that  some  of 
the  students  do  have  a  spiritual  need  during  those  hours  to  pray. 
The  Moslem  student  example  is  quite  pertinent  here  and  there  was 
an  arrangement  approved  by  a  district  court  in  Michigan  that  also 
was  quite  sensible  and  appropriate  where  a  classroom  was  set 
aside — classrooms  were  set  aside  before  the  initial  bell 

Mr.  Frank.  Unoccupied. 

Mr.  McConnell.  They  were  specifically  told  that  they  could  pray 
knowing  that  that  was  what  they  wanted  to  do.  There  is  no  prob- 
lem with  that. 

Mr.  Frank.  That  is  where  the  students  obviously — I  doubt  very 
much  that  we  have  that  many  school  systems  in  America  saying 
that  we  think  it  would  be  a  good  idea  for  you  to  engage  in  Islamic 
prayer.  They  were  accommodating  the  student's  request  for  phys- 
ical space.  That  one  also  doesn't  bother  me. 
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That  seems  different  from  what  Mr.  Ball  is  saying,  an  officially 
designated  opportunity  of  students  to  pray.  And  I  think  that  sug- 
gests that  at  certain  times  during  the  day  some  school  authority 
says  and  now  it  is  time  for  prayer.  If  individual  students  want  to 
do  that  and  they  need  some  special  physical  accommodation,  that 
is  a  different  story  where  it  is  student-initiated.  I  think  that  is  no 
problem. 

Let  me  ask,  is  it  your  view  that  that  is  now  prohibited  constitu- 
tionally by  the  Supreme  Court? 

Mr.  Canady.  The  gentleman  will  have  30  seconds. 

Mr.  Frank.  I  just  want  to  ask  what  McConnell  thinks.  In  that 
Michigan  case  you  said  the  Court  approved  it. 

Mr.  McConnell.  This  was  a  district  court  decision. 

Mr.  Frank.  Are  you  aware  of  any  court  that  has  invalidated  such 
an  arrangement? 

Mr.  McConnell.  I  think  that  Wallace  v.  Jaffree  can  be  read  as 
invalidating  this.  But  I  don't  think  this  is  the  central  area  of  the 
problem. 

Mr.  Frank.  Just  answer  the  question.  I  am  asking  a  simple  ques- 
tion. Are  you  aware,  because  this  is  the  central  question,  the 
central  question  for  us  is  do  we  have  to  amend  the  Constitution? 
And  I  would  like  us  not  to  have  to  amend  the  Constitution  so  my 
question  is  are  you  aware  of  any  court  decision  which  prohibits  the 
arrangements  that  you  talked  about? 

Mr.  McConnell.  I  am  aware  of  many  court  decisions,  including 
quite  recent  ones  in  U.S.  courts  of  appeals,  that  explicitly  deny  that 
students  have  the  right  to  engage  in  religious  speech  on  the  same 
terms  as  secular  speech. 

Mr.  Frank.  I  am  going  to  ask  you  one  more  time.  I  appreciate 
that  answer. 

Mr.  McConnell.  As  to  whether  they  have  been  prohibited  from 
providing  physical  accommodations  for  prayer,  I  am  not  aware  of 
such  a  case. 

Mr.  Frank.  I  appreciate  that  answer  because  I  would  have 

Mr.  Canady.  The  gentleman's  time  has  expired. 

Mr.  Frank.  Mr.  Chairman,  could  I  have  5  seconds  given  to  en- 
gage  

Mr.  Canady.  You  have  had  quite  a  lot  of  time. 

Mr.  Frank.  You  extended  for  your  own  convenience  as  much 
time 

Mr.  Canady.  I  have  extended  additional  time  to  you  three  times. 
I  think  I  have  been  more  than  cooperative  and  you  will  get  another 
turn.  We  are  going  to  have  a  second  round. 

Mr.  Frank.  If  we  have  a  second  round,  no  problem. 

Mr.  Canady.  Mr.  Inglis. 

Mr.  Inglis.  I  was  interested  in  written  testimony  of  Dr.  Davis. 
Dr.  Davis,  I  think  you  suggested  that  the  religious  equality  amend- 
ment would  be  radical  surgery.  And  then,  Mr.  Redlich,  you  indi- 
cated something  interesting  that  religious  liberties  amendment 
would  create,  I  think  you  called  it,  a  net  loss  for  religious  liberty. 

Let  me  ask  the  two  of  you  this  question.  In  newspapers  across 
America,  personal  ads,  personal  classified  ads  in  the  personal  sec- 
tion seem  to  be  impacted  by  this  whole  discussion.  Not  about  the 
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school  prayer  and  removing  that  away  from  school  situations  into 
a  more  broadly  construed  religious  liberties  application. 

So  that,  for  example,  I  understand  that  newspapers  across  Amer- 
ica are  no  longer  receiving,  Mr.  Redlich,  advertisements  that  would 
say  something  like  this:  Christian  female  woman  seeks  other  for 
roommate.  Nonsmoker,  you  know,  whatever.  But  they  do  accept  ad- 
vertisements sa3dng  for  example,  gay  white  male  seeks  other. 

Do  you  think,  Mr,  Redlich,  that  there  is  something  a  little  bit 
amiss  there  that  maybe  there  is  a  loss  of  reUgious  liberties  for  that 
Christian  female  seeking  other?  Do  you  think  there  is  something 
a  little  bit  out  of  whack  there  and  I  want  to  ask  Dr.  Davis  is  there 
something  a  little  bit  nonradical  about  that  kind  of  concept? 

Mr.  Redlich.  I  would  be  happy  to  respond  to  your  question. 
There  is  absolutely  nothing  in  the  establishment  clause  that — or 
any  Supreme  Court  decision  interpreting  those  clauses — ^that  would 
say  that  a  newspaper,  private  newspaper,  cannot  accept  the  kind 
of  advertisement  you  are  describing. 

Now,  it  may  well  be  that  someone  is  interpreting  a  Federal  stat- 
ute or  a  State  statute  that  way.  And  I  think  such  an  interpretation, 
to  me,  would  present  serious  problems  under  the  free  exercise 
clause  just  as  I  happen  to  beUeve — I  mean,  I  am  a  believer  in 
RFRA.  I  think  that  RFRA  was  designed  to  deal  with  that  type  of 
situation,  which  incidentally  was  a  congressional  response  to  the 
exact  principle  of  equality  that  I  have  heard  described. 

Because  what  you  have — and  one  of  my  intended  responses  to  my 
friend.  Professor  McConnell,  would  be  to  really  examine  where 
equality  takes  you.  Congress  can  pass  laws  and  the  States  can  pass 
laws  dealing  with  drinking  of  people  under  17  years  of  age  or  18 
years  of  age  or  21,  that  is  perfectly  permissible.  If  you  were  to  have 
a  statute  that  said  that  a  13-year-old  couldn't  sip  wine  in  a  reli- 
gious sacramental  exercise,  that  would  be  an  example  of  equality. 
To  me,  it  would  be  a  denial  of  free  exercise  of  religion. 

Mr.  Inglis.  I  want  to  hear  what  Dr.  Davis  has  to  say  about 
whether  that  is  a  radical  situation  that  exists  now  in  this  country. 
And  possibly  Professor  Paulsen  and  Mr.  McConnell  can  help  me 
out  on  explaining  why  it  is — I  think  it  has  to  do  somehow  with 
HUD  regulations  and  whether  you  are  a  realtor  and  various  things 
like  that  and  if  you  put  that  horrible  ad  in  the  newspaper.  Chris- 
tian female  seeks  other,  they  won't  receive  the  ad. 

Mr.  Redlich.  You  don't  need  a  constitutional  amendment  for 
that. 

Mr.  Inglis.  Well,  I  am  not  sure. 

Mr.  Redlich.  I  am  sure. 

Mr.  Inglis.  Here  is  my  point.  You  said  earlier  in  your  testimony 
how  offensive  it  would  be  for  you  to  walk  into  a  post  office  or  what- 
ever. What  you  are  doing  really  is  excluding  people  from  the  public 
square.  They  can't  bring  their  message.  Their  message,  if  it  is 
Christian  female  seeks  other,  is  somehow  improper. 

Mr.  Redlich.  There  is  no  decision  of  the  U.S.  Supreme  Court 
that  requires  a  HUD  official  or  anybody  else  to  say  that  that  type 
of  advertisement  is  impermissible.  I  can  cite  you  a  lot  of  cases  that 
would  say  that  to  impose  that  restriction  on  a  newspaper  would  be 
a  violation  of  that  newspaper's  first  amendment  rights. 
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Mr.  Inglis.  Let  me  ask  you,  maybe  Professor  Paulsen  and  Mr. 
McConnell  can  help  me  out  there.  I  am  not  sure  whence  cometh, 
but  somehow  this  is  the  situation. 

Mr.  Paulsen.  Congressman,  I  can't  speak  to  that  specific  situa- 
tion. I  don't  know  about  that  one,  but  there  are  analogous  situa- 
tions where  Federal  statutes  and  regulations  discriminate  against 
religious  persons  or  treat  them  differently  from  secular  speech  or 
secular  conduct. 

One  that  comes  to  mind  is  one  that  is  cited  in  Professor  McCon- 
nell's  written  testimony.  The  child  care  statutes  provide  that  cer- 
tain government  vouchers  and  funds  can  be  made  available  for  par- 
ents' use  to  be  brought  to  a  religious  day  care  provided  that  no  reli- 
gious activity  goes  on  at  the  day  care.  So  that  if  there  is 

Mr.  Canady.  The  gentleman's  time  has  expired.  The  gentleman 
will  have  2  additional  minutes. 

Mr.  Paulsen.  So  that.  Congressman,  if,  for  example,  right  before 
milk  lunch  or  lunch  at  a  day  care,  a  religious  day  care  wanted  to 
have  a  short  "Grod  is  great,  Grod  is  good,  let  us  thank  him  for  this 
food"  prayer,  they  are  prohibited  by  Federal  statute  from  doing 
that.  They  are  prohibited  from  expressing  their  views.  And  if  it  was 
a  secular  day  care,  they  could  have  whatever  messages  they  want. 

Mr.  Inglis.  And  I  guess  the  point  is,  Mr.  Redlich,  this  gets  back 
and  Mr.  Davis  can  comment  on  this.  And  it  seems  to  me  that  what 
we  are  after  here  is  eliminating  the  chilling  effect  that  is  out  there. 
We  ought  to  know  that  there  is  a  chilling  effect  that  goes  way  be- 
yond the  narrow  interpretation  of  the  Court.  And  I  think  that  is 
where  we  are  talking  in  sending  a  different  message  rather  than 
as  Mr.  Redlich  pointed  out  would  create  a  net  loss  for  religious  lib- 
erty. I  think  quite  the  contrary,  free  people  to  public  expression. 

Dr.  Davis,  do  you  find  that  a  radical  concept? 

Mr.  Davis.  The  only  thing  radical  I  was  referring  to  is  the  pro- 
posed amendment  that  I  had  seen.  Certainly,  the  fact  situation, 
that  hypothetical  situation  that  you  gave  to  us  dealing  with  the 
newspaper  publisher,  I  see  that  as  being  radical  discrimination  to 
be  sure. 

Mr.  Inglis.  And  do  you  not  see  the  value  of  a  statement  within 
the  Constitution  that  basically  says  no  more  of  this  chilling? 
Throughout  the  Federal  Government,  no  more  chilling.  If  you  want 
to  say  Jewish  male  seeks  other,  fine.  Bring  it  in.  If  you  want  to  say 
Moslem  male  seeks  other,  wonderful.  Put  whatever  you  want  in 
there. 

Is  it  not — is  it  not  advantageous  to  warm  up  the  temperature  a 
little  bit  so  that  we  get  rid  of  the  chilling? 

Mr.  Davis.  I  would  not  dispute  the  fact  that  there  is  a  wide- 
spread perception  out  there  among  some  that  there  is  a  chilling  ef- 
fect. However,  again,  I  don't  think  the  solution  is  to  amend  the 
Constitution.  We  already  have  an  amendment  that  I  don't  think 
provides  or  calls  for  a  chilling  effect  upon  religion.  Again,  I  think 
the  proper  method  is 

Mr.  Canady.  The  gentleman's  time  has  expired.  I  am  sorry. 

Mr.  Watt. 

Mr.  Watt.  Thank  you,  Mr.  Chairman.  I  want  to  first  express  to 
you  that  I  think  this  has  been  a  very  informative  hearing  and  I 
have  to  say  that  I  came  with  major,  major  reservations  about  what 
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we  were  doing,  having  a  hearing  on  what  is  essentially  an  aca- 
demic issue  without  the  benefit  of  some  bill  that  we  are  discussing 
it  in  the  context  of. 

But  it  left  us  a  lot  of  flexibility  to  talk  about  the  issue  and  maybe 
that  means  we  should  have  some  more  of  these  kind  of  free-wheel- 
ing discussions.  It  also — and  I  am  sorry  Mr.  Hoke  left.  This  always 
seems  to  happen  any  time  I  can  agree  with  him  on  something,  he 
seems  not  to  ever  be  here. 

Mr.  Canady.  Mr.  Hoke  has  been  busy  with  some  other  matters. 

Mr.  Frank.  That  also  doesn't  require  him  to  move  very  often, 
though. 

Mr.  Watt.  What  has  happened,  interestingly  enough,  three  or 
four  times  during  the  jjeriod  of  time  I  have  been  in  this  Congress 
that  Mr.  Hoke  and  I  will  agree  on  something.  People  don't  always 
recognize  that  we  agree  on  something,  but  I  am  always  cognizant 
of  it  because  I  come  from  North  Carolina  and  every  once  in  a  while 
I  will  back  around  the  circle  and  agree  with  my  senior  Senator 
from  North  Carolina  on  an  issue,  too.  And  I  always  kind  of  raise 
my  eyebrow  and  figure  out  how  we  both  got  to  the  same  place.  We 
usually  came  around  different  ends  of  the  circle. 

But  it  takes  me  to  the  point  that  Mr.  McConnell  made,  which 
was  that  we  have  spent  a  lot  of  time  talking  past  each  other  this 
morning.  I  think  the  classic  example  of  that  is  Mr.  Hoke  and  I 
asked  Mr.  Istook  in  the  first  panel  what  was  essentially  the  exact 
same  question.  What  do  you  do  about  those  seven  people?  What  do 
you  do  about  the  rights  that  they  have?  How  do  you  protect  them? 

We  happened  to  ask  the  question  a  little  bit  differently  and  we 
seemed  to  have  gotten  a  different  response,  although  I  would  have 
to  say  to,  Mr.  Istook,  I  didn't  think  he  did  a  good  job  of  responding 
to  Mr.  Hoke  any  better  than  he  did  a  good  job  of  responding  to  me. 
The  question  still  remained  after  his  response  to  Mr,  Hoke. 

But  we  were  asking  the  same  question.  And  so  I  think  in  that 
context,  this  hearing  lets  us  know  that  hopefully  we  are  striving  to- 
ward the  same  objective  and  groping  with  ways  to  get  to  that  objec- 
tive in  a  way  that  is  helpful  and  constructive  and  constitutional. 

Now,  having  said  that,  let  me  go  to  Mr.  Paulsen,  because  what 
I  just  said  kind  of  flows  directly  into  my  first  question.  I  have  some 
question — some  problem  understanding  what  it  was  you  were  say- 
ing because  you  started  off,  I  thought,  by  saying — and  I  thought  I 
wrote  it  down  almost  as  a  quote — ^that  there  is  no  problem  with  the 
first  amendment.  And  that  the  problem  was  with  a  misinterpreta- 
tion of  the  first  amendment  by  some  local  or  lower  courts  and  local 
officials. 

And  I  had  the  same  discussion  with  two  people  in  the  audience 
about  amending  the  Constitution. 

But  then  you  went  to  the  next  i>oint,  I  thought,  was  that  despite 
the  fact  that  there  is  no  problem  with  the  first  amendment,  you 
want  to  amend  it.  You  favor  clarifying  the  amendment,  which  leads 
me  to  express  the  thought  that  I  have  expressed  on  the  floor  of  this 
Congress  to  my  colleagues,  especially  on  the  other  side,  who  seem 
to  have  this  cavalier  notion  that  they  are  smart  enough  to  craft 
some  language  that  would  not  be  subject  to  any  interpretation, 
would  never  result  in  any  litigation  on  a  complex  issue  like  this. 
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Is  there  some  language  that  you  think  would  so  clarify  this  issue 
that  would  get  us  out  of  this  dilemma  that  we  are  in  and  not  open 
up  a  whole  other  area  of  litigation  and  misinterpretation  and  con- 
fusion on  this  issue? 

Mr.  Canady.  The  gentleman  will  have  2  additional  minutes. 

Mr.  Watt.  I  knew  he  was  going  to  do  that.  He  is  always  an  even- 
handed  fellow.  I  have  heard  him  protest  that  many  times. 

Mr.  Paulsen.  The  short  and  direct  answer  to  your  question,  Con- 
gressman Watt  is,  yes.  Now,  I  am  not  going  to  pretend  that  any 
piece  of  legislative  language,  be  it  in  the  form  of  a  constitutional 
amendment  or  a  statute  is  completely  judge-proof.  But 

Mr.  Watt.  But  your  answer  is  you  believe  there  is  some  lan- 
guage that  would  so  clarify  this  issue  that  we  would  avoid  all  of 
this  litigation  that  is  going  on.  Now,  the  answer  to  that  question, 
I  take  it,  is  yes. 

Mr.  Paulsen.  Yes.  I  have  such  language 

Mr.  Watt.  I  don't  want  to  know  what  the  language  is.  I  assume 
somebody  will  come  forward  with  some  language  and  maybe  I  will 
get  an  opportunity  to  ask  you  whether  Mr.  Istook's  language,  if  he 
offers  an  amendment,  would  get  us  there. 

But  I  mean,  that  will  open  up  a  whole  other — just  as  a  matter 
of  curiosity,  how  is  where  we  are  on  this  issue,  the  first  amend- 
ment clarification,  any  different  than  where  we  are  on  the  fourth 
amendment  or  any  of  the  other  amendments  on  which  there  have 
been  major  litigation  for  years  and  years?  As  long  as  there  was  an 
amendment  and  we  finally,  at  least,  have  some  clarity  of  what  the 
Supreme  Court  is  saying  or  a  level  of  clarity,  maybe  the  local  offi- 
cials can't  read  or  won't  read  it.  They  are  misinterpreting  what  the 
Supreme  Court  says.  But  I  take  you  to  like  where  the  Supreme 
Court  has  gotten  to. 

Mr.  Paulsen.  No,  Congressman;  I  think  that  there  is,  especially 
in  the  religion  clause  area,  a  degree  of  incoherence  that  is  ex- 
treme— well,  even  for  the  Supreme  Court.  There  may  be  other 
areas  in  which  you  might  think  that 

Mr.  Canady.  I  am  sorry  the  gentleman's  time  has  expired. 

Mr.  Watt.  Can  he  just  answer?  I  won't  ask  anymore. 

Mr.  Canady.  Without  objection,  30  additional  seconds. 

Mr.  Paulsen.  There  may  be  other  subjects  for  proposed  constitu- 
tional clarification  on  other  amendments.  I  am  not  here  to  talk 
about  that.  That  is  outside  of  my  field. 

Mr.  Watt.  My  colleagues  believe  there  are. 

Mr.  Paulsen.  I  believe  there  are  severe  problems  with  misinter- 
pretation here.  It  is  appropriate.  The  Framers  contemplated  that 
one  of  the  purposes  of  the  amendment  process  would  be  a  way  of 
clarifying,  refining,  and  correcting.  It  is,  therefore,  perfectly  appro- 
priate that  if  this  panel  and  the  Congress  sees  a  problem  with  the 
way  the  religion  clauses  have  been  interpreted — the  higher  courts 
and  lower  courts — if  Congress  sees  confusion,  it  is  a  perfectly  per- 
missible, appropriate,  desirable  means  of  correcting  that  to  propose 
clarifying  constitutional  language.  I  have  some  here  I  would  be 
glad  to  share  it  with  you. 

Mr.  Canady.  The  gentleman's  time  has  expired. 

Mr.  Conyers. 
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Mr.  CONYERS.  Thank  you  very  much.  You  have,  Professor 
Paulsen,  clarifying  constitutional  language  that  you  would  offer  to 
us.  Professor  Redlich,  do  you  have  a  proposal  that  would  help  make 
the  subject  matter  of  religion  and  the  Constitution  more  under- 
standable and  acceptable  to  the  American  people? 

Mr.  Redlich.  No,  I  do  not.  I  think  that,  as  I  said  in  my  introduc- 
tory statement  and  my  prepared  statement,  I  think  I  am  very  satis- 
fied with  the  language  of  the  first  amendment.  I  think  basically  the 
courts  have  done  a  good  job  in  dealing  with  a  difficult  issue.  And 
I  am  sure  that  if  this  hearing  were  to  go  on  further,  any  text  that 
would  be  presented  to  you  with  regard  to  any  so-called  clarifying 
amendment  would,  itself,  spawn  a  whole  new  generation  of  litiga- 
tion. And  my  theory  on  this  one,  is  if  it  ain't  broke,  don't  fix  it. 

Mr.  CONYERS.  Well,  you  are  dealing  with  the  most  constitutional- 
amendment-inclined  Congress  in  the  20th  century,  I  think.  Cer- 
tainly in  recent  times.  It  seems  like  the  104th  Congress  has  just 
been  waiting  for  this  moment  to  have  hosts  of  discussions  about 
constitutional  amendments  that  have  been  la3dng  around  for  years. 
And  it  seems  somehow  the  season  that  we  rush  them  out  now. 

We  have  had  in  the  first  6  months  more  attempted  changes  to 
the  Constitution  than  many  Congresses  see  in  years.  And  I  am, 
quite  frankly,  taken  aback  by  it  because  it  cheapens  the  Constitu- 
tion that  people  think  that  even  though  it  has  been  changed  26 
times  in  a  couple  of  hundred  years,  that  there  ought  to  be  maybe 
about  a  half  dozen  changes  within  one  Congress.  And  so  I  am  here 
to  watch  and  listen  to  this. 

Mr.  McConnell,  do  you  have  a  proposal  that  you  would  leave 
with  this  committee? 

Mr.  McCONNELL.  Mr.  Conyers,  I  would  be  happy  to  do  that  but 
you  should  be 

Mr.  Conyers.  I  am  not  soliciting  one. 

Mr.  McConnell.  You  should  be  aware  that  a  number  of  scholars 
and  practitioners  in  the  area  have  been  thinking  about  this.  It  is 
a  deliberative  process.  I  think  there  have  been  very  serious,  sober, 
informative  discussions  among  many  people  about  this  and  my  sug- 
gestion is  that  rather  than  my  handing  you  what  I  think  is  my  best 
shot  as  of  right  now,  that  we  allow  the  process  to  work  out. 

Mr.  Conyers.  Talk  about  it  some  more?  OK.  I  am  for  that.  The 
longer  the  better. 

Mr.  McConnell.  Mr.  Conyers  let  me  just  say 

Mr.  Conyers.  But  your  point  is  that  you  do  not  have  a  proposal 
that  you  would  advise  us  about? 

Mr.  McConnell.  I  would  be  happy  to  give  you  a  proposal.  I  just 
think  that  I  could  do  a  better  one  in  a  month. 

Mr.  Conyers.  But  you  haven't  been  thinking  about  one  over  the 
years?  Or  you  have  been  thinking  about  one  over  the  years,  but 
you  haven't  reduced  it  to  writing? 

Mr.  McConnell.  Mr.  Conyers,  I  am  not  responsible  for  the  tim- 
ing of  this  hearing. 

Mr.  Conyers.  Well,  you  are  here,  though,  sir.  You  accepted  the 
invitation.  And  the  committee  was  called  and  I  responded  to  it  as 
a  member  of  the  committee.  So  it  puts  us 

Mr.  McConnell.  I  would  be  happy 
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Mr.  CONYERS  [continuing].  It  puts  us  both — let  me  finish.  It  puts 
us  both  in  the  same  room  and  this  is  the  subject  of  the  hearing. 
If  you  don't  have  one,  and  you  would  be  happy  to  provide  me  one, 
I  tell  you  what  I  will  do.  I  will  invite  you  to  bring  me  one  if  you 
want — if  you  would  like. 

And,  Dr.  Davis,  could  you  answer  that  same  question? 

Mr.  McCONNELL.  That  is  my  suggestion  so  far. 

Mr.  CoNYERS.  Thank  you  very  much.  So  your  answer  was,  yes, 
that  you  did  have  a  proposal. 

Dr.  Davis,  what  is  your  response? 

Mr.  Davis.  I  have  no  proposal.  My  position  is  we  have  an  amend- 
ment to  the  Constitution  dealing  with  religion  and  public  life.  It  is 
the  current  amendment.  It  took  the  First  Congress  SVz  months  to 
pass  it  and  went  through  10  separate  proposals  before  they  agreed 
on  the  language.  I  am  satisfied  with  the  current  set  of  religion 
clauses. 

Mr.  CoNYERS.  Well,  I  am  too.  And  of  all  the  witnesses,  I  find  my- 
self very  surprised  at  being  in  agreement  with  you  after  having 
heard  your  presentation. 

I  can't 

Mr.  Canady.  The  gentleman's  time  has  expired.  The  gentleman 
will  have  2  additional  minutes. 

Mr.  CONYERS.  I  think  we  can  have  discussions  about  these  sub- 
jects. That  is  what  the  Congress  is  here  for.  And  I  would  like  unan- 
imous consent  to  put  in  the  record  whatever  it  was  Mr.  McConnell 
just  handed  me,  Mr.  Chairman. 

Mr.  Canady.  Without  objection. 

[The  information  follows:] 
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PROF  MTCHAET.  McCONNKTJ/i  PROPOSED  LANGUAGE 

I 

I      ■  i      •  ■ 

XEUOIOUS  EQUALITY  AMENDMENlT 

MatActoludoB 

Propodni  anamemSiiMat  to  the  ConsdtotioB  of  the  United  Sutes  telating  to  the  pimection  of  leligjous 
expnuioa  ind  nUfioui  I  liberty  geaenlly 

Aniclen 


Id  order  to  nJeura  tto  in  alienaMe  dght  ot  the  people  to  ecknowledge  dod  iccordlng  to  the  rtghtj  <  f 
conidence,  neither  the  \  Tnlted  States  nor  any  State  thaU  dny  benefits  to  or  otherwise  discriminate 
against  any  pcnons  on  a  xount  of  thdr  reU^i  expression,  b^ief ,  or  identity;  nor  sMU  the  exerc  ise 
by  the  people*  of  Aill  and  equal  ligbta  to  fireedom  of  speech,  preu.  sssodation  or  rriigion  be  oonitjued 
as  an  establishraMit  of  n  ligion  because  of  its  rditfous  oontont. 
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Mr.  CONYERS,  So,  what  I  want  to  say  to  all  of  you  gentlemen, 
without  being  insulting  or  making  any  of  you  angry  with  me,  is 
that  this  is  a  continuing  discussion  in  our  country  about  religion 
and  how  the  rules  will  be  applied.  But  amending  the  Constitution 
is  a  very  serious  business  with  me.  And  I  have  never  been  able  to 
think  that  we  would  improve  upon  it  by  any  of  the  amendments 
I  have  heard  of  so  far.  i^d  my  opinion  hasn't  changed  as  a  result 
of  this  hearing. 

Would  anybody  like  to  make  any  comments  before  my  time  ex- 
pires? Yes,  Mr.  McConnell.  And  Mr.  Paulsen. 

Mr.  McConnell.  I  find  myself  in  roughly  the  position  that  I 
think  Ruth  Bader  Ginsburg  must  have  found  herself  about  20 
years  ago.  On  the  one  hand,  arguing  in  the  Supreme  Court  in  case 
after  case  that  the  14th  amendment,  properly  interpreted,  pro- 
tected the  equal  rights  of  women,  but  at  the  same  time  going  to  the 
Congress  and  saying  that  the  proposal  of  an  equal  rights  amend- 
ment would  be  a  good  improvement  in  the  Constitution. 

Now,  by  the  end  of  that  process,  after  the  Congress  proposed  and 
before  the  final  bitter  end  when  no  amendment  was  approved,  the 
Supreme  Court  has  changed  its  jurisprudence  dramatically  with  re- 
spect to  women's  rights.  I  would  not  be  surprised  if  that  were  the 
result  of  this  process. 

But  the  reason  why  some  here  are  saying  that  there  needs  to  be 
no  amendment  in  that  they  beUeve  that  the  first  amendment 
should  be  interpreted  not  to  provide  equal  rights  for  religious 
speakers.  That  is  the  point  of  disagreement,  as  they  have  said  here 
this  morning. 

So  it  is  not  just  a  question  of  low-level  officials  going  a  little  bit 
amok.  There  is  a  fundamental  difference  of  opinion  about  what  reli- 
gious liberty  means  in  the  United  States.  Under  one  view,  we 
should  have  a  secular  public  sphere  which  excludes  religious  voices 
and  religious  participation. 

Under  another  view,  the  public  sphere  ought  to  be  a  pluralistic 
and  equal  one  in  which  religious  and  secular  voices  stand  on  an 
equal  basis.  There  are  also  some  who  would  like  to  have  their  own 
version  of  religion  give  preference.  I  don't  hear  anybody  here  today 
arguing  for  that  position. 

Mr.  Canady.  The  gentleman's  time  has  expired. 

Mr.  Conyers.  Thank  you  very  much. 

Mr.  Canady.  We  will  have  a  second  round  of  questions. 

Mr.  McConnell,  in  your  testimony,  in  the  section  "Denial  of  Bene- 
fits on  Account  of  Religion,"  you  state  that  the  current  system 
makes  Grovernment  grant  programs  a  relentless  engine  of  secu- 
larization. 

Could  you  explain  exactly  what  you  mean  by  that  and  give  us 
some  examples  of  how  that  is  worked. 

Mr.  McConnell.  Yes,  what  I  mean  by  that  is  as  the  Government 
becomes  more  and  more  involved  with  supporting  activities  that 
are  in  the  semiprivate  sector  that  used  to  be  private,  the  current 
constitutional  rule  is  that  money  may  not  be  given  to  an  organiza- 
tion that  is  either  pervasively  sectarian  or  that  engages  in,  "specifi- 
cally religious  activities." 
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What  this  means,  then,  is  that  as  the  Government  extends  its 
reach,  that  the  reach  of  religious  expression  and  religious  participa- 
tion has  to  recede. 

Take  for  example  the  Child  Care  Act.  Just  several  years  ago  Con- 
gress passed  an  act  providing  funding  for  child  care  centers.  Now, 
insofar  as  centers  receive  direct  funding  from  that  program,  they 
must  excise  from  that  program  any  specifically  reUgious  activities. 

That  means  that  if  you  take,  for  example,  a  Baptist  church  in  the 
inner  city,  precisely  the  sort  of  institution  that  ought  to  be  encour- 
aged by  that  program,  which  was  targeted  to  low-income  people, 
that  that  church  would  have  to  secularize  itself  in  order  for  its  cli- 
entele to  be  able  to  get  the  benefits  of  the  program. 

Similarly,  Fordham  radio  station,  in  order  to  stay  part  of  the 
public  radio  system,  is  going  to  have  to  remove  the  Mass  from  its 
lineup.  Across  the  range  of  government  programs,  if  we  have  this 
constitutional  doctrine  that  funds  may  not  be  given  even  on  an  ab- 
solutely neutral  basis  to  organizations  that  carry  on  a  religious  ac- 
tivity, what  that  means  is  that  they  are  faced  with  a  choice.  Either 
they  get  effectively  squeezed  out  from  the  economics  of  it  or  they 
secularize  themselves. 

I  realize  you  think  this  is  strong  language,  but  it  really  amounts 
to  a  massive  bribe  to  organizations  to  remove  the  religious  aspects 
of  their  programs. 

I  think  that  that  is  wrong.  I  think  it  is  absolutely  contrary  to  the 
vision  of  the  first  amendment  in  which  all  citizens  and  all  groups 
ought  to  be  able  to  participate  on  an  equal  basis. 

Mr.  Canady.  Thank  you,  professor.  Mr.  Redlich,  let  me  ask  you 
this.  You  are  familiar  with  the  Fordham  University  v.  Brown  case. 
Do  you  think  that  was  decided  correctly? 

Mr.  Redlich.  That  hasn't  gone  to  the  Supreme  Court  yet. 

Mr.  Canady.  I  understand  that.  But  do  you  think  so  far  it  has 
been  decided  correctly  by  the  courts  that  have  ruled  on  it.  I  guess 
it  is  just  at  the  district  level. 

Mr.  Redlich.  I  am  not  sure  about  that  one.  I  think  probably  my 
view  is  that  it  has  been. 

Mr.  Canady.  Let  me  ask  you  about  another  one. 

Mr.  Redlich.  Could  I  finish  my  answer? 

Mr.  Canady.  I  asked  you  what  your  view  was,  but  let  me  ask  you 
a  related  question  that  was  referred  to  by  Mr.  McConnell,  the 
Aguilar  v.  Felton  case,  involving  elementary  and  secondary  edu- 
cation. 

Mr.  Redlich.  I  think  I  wrote  a  brief  in  that  case  and  I  think  it 
was  correctly  decided. 

Mr.  Canady.  Could  you  tell  me  why  you  think  that  case  was  cor- 
rectly decided? 

Mr.  Redlich.  Yes,  because  I  think  that  what  the  opinion  of  that 
case,  and  the  companion  case  of  Grand  Rapids  against  Ball,  tried 
to  establish  was  that  if  you  have — if  you  have  pubUc  school  teach- 
ers going  into  the  religious  schools,  that  it  really  becomes  very  dif- 
ficult, if  not  impossible,  to  make  certain  that  you  do  not  have  a 
kind  of  merger  of  the  public  and  private  school  system. 

That  the  line  that  was  drawn  in  that  case,  and  that  was  probably 
the  most  difficult  church-state  case  that  I  know  of.  But  what  you 
had  in  that  case  was  the  rules  set  up  that  the  pubUc  assistance. 
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the  public  teacher  coming  in  on  remedial  courses,  that  they  cannot 
go  into  the  public  school  for  remedial  courses. 

They  can  go  into  the  public  schools  for  diagnostic  courses.  They 
can  go  into  the  public  schools  to  determine  whether  the  children 
need  help.  But  to  go  in  on  remedial  courses,  it  becomes  very  dif- 
ficult to  draw  the  line  and  Grand  Rapids  against  Ball  shows  that 
and  that  is  why  Justice  Brennan  said  that  the  establishment 
clause  requires  that  you  do  not  have  a  symbolic  union  of  a  church 
and  State. 

You  asked  many  times  and  I  really  wanted  to  answer,  you  asked 
the  question  many  times  of  an  example  of  speech  having  gone  too 
far.  The  best  example  I  know  of  is  a  nativity  scene  sponsored  by 
private  people  in  front  of  city  hall. 

Now,  if  you  had  any  other  type  of  speech,  you  would  not  have 
a  problem.  But  whether  it  is  a  nativity  scene  or  menorah,  if  it  is 
a  religious  symbol  you  run  into  another  institutional  principle 
called  endorsement  and  that  is  what  I  said  in  my  statement 

Mr.  Canady.  Why  is  that  endorsement  if  everyone  knows  that 
the  private  persons  who  have  placed  it  there  are  participating  in 
that  activity  in  the  same  way  that  other  private  persons  have  the 
opportunity  to  place  other  objects  there?  I  don't  understand  how 
that  constitutes  endorsement. 

Mr.  Redlich.  I  know  you  don't  understand,  but  I  think  that  the 
fact  is  that  when  you  see 

Mr.  Canady.  And  I  know  you  can't  give  me  an  understanding, 
but  could  you  give  me  an  explanation? 

Mr.  Redlich.  I  am  trying  to  explain  it.  When  a  person — ^when  I 
go  into  a  courthouse  and  see  a  nativity  scene  that  is  not  of  my  reli- 
gious faith,  I  feel  that  the  Grovemment  is  endorsing  that  nativity 
scene. 

Mr.  Canady.  So  this  has  to  do  with  your  subjective  feelings. 

Mr.  Redlich.  It  is  not  subjective.  The  Supreme  Court  has  adopt- 
ed— there  is  now  a  solid  majority  on  the  Supreme  Court,  some  of 
them  conservative  jurists  who  have  adopted  one  important  prin- 
ciple. A  principle  of  no  endorsement  of  religion. 

That  was  promulgated  for  the  first  time  by  Justice  O'Connor.  It 
has  commanded  a  majority  of  the  Court  and  it  states  that  one  of 
the  things  the  establishment  clause  prevents  is  Government  en- 
dorsement of  religion. 

Now,  there  can  be  difficult  questions,  sir,  as  to  what  is  or  is  not 
endorsement  and  we  can  have  differences  of  opinion  over  that.  But 
I  think  the  principle  is  correct. 

Mr.  Canady.  My  time  has  expired. 

Mr.  Frank. 

Mr.  Frank.  I  do  want  to  just  begin  by  noting  since  the  Supreme 
Court  has  been  taking  a  beating  on  this  from  particularly  many  of 
the  conservatives  that  we  had  a  period  in  this  country  of  about  26 
years  in  which  only  Republicans  appointed  people  to  the  Supreme 
Court. 

We  are  talking  about  a  Supreme  Court  because  Lyndon  Johnson 
got  one  in  1966,  Jimmy  Carter  never  got  to  appoint  one.  So,  we  are 
talking  about  a  Supreme  Court  which  has  been  dominated  for  the 
last  couple  of  decades  by  Republican  appointees  and  I  am  sorry 
that  my  friends  feel  that  the  Republican  Presidents  have  fallen  so 
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short  in  that  regard.  But  we  ought  to  be  clear  this  is  not  some  left- 
ist plot  to  discredit  people.  These  are  Republican  Justices  over- 
whelmingly who  have  so  decided. 

On  the  question  of  putting  up  sjnnbols,  we  have  said  where  reli- 
gious people  are  being  discriminated  against  I  should  be  able  to  put 
a  menorah  or  nativity  scene  or  whatever.  Could  I  as  a  Democrat 
say  I  want  to  exercise  my  right  and  I  want  to  put  up  a  sign  saying 
that  I  think  the  local  Republican  mayor  is  a  jerk.  That  would  be 
free  speech.  I  have  a  right  to  do  that  elsewhere.  Do  I  have  a  right 
under  the  Constitution  in  a  public  park  to  post  a  sign  saying  mayor 
so-and-so  is  a  jerk?  Mr.  Paulsen, 

Mr.  Redlich.  Yes,  sir,  and  you  do  have  a  right  in  the  public  park 
to  hold 

Mr.  Frank.  Excuse  me.  Not  to  hold.  Excuse  me,  to  post  it  perma- 
nently in  a  public  park. 

Mr.  Redlich.  Yes,  provided  the  Grovemment  has  a  regulation 
that  permits  freestanding  displays  for 

Mr.  Frank.  For  anything? 

Mr.  Redlich.  Yes,  I  think  that  if  the  Grovemment  were  to  have 
a  position  that  said  no  freestanding  displays  such  as  for  the  Red 
Cross,  for  the  United  Way,  for  other  things,  then  no  one  would 
have  a  right  to  use  that  type  of  speech  in  a  public  forum. 

Mr.  Frank.  But  otherwise,  if  the  Red  Cross  can  put  up  a  display, 
I  should  be  able  to  put  up  a  display  denouncing  any  politician  I 
want  to  denounce? 

Mr.  Paulsen. 

Mr.  Redlich.  And  you  can  have  a  menorah  and  a  nativity  scene 
as  long  as  it  is  not  in  front  of  the  courthouse. 

Mr.  Paulsen.  I  agree  exactly  with  ever)d;hing  that  Dean  Redlich 
said  except  for  that  last  statement.  If  there  is  a  broad  protection 
of  freedom  of  speech  and  the  Grovemment  has  created  a  forum  in 
which  people  can  express  their  views,  they  can  present  controver- 
sial, outrageous,  even  scurrilous  views. 

But  plainly,  the  proper  interpretation  of  the  first  amendment  is 
it  doesn't  authorize  Government  discrimination  against  religious 
use.  And  if  the  public  park  happens  to  be  in  front  of  the  State  cap- 
itol  or  city  hall,  if  individuals  are  allowed  to  put  up  their  individual 
messages,  there  cannot  be  discrimination 

Mr.  Frank.  If  you  could  put  up  a  nativity  scene,  you  would  then 
have — another  group  would  have  a  right  to  put  up  next  to  the  na- 
tivity scene  a  depiction  of  all  the  evil  it  thought  that  religion  had 
brought  on  to  the  world? 

Mr.  Paulsen.  Yes. 

Mr.  Frank.  I  think  that  is  good  because  what  I  am  afraid  of, 
sometimes — for  instance,  I  am  glad  to  hear  from  a  lot  of  my  con- 
servative friends  are  worried  about  chilling  effects.  Usually,  they 
tend  to  scoff  when  we  talk  about  chilling  effects  on  free  speech. 

I  am  delighted  to  hear  from  some  of  my  conservative  friends  that 
a  high  school  student  in  a  valedictory  speech  ought  to  be  able  to 
talk  about  whatever  the  hell  he  or  she  wants  because  usually  they 
have  been  less  supportive  of  unrestrained  student  freedom  to  say 
what  they  want. 

If  we  are  doing  this,  I  want  to  understand  that  it  goes  all  across 
the  board.  I  am  also  interested  to  note  that  the  denial  of  the  right 
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to  participate  in  the  (Jovemment  program  is  a  denial  of  a  right  be- 
cause if  some  people  get  money  and  others  don't. 

So  if  what  we  are  talking  about  is  in  this  particular  space,  a 
group  of  citizens  I  suppose  you  would  have  to  have  a  selection  proc- 
ess, a  lottery  or  take  turns  so  many  times,  but  if  you  can  come  up 
with  a  neutral  principle  of  selection  of  allocation  of  resources,  you 
would  be  allowed  to  put  up  a  religious  symbol,  an  antireligious 
symbol. 

You  may  or  may  not  be  able  to  put  up  a  picture  of  a  desecrated 
flag.  We  are  still  debating  that  one.  But  as  of  now,  my  guess  is  you 
could.  You  could  put  the  flag  upside  down. 

And  everybody  agrees  that  if  you  can  put  up  any  religious  sym- 
bol, it  would  be  in  a  public  forum  where  you  could  put  up  any 
antireligious  S3nTibol,  because  that  would  also  seem  to  me  to  deal 
with  the  potential  argument  of  endorsement.  So  would  not  give  a 
favored  place  to  the  religious  symbol,  but  it  would  be  up  for  grabs. 

Mr.  Paulsen.  Mr.  Frank,  I  think  you  are  exactly  right.  I  am  de- 
lighted to  see  liberals  endorse  the  principle  of  equal  treatment  of 
religious  speech.  And  the  problem  is  with  views  like  those  ex- 
pressed by  Dean  Redlich  and  Dr.  Davis,  where  they  say  that  where 
it  is  religious  speech,  it  collides  with  this  other  principle 

Mr.  Frank.  I  appreciate  the  thanks.  In  1984,  I  was  a  strong  sup- 
porter of  the  equal  access  bill  because  I  was  perfectly — I  thought 
that  was  a  good  civil  liberties  i>osition.  Let  the  15-year-olds  say 
whatever  they  want. 

I  do  agree  that  there  are  frequently  shortfalls  in  that  principle. 
But  I  am  convinced  that  they  more  often  happen  against  kids  who 
have  inappropriate  political  views  than  for  religion.  And  I  would 
urge  people  who  want  to  defend  the  rights  of  15-year-olds  to  say 
what  they  want,  to  do  that  across  the  board.  Have  I  got  2  more 
minutes? 

Mr.  Canady.  The  gentleman  has  2  additional  minutes. 

Mr.  Frank.  Thank  you. 

Mr.  McConnell. 

Mr.  McConnell.  I  just  wanted  to  say  that  that  is  exactly  the 
principle  for  which  I  am  urging.  And  it  is  an  extension  of  the  equal 
access  principle  to  the  entire  public  sphere.  If  it  is  right  for  high 
school  students  before  and  after  school,  it  is  right  for  all  Ameri- 
cans. 

Mr.  Frank.  Here  is  where  I  do  differ  with  you.  It  is  not  my  im- 
pression that  the  law  in  this  country  says  that  a  student  in  high 
school  during  the  schoolday  has  exactly  the  same  free  speech  rights 
as  an  adult  outside. 

Maybe  you  believe  that.  I  know  very  few  people  who  do.  And  so 
I  think  that  there  is  a  general  view  in  this  society  that  students 
who  are  in  a  public  school,  because  of  the  compulsory  school  at- 
tendance, that  is  why  they  are  in  school  and  for  a  variety  of  rea- 
sons we  have  not  given  students  in  school  the  same  free  speech 
rights  as  everybody  else. 

There  have  been  some  restrictions  on  what  they  can  wear. 
Schools  tell  the  kids  what  they  can  wear,  including  words  on  their 
shirts,  which  they  couldn't  restrict  outside.  So  it  is  your  position 
that  there  should  be  no  restrictions  allowed  on  students  in  high 
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school  that  wouldn't  be  allowed  if  they  were  adults  walking  around 
outside  in  terms  of  free  expression? 

Mr.  McCoNNELL.  No,  my  position  is  just  that  whatever  freedom 
of  speech  is  allowed  secular  viewpoints  needs  to  be  allowed  reli- 
gious viewpoints  as  well.  Reasonable  time,  place  and  manner  re- 
strictions are  OK  and  in  the  school  context  it  certainly  is  the  case. 

Mr.  Frank.  There  are  content  restrictions  in  schools  on  all  man- 
ner of  things  and  if  people  are  going  to  be  for  taking  off  the  content 
restrictions,  it  is  about  political  and  cultural  and  other  kinds  of 
things  as  well. 

And  the  final  point  is  this — I  want  to  make  sure  we  understand. 
What  would  your  position  be  on  a  prayer  at  the  commencement 
that  all  people  are  expected  to  join  in  or  a  group  prayer  in  the 
classroom?  Are  you  in  favor  of  that  even  if  it  was  students-initi- 
ated? 

Mr.  McCONNELL.  Certainly,  the  way  you  put  it,  I  am  not  in  favor 
of  that.  That  all  people  are  expected  to  join  in,  absolutely  not. 

Mr.  Frank.  Expected  to.  Not  necessarily  that  is  often  the  case. 
All  right,  we  will  now  stand  and  bow  our  heads;  you  would  not  be 
for  that? 

Mr.  McCONNELL.  I  am  on  record  in  my  writings  as  saying  that 
Lee  V.  Weisman  was  correctly  decided. 

Mr.  Frank.  I  apologize  for  my  insufficient  familiarity  with  that. 
I  thank  you  for  that. 

Mr.  Canady.  Mr.  Inglis. 

Mr.  Inglis.  Thank  you,  Mr.  Chairman.  It  occurs  to  me  that  we 
are  engaged  in  this  country  in  a  whole  debate  about  whether  some- 
how we  have  lost  moral  bearings.  And  even  our  current  President 
has  lectured  us  as  a  nation  on  a  number  of  occasions  about  our 
need  for  morality  and  family  values. 

It  occurs  to  me  that  there  has  to  be  some  causal  connection,  it 
seems  to  me,  between  the — this  antiseptic  that  Mr.  Hyde  spoke  of 
earlier,  and  this  decline  in  moral  values  in  our  country.  Particu- 
larly, that  there  is — the  thing  that  is  unique  about  religious  expres- 
sion, I  guess,  is  that  it  establishes  a  moral  absolute,  which  is  very 
different  than  a  secular  system  where  basically  you  are  allowed  to 
have  a  relativistic  concept  and  that  is  an  offensive  thing  for  many 
people  about  religious  systems  is  that  they  attempt  to  establish  a 
moral  absolute. 

But  as  we  attempt  in  this  culture  to  try  to  hold  on  to  something 
of  morality  and  figure  out  how  to  stop  a  decline  into  barbarism, 
which  seems  to  be  the  case  with  senseless  killing  of  other  human 
beings,  and  to  elevate  the  principle  that  life  is  sacred  and  very  im- 
portant, that  it  brings  up  the  whole  question  of  whether  you  are 
going  to  be  allowed  to  do  that  or  whether  somehow  we  have  to  si- 
lence ourselves  on  any  state  of  absolute  and  that  we  are  not  al- 
lowed to  bring  absolutes  to  the  table.  We  are  only  allowed  to  speak 
relativistically  using  secular  logic  rather  than  any  religious  prin- 
ciple logic. 

And  I  just  would  be  interested  in  particularly — I  don't  know  why 
I  chose  you,  Mr.  McConnell,  but  I  think  that  some  of  your  testi- 
mony, written  testimony  tends  to  head  toward  Mr.  Jefferson's  wall. 
And  I  wonder  if  you  could  state  your  view  about  what  Mr.  Jefferson 
said  about  the  wall  of  separation. 
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Mr.  McCONNELL.  You  have  to  understand  that  at  the  time  Mr. 
Jefferson  was  writing,  a  union  of  church  and  state  was  the  norm. 
The  Parhament  in  Britain  was  the  highest  church  council.  The 
King  was  the  head  of  the  church.  There  is  no  reHgious  Uberty 
under  such  a  union.  And  the  separation  of  church  and  state  was 
absolutely  part  of — absolutely  essential  to  creating  a  regime  of  reli- 
gious liberty.  But  this  does  not  mean  that  the  governmental 
sphere,  the  public  sphere,  has  to  be  entirely  secular. 

What  it  means  is  that  the  government  is  not  under  the  control 
of  religion,  religion  is  not  under  control  of  government,  there  is  no 
formally  preferred  religion.  Even  religion  in  general  is  not  formally 
preferred,  but  that  all  citizens  have  an  equal  standing  in  the  re- 
public, no  matter  what  their  religious  views  may  be.  That  is  what 
separation  meant,  and  that  is  something  which  we  need  to  affirm 
today.  But  the  notion  that  that  means  that  the  Grovemment — ^that 
Government  may  not  be  entangled  with  religion  through  even  its 
treating  religious  institutions  in  a  neutral  fashion,  is  a  develop- 
ment of  the  last  50  years  and  I  think  is  a  very  serious  wrong  turn 
in  constitutional  law. 

Mr.  Inglis.  Do  any  other  members  of  the  panel  wish  to  speak 
about  that?  I  would  be  interested  in  your  views  about  Mr.  Jeffer- 
son's  

Mr.  Paulsen.  Who  are  you  calling  on? 

Mr.  Inglis.  Go  right  ahead. 

Mr.  Paulsen.  Mr.  Inglis,  I  think  that  as  it  respects  the  subject 
of  this  hearing,  you  sort  of  honed  in  on  the  nub  of  the  problem:  in 
public  schools,  in  Grovernment  programs,  in  the  public  sphere,  in 
the  public  square,  all  views  are  permitted,  except  religious  ones. 
That  is  contrary  to  the  essential  principles  of  the  first  amendment. 

I  think  it  is  a  violation  of  the  first  amendment.  Yet  it  is  a  viola- 
tion of  the  first  amendment  that  has  gone  on  many,  niany  times. 
The  courts  are  confused  on  this  point.  The  Supreme  Court  is  di- 
vided. Often  it  says  you  cannot  discriminate  against  religious 
speech,  but  its  holdings  are  inconsistent.  They  are  wedded  to  no- 
tions of  stare  decisis.  They  stand  by  past  decisions  so  they  are  un- 
willing to  cast  off  the  dead  decisions  that  are  contrary  to  what  they 
have  been  holding  recently. 

The  result  is  confusion,  contradiction,  and  you  have  a  lot  of  peo- 
ple on  the  ground,  ordinary  American  commiuiities,  where  people 
are  laboring  under  this  misunderstanding  that  we  have  to  exclude 
religious  viewpoints,  we  have  to  exclude  rehgious  speech,  we  have 
to  exclude  religious  discussion,  we  have  to  exclude  religious  bene- 
ficiaries from  Government  programs.  That  was  never  the  intent  of 
the  first  amendment.  And  I  think  it  is  entirely  appropriate  for  Con- 
gress to  pursue  remedies  to  restore  the  original  intent  of  the  first 
amendment.  I  like  the  words  of  the  first  amendment  in  a  perfect 
world.  I  don't  think  we  want  to  change  the  words  of  the 

Mr.  Canady.  The  gentleman  has  2  additional  minutes. 

Mr.  Paulsen.  But  I  think  it  is  important  that  we  clarify  this  es- 
sential principle  in  order  to  restore  this  idea  so  that  we  don't  have 
a  situation  of  religious  views  in  particular,  singled  out  for  discrimi- 
natory exclusion.  That  is  the  whole  problem. 

Mr.  Inglis.  Mr.  Redlich,  you  want  to  comment  on  that? 
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Mr.  Redlich.  I  don't  know  how  one  can  say  that  reHgious  speech 
is  excluded  from  the  pubHc  square  when  the  Pope  can  hold  a  Mass 
at  Yankee  Stadium  or  in  any  public  area,  and  it  would  be  unconsti- 
tutional to  deny  it.  There  are  a  slew  of  Supreme  Court  decisions, 
including  Supreme  Court  decisions  making  it  clear  that  where 
there  is  a  public  forum  it  is  unconstitutional  to  exclude  religious 
observance,  religious  speech. 

The  difficult  problem  comes  in  the  schools  where  the  question  be- 
comes— or  in  the  rotunda  of  a  city  hall,  where  the  question  becomes 
does  this  exercise  of  free  speech  somehow  conflict  with  a  principle 
that  the  Government  should  be  endorsing  religion.  That  is  not  an 
easy  area.  And  we  can  differ  on  the  application  of  individual  cases. 
But  to  say  that  that  principle  represents  a  hostility  to  religious 
speech  is,  in  my  opinion,  specious. 

And  if  we  want  to  go  back  into  history,  James  Madison,  when  he 
wrote  the  remonstrance,  memorial  and  remonstrance  against  reli- 
gious assessments,  wasn't  talking  about  a  union  involving  the  King 
of  England  and  the  head  of  the  church.  He  was  talking  about  a 
minor  little  tax  that  was  imposed  in  a  nondiscriminatory  way  in 
Virginia  to  support  religious  education.  That  is  what  led — and 
Madison  was  the  principal  author  of  the  establishment  clause  of 
the  first  amendment. 

The  equality  principle,  I  think  Professor  McConnell  has  written 
that  in  the  equality  principle,  his  principle  would  require  the  Gov- 
ernment to  fund  religious  schools  if  they  are  funding  nonreligious 
schools.  I  just  wonder  how  far  we  want  to  carry  that  principle. 
Would  such  a  religious  school  that  gets  government  money 

Mr.  Canady.  I  am  sorry,  the  gentleman's  time  is  expired. 

Mr.  Watt. 

Mr.  Watt.  Thank  you,  Mr.  Chairman.  I  can't  resist  telling  you 
how  much  fun  I  am  having  again,  until  you  banged  the  gavel  and 
got  mad  at  the  witness. 

Mr.  Canady.  Well,  I  would  admonish  the  witness  when  I  indicate 
that  the  time  is  expired,  the  witness  should  suspend.  We  are  trying 
to  give  everyone  a  lot  of  flexibility,  but  we  will  observe  some  order 
in  this  process. 

Mr.  Watt.  I  wasn't  admonishing  you  for  doing  that.  I  just  want- 
ed to  tell  you  that  it  was  a  delightful  hearing  and  it  was  free  flow- 
ing and  I  feel  like  I  am  in  law  school  and  Mr.  McConnell,  in  fact, 
reminds  me  of  Judge  Bork,  who  taught  me  in — taught  me  constitu- 
tional law  in  school.  He  would  be — he  would  go  back  and  forth  on 
these  issues.  And  I  don't  want  to  go  back  too  long  to  the  first  point 
I  was  making  in  this — in  my  earlier  question,  but  I  do  want  to  take 
some  issue  with  this  notion  that  we  can  write  a  constitutional 
amendment  that  is  going  to  clarify  this  issue. 

And  I  think — I  want — I  am  going  to  invite  Mr.  Paulsen  to  give 
me  his  copy  of  what  he  has  proposed,  but — and  I  will  get  that  after- 
wards. But  I  am  looking  at  the  one  that  Mr.  McConnell  proposed, 
and  right  off  the  bat,  two  things  jump  out  at  me. 

There  is  a  reference  in  here  to  God  and  acknowledging  God, 
which  I  think  will  result  in  years  and  years  and  years  of  litigation 
from  serpent  worshipers  in  the  mountains  of  North  Carolina,  to  all 
kinds  of  things.  But  if  that  won't  get  you  litigation,  certainly  this 
notion,  "equal  rights,"  will  get  you  litigation  for  years  and  years 
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and  years  and  years.  And  the  best  example  of  that  is  all  of  the  liti- 
gation we  have  had  under  the  14th  amendment,  which  talks  about 
equal  protection  under  the  law. 

You  know,  a  pretty — so  the  point  I  want  to  make  is,  this  notion 
that  we  can  both  endorse  the  first  amendment  and  say  I  believe 
in  it,  it  is  good,  like  Mr,  Paulsen  started  off,  and  we  ought  to 
amend  it  and  clarify  it  at  the  same  time,  is  as  ludicrous  to  me  as 
what  we  were  doing  when  everybody  on  the  floor  of  the  House  was 
arguing  to  me  that  we  weren't  doing  anything  to  the  fourth  amend- 
ment, and  when  I  offered  the  exact  language  of  the  fourth  amend- 
ment, everybody  bailed  out  on  it.  We  are  not  going  to  get  better 
language.  But  that — I  want  to  put  that  behind  me.  I  want  to  go 
back  to 

Mr.  McCoNNELL.  Was  that  a  question? 

Mr.  Watt.  No,  we  spent  my  first  7  minutes  talking  about  that. 
I  don't  want  to  talk  about  it.  I  have  got  one  more  question  that  will 
be  equally  as  interesting  though,  I  think,  I  think.  And  that  is  the 
seven  people  that  Mr.  Istook  testified  about  in  his  class. 

Let  me  just  ask  the  underlying  question.  Is  there  anybody  on  this 
panel,  and  I  assume  Mr.  Ball  would  have  thought  that  these  seven 
people — that  we  ought  to  allow  this  prayer  that  Mr.  Istook  was  tak- 
ing issue  with.  Is  there  anybody  left  on  this  panel  who  thinks  that 
a  class  of  2,000  or  whatever  it  is  can  cast  a  vote  and  1,993  of  them 
be  in  favor  of  having  a  school  prayer,  and  the  7  people  that  are  left 
out,  dissent  from  that,  and  that  ought  to  be  allowed  in  a  public 
education  context?  Anybody  left  on  this  panel  who  believes  that? 

Mr.  McCONNELL.  Just  let  me  say  that  my  graduating  class  from 
a  public  university 

Mr.  Watt.  I  don't  want  to  know  about  your  graduating  class. 

Mr.  McCONNELL  [continuing].  Elected  a 

Mr.  Watt.  A  lot  of — hey,  we  opened  schools  in  my  time- 


Mr.  McCONNELL.  We  elected  a  reverend  to  be  the  speaker,  the 
Rev.  Jesse  Jackson.  And  he  spoke  to  us.  And  I  imagine  there  might 
have  been  seven  people  in  that  crowd  who  didn't  like  what  he  had 
to  say. 

Mr.  Watt.  But  that  is  not  the  question  I  am  asking,  Mr.  McCon- 
nell. 

Mr.  McCONNELL.  They  have  the  right 

Mr.  Watt.  One  thing  I  always  admired  about- 


Mr.  McCONNELL.  They  have  the  right  to  protest.  The  one  thing 
they  don't  have  the  right  to  do,  is  to 

Mr.  Watt.  Can  you  bang  the  gavel  on  him? 

Mr.  Canady.  It  is  Mr.  Watt's  time. 

Mr.  Watt.  One  thing  I  always  admired  about  Professor  Bork,  is 
that  he  never  sidestepped  these  issues.  And  I  don't  want  to  talk 
about  Jesse  Jackson.  I  mean  he  happens  to  be 

Mr.  McCONNELL.  I  am  talking  about  the  right  of  people  in  audi- 
ences to  object  to  what  is  going  on  at  the  podium. 

Mr.  Watt.  What  I  want  to  know  is  if  there  is  anybody  on  this 
panel  who  thinks  that  these  seven  people,  that  prayer  ought  to 
be — have  been  allowed  in  the  context  that  Mr.  Istook  postulated. 
Is  there  anybody  on  this  panel  who — I  mean  that  has  a  yes  or  no. 

Mr.  McCONNELL.  I  don't  know  what  Mr.  Istook  postulated. 

Mr.  Watt.  You  weren't  here.  Then  you  can't  answer  the  question. 
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Mr.  McCONNELL.  The  distinction  should  be  between  government- 
sponsored  prayer  and  the  right  of  free  speech  of  people  who  are 
participating  in  the  graduation  ceremony, 

Mr.  Watt.  Mr.  Istook,  Mr.  Istook,  you  were  here  when  he  talked 
about  this  case. 

Mr.  Canady.  I  think  Mr.  Paulsen  wants  to  answer  your  question, 
too. 

Mr.  Watt.  Well,  yes,  go  ahead.  You  believe 

Mr.  Paulsen.  Mr. 

Mr.  Canady.  The  gentleman  will  have  2  additional  minutes. 

Mr.  Paulsen.  As  I  understand  Mr.  Istook's  hypothetical  situa- 
tion, £md  I  hope 

Mr.  Istook.  It  was  real. 

Mr.  Paulsen.  A  real  situation. 

Mr.  Watt.  Real  situation,  yes. 

Mr.  Paulsen.  Where  a  public  high  school,  in  order  to  try  to  get 
around  the  ban  on  commencement  prayer,  delegates  that  respon- 
sibility for  organizing  the  commencement  activity  to  a  student  or 
just  has  the  students  do  a  vote,  I  think  it  is  just  a  subterfuge.  If 
it  is  truly  the  Government  just 

Mr.  Watt.  Is  your  answer  yes  or  no,  you  think  that  case  was  de- 
cided right  or  wrong? 

Mr.  Paulsen.  The  case  he  was  referring  to,  if  it  is  Jones  v.  Clear 
Creek,  I  believe  was  decided  incorrectly.  I  think  that  students  orga- 
nizing under  school  auspices  a  school  prayer,  is  just  as  unconstitu- 
tional as  school  prayer. 

Mr.  Watt.  OK,  all  right. 

Mr.  Paulsen.  But  I  think  that  students  could  have  a 

Mr.  Watt.  I  xuiderstand  that.  The  point  I  am  trying  to  get  to, 
and  I  don't  have  any  ulterior  motive  here,  I  thought  I  was  going 
to  set  the  factual  base  without  all  this  rhetoric.  What  I  am  trying 
to  figure  out  is  how  are  we  going  to  protect  those  seven  students? 
Same  question  I  asked  Mr.  Istook,  same  question  that  I  think  Mr. 
Hoke  asked  Mr.  Istook  ultimately.  Is  there  a  way  to  accommodate 
the  1,993  people,  and  still  accommodate  those  7  people? 

Mr.  Paulsen.  Yes.  Absolutely. 

Mr.  Watt.  OK.  Tell  me  what  it  is. 

Mr.  Paulsen.  I  think  the  distinction — what  it  is  is  a  hewing  very 
closely  to  the  distinction  between  Government-sponsored  religion 
and  the  right  of  private  individuals,  including  students,  to  engage 
in  religious  expression  on  an  equal  basis  with  other  expression. 

In  other  words,  it  is  the  exact  distinction  between  the  Govern- 
ment bringing  in  a  minister  or  a  rabbi  to  give  the  prayer — that  is 
unconstitutional.  But  it  is  a  mistake  to  then  go  further  and  say 
that  the  commencement  speaker,  the  valedictorian,  cannot  share 
her  religious  beliefs. 

Mr.  Watt.  Now  I  am  talking  about  prayer  now,  I  am  not  talking 
about  sharing  religious  beliefs.  I  can't  even  get  to  the  next  issue. 
I  am,  I  just  want  to  deal  with  this  one  issue. 

I  am  still  trying  to  figure  out  how 

Mr.  Canady.  The  gentleman's  time  is  expired.  Would  the  gen- 
tleman like  an  additional  minute? 

Mr.  Watt.  Yes. 

Mr.  Canady.  That  will  be  it. 
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Mr.  Watt,  I  am  trying  to- 


Mr.  Canady.  The  gentleman  has  1  additional  minute. 

Mr.  Watt.  I  am  still  trying  to  figure  out  how  we  are  going  to  pro- 
tect those  seven  students,  which  is  the  same  question  I  asked  Mr. 
Istook.  In  the  context  of  what  you  are  proposing,  how  are  we  going 
to  protect  those  seven  students? 

Mr.  Paulsen.  By  not  touching  the  principle  that  Gk)vemment 
may  not  coerce  people  to  engage  in  religious  exercise  or  to 

Mr.  Watt.  But  the  class  should  have  a  referendum  and  out  vote 
them  and 

Mr.  Paulsen.  Not  if  they  were  doing  so  under  Grovernment  aus- 
pice. None  of  the  amendments  I  have 

Mr.  Watt.  So  none  of  this  is  going  to  deal  with  what  Mr.  Istook 
talked  about  then. 

Mr.  Paulsen.  That  is  my  position. 

Mr.  Watt.  OK,  all  right.  That — I  just  wanted  to  make  that  clear 
to  Mr.  Istook.  Because  when  you  start  talking  about  these  anec- 
dotes, I  mean  we  can  all  find  these  anecdotes  to  talk  about.  But 
I  don't  think — ^maybe  Mr.  Istook  thinks  we  ought  to  solve  that 
problem.  Maybe  there  are  some  people  here  who  think  we  ought  to 
solve  that  problem. 

I  think  Mr.  Ball  would  have  said,  would  have  been  on  the  oppo- 
site side  of  that  issue  from  all  four  of  you  gentlemen.  But  I — I 
think  that  there  is  a  solid  core  of  people  who  think  we  are  not 
going  to  be  able  to  solve  those  7  people  and  accommodate  the  1,993. 

Mr.  Canady.  I  am  sorry,  the  gentleman's  time  is  expired.  I  want 
to  thank  all  the  members  of  the  second  panel  for  being  with  us. 
You  have  been  very  patient.  Your  testimony  was  very  valuable  and 
your  responses  to  the  questions  were  also  very  helpful.  Thank  you. 
The  subcommittee  is  adjourned. 

[Whereupon,  at  2:03  p.m.,  the  subcommittee  adjourned.] 
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House  of  Representatives, 
Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 

Harrisonburg,  VA. 

The  subcommittee  met,  pursuant  to  notice,  at  10:38  a.m.,  in  the 
Harrisonburg  High  School  Auditorium,  395  South  High  Street, 
Harrisonburg,  VA,  Hon.  Charles  T.  Canady  (chairman  of  the  sub- 
committee) presiding. 

Present:  Representatives  Charles  T.  Canady  and  Bob  Groodlatte. 

Also  present:  Kathryn  Hazeem,  chief  counsel;  Jacquelene  McKee, 
paralegal;  and  Robert  Raben,  minority  counsel. 

Mr.  Canady.  The  subcommittee  will  come  to  order.  Can  you  hear 
me? 

[Chorus  of  noes.] 

Mr.  Canady.  Can  you  hear  me  now? 

[Chorus  of  yeses.] 

Mr.  Canady.  I  want  to  thank  you  £dl  for  being  here  today.  This 
is  the  first  field  hearing  conducted  by  the  House  Judiciary  Sub- 
committee on  the  Constitution  relating  to  religious  liberty  and  the 
Bill  of  Rights.  I  am  very  pleased  to  be  holding  this  hearing  today 
in  the  Sixth  Congressional  District  of  Virginia.  Early  in  this  Con- 
gress, Representative  Bob  Groodlatte  and  I  began  discussing  how 
the  Congress  could  act  to  protect  more  fully  religious  freedom  in 
America.  I  am  very  grateful  for  Congressman  Groodlatte's  strong 
leadership  on  this  important  issue. 

In  the  ongoing  dispute  about  the  relationship  between  the  first 
amendment's  establishment  clause  and  the  free  exercise  clause, 
various  statements  by  Thomas  Jefferson,  a  great  Virginian,  are 
often  invoked.  I,  too,  would  like  to  cite  a  statement  by  Mr.  Jeffer- 
son. Jefferson  said  this,  and  this  is  on  the  walls  of  the  Jefferson 
Memorial  in  Washington.  "God  who  gave  us  life  gave  us  liberty. 
Can  the  liberties  of  a  nation  be  secure  when  we  have  removed  a 
conviction  that  these  liberties  are  the  gift  of  God?"  Unfortunately, 
in  recent  years  the  conviction  that  our  liberties  are  the  gift  of  Grod, 
indeed  any  conviction  regarding  Grod,  has  been  virtually  removed 
from  our  public  life.  I  believe  that  this  is  inconsistent  with  our  tra- 
ditions as  a  people  and  represents  a  distortion  of  the  meaning  of 
our  Constitution.  In  my  view,  this  has  resulted  in  large  part  from 
an  erroneous  understanding  of  the  establishment  clause.  As  we 
move  forward  in  this  discussion,  we  should  keep  in  mind  the  words 
that  Jefferson  wrote  long  ago. 
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Again,  I  want  to  thank  all  of  you  for  taking  time  to  be  with  us. 
We  are  going  to  be  having  a  number  of  field  hearings  around  the 
country  as  well  as  additional  hearings  in  Washington.  This  show 
of  interest  today  is  encouraging  to  me.  I  know  that  this  is  an  im- 
portant issue  to  many  people  in  this  country  and  I  think  the  num- 
ber of  people  who  have  come  to  the  hearing  today  is  evidence  of 
that  fact. 

I  would  like  now  to  recognize  Mr.  Goodlatte  and  again,  thank 
him  for  his  leadership  on  this  critical  issue. 

[Applause.] 

Mr.  Goodlatte.  Thank  you,  Mr.  Chairman.  I  first  want  to  ex- 
press my  sincere  thanks  to  you  for  your  leadership  on  this  issue. 
The  committee  that  you  chair,  the  Subcommittee  on  the  Constitu- 
tion of  the  Judiciary  Committee,  which  we  are  both  members,  is  a 
vitally  important  committee  dealing  with  a  wide  variety  of  constitu- 
tional issues  and  there  are  many  proposals  regarding  many  areas. 
That  you  would  give  this  issue  one  of  your  highest  priorities  is,  I 
think,  a  very  good  indication  that  we  are  going  to  attempt  to  ad- 
dress what  is  a  matter  of  great  consternation  and  great  confusion 
to  the  vast  majority  of  Americans,  and  that  is  the  series  of  Su- 
preme Court  and  lower  court  cases  that  have  been  decided  over  the 
last  30  years  that  I  think  have  eroded  our  religious  liberties  and 
essentially  make  religion  a  second-class  idea  in  our  public  places, 
particularly  our  public  schools.  So,  I  thank  you  for  that. 

I  also  thank  you  for  holding  this  first  hearing  outside  of  Wash- 
ington— outside  of  the  beltway,  if  you  will — here  in  the  Shenandoah 
Valley,  because  I  think  you  will  get  a  very  good  discussion  from  a 
number  of  people  here,  with  differing  points  of  view  about  what  we 
need  to  do  to  address  this  problem,  and  from  people  about  what 
they  consider  to  be  the  nature  of  the  problem,  and  from  people  who 
do  not  consider  there  to  be  a  problem  at  all.  So,  I  thank  each  and 
every  one  of  you  for  coming  today  to  participate.  We  are  going  to 
have  a  panel  of  witnesses  and  then  we  will  also  have  an  open 
microphone  and  we  want  to  allow  those  who  were  the  first  to  sign 
up  and  participate  a  few  minutes  to  express  their  ideas,  depending 
upon  how  much  time  we  have  remaining  during  the  hearing. 

To  me,  this  issue  is  two-fold.  First  of  all,  we  have  the  problem 
of — from  1962,  the  case  of  Engel  v.  Vitale,  where  the  Supreme 
Court  held  that  a  nondenominational  prayer  in  the  State  of  New 
York  could  not  be  introduced  into  the  classrooms  in  that  State,  on 
through  recent  decisions,  including  the  Weisman  decision  that  pro- 
hibited the  allowance  of  prayer  by  a  minister  or  a  rabbi — in  the 
Weisman  case,  it  in  fact  was  a  rabbi — at  a  high  school  graduation 
ceremony.  These  are  decisions  by  our  courts — there  have  been 
other  decisions  by  the  lower  courts — that  have  prohibited  the  right 
of  free  expression  in  public  schools  and  in  other  public  places,  na- 
tivity scenes  on  courthouse  squares  and  so  on.  But  in  addition,  we 
are  going  to  hear  from  some  folks  today  who  have  attempted  to  ex- 
ercise what  no  court  to  my  knowledge  has  ruled  to  be  an  improper 
exercise  of  their  rights,  but  which  because  of  the  confusion  created 
by  these  series  of  court  decisions  have,  I  think,  created  a  very 
chilling  effect  on  the  free  exercise  of  religion  in  public  places  be- 
cause of  the  fear  on  the  part  of  high  school  principals  and  school 
boards  that  they  are  going  to  be  sued  if  they  allow  free  expression 
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in  the  public  schools.  And  if  you  need  proof  of  this,  I  suggest  you 
go  no  further  than  yesterday's  Staunton  Daily  News  Leader.  One 
of  the  headlines  on  the  front  page  is  "Pray  at  graduation  and  we 
will  sue."  ACLU,  the  American  Civil  Liberties  Union  is  getting  out 
ahead  of  the  curve  on  high  school  graduations  and  wanting  to  let 
everybody  know  that  if  they  do  not  follow  what  they  consider  to  be 
the  correct  interpretation  of  the  first  amendment  to  the  Constitu- 
tion, they  are  going  to  file  lawsuits  prohibiting  the  opportunity  of 
people  to  have  a  religious  observance  as  a  part  of  their  high  school 
graduation  ceremony,  and  I  think  this  is  having  an  effect. 

In  the  3  years  that  I  have  been  serving  in  Congress,  I  have  at- 
tended many  high  school  graduation  ceremonies.  All  of  them  have 
had  student-initiated  prayer  at  some  point  during  the  graduation 
ceremony  until  this  year.  And  I  am  concerned  that  even  what  I 
consider  to  be  the  right  of  individuals  to  freely  exercise  their  reli- 
gious beliefs  is  being  chilled  by  the  fear  that  very,  very  costly  law- 
suits that  can  cost  school  boards  hundreds  of  thousands  of  dollars 
are  causing  them  to  say  it  is  better  to  err  on  the  side  of  not  having 
any  religious  expression  at  all  in  public  places.  And  that  leads  to 
what  I  consider  to  be  the  greatest  aspect  of  this  problem  and  that 
is  the  suggestion  by  our  Government  that  was  founded  on  people 
with  strongly  held  religious  beliefs  in  which  the  first  amendment 
guarantees  the  free  expression  of  those  religious  beliefs,  that  now 
we  have  reached  the  point  where  our  young  people  and  everyone 
for  that  matter  is  being  told  that  by  their  participation  in  public 
schools  and  the  exclusion  of  all  form  of  religious  expression — I 
should  not  say  all  forms  because  some  is  still  permitted.  By  many 
forms  of  religious  expression,  we  are  saying  that  there  is  something 
wrong  with  religious  expression  and  that  therefore  what  people  are 
learning  at  home  and  in  their  churches  and  other  places  is  being 
contradicted  by  the  Government  and  that  is  not  in  my  opinion  what 
is  intended  by  the  first  amendment  to  the  U.S.  Constitution. 

So,  I  welcome  all  of  you  here  today  to  participate  with  all  of  your 
varying  points  of  view.  We  are  here  to  listen  and  learn.  We  do  not 
have  any  language  at  this  point  that  we  might  propose,  and  I  think 
that  is  the  best  way  to  proceed.  Listen  to  what  the  people  have  to 
say,  learn  the  full  scope  and  nature  of  the  problem  and  then  we 
may  find  a  way  to  help. 

Mr.  Chairman,  again,  thank  you  for  holding  these  hearings  here 
in  Harrisonburg. 

[Applause.] 

Mr.  Canady.  Thank  you,  Mr.  Goodlatte. 

We  are  going  to  proceed  now  with  our  panel  of  witnesses.  I  would 
like  to  ask  that  each  witness  testify  and  take  no  more  than  5  min- 
utes. If  you  have  a  longer  statement,  your  full  statement  will  be 
included  in  the  record.  We  will  do  that  without  objection. 

Our  first  witness  today  is  Mr.  Colby  May,  who  is  senior  counsel 
for  the  Office  of  Governmental  Affairs  for  the  American  Center  for 
Law  and  Justice,  a  nonprofit  public  interest  law  firm  and  edu- 
cational organization.  Mr.  May,  if  you  would  come  forward  and  be 
seated  at  the  table  here,  we  will  hear  your  testimony. 
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STATEMENT  OF  COLBY  MAY,  SENIOR  COUNSEL,  OFFICE  OF 
GOVERNMENTAL  AFFAIRS,  AMERICAN  CENTER  FOR  LAW 
AND  JUSTICE 

Mr.  May.  Thank  you  Chairman  Canady  and  thank  you  Member 
Groodlatte.  Ladies  and  gentlemen,  good  morning. 

I  want  to  express  my  sincere  esteem  and  appreciation  for  the  op- 
portunity to  participate  in  the  important  discussion  that  you  have 
undertaken  on  behalf  of  our  Nation  concerning  the  religious  free- 
doms which  are  the  cornerstone  of  America's  liberty. 

In  the  last  5  years,  Americans — lawyers  at  the  American  Center 
for  Law  and  Justice  have  successfully  argued  and  participated  as 
amicus  curiae  in  numerous  religious  liberties  in  first  amendment 
cases.  From  this  vantage,  we  have  observed  and  confronted  a  dis- 
turbing assault  on  religious  liberties  which  contends  that  the  estab- 
lishment and  free  exercise  clauses  embody  the  right  of  freedom 
from  religion  rather  than  freedom  of  religion. 

The  Supreme  Court  has  discarded  the  original  meaning  of  the 
first  amendment's  religion  clauses  and  has  ignored  too  frequently 
the  clause's  relationship  to  the  rest  of  the  Constitution.  Con- 
sequently, the  Court's  religious  freedom  cases  are  often  logically  in- 
complete and  its  first  amendment  jurisprudence  is  irreconcilable 
from  one  case  to  the  next.  As  Justice  Scalia  has  stated  about  the 
Court's  reliance  on  its  three-part  Lemon  test,  "When  we  wish  to 
strike  down  a  practice  that  forbids,  we  invoke  it,  and  when  we  wish 
to  uphold  a  practice  that  forbids,  we  ignore  it  entirely." 

Similarly,  instead  of  adhering  to  the  plain  language  of  the  free 
exercise  clause  that  Congress  shall  make  no  law  prohibiting  the 
free  exercise  of  religion,  the  Supreme  Court  has  instead  ruled  that 
Congress  and  the  States  can  indeed  make  laws  prohibiting  the  free 
exercise  of  religion  as  long  as  the  laws  have  some  rational  basis 
and  are  generally  applicable.  Congress  was  so  alarmed  by  this  rul- 
ing that  it  tried  to  reinstate  some  semblance  of  the  original  protec- 
tion for  religion  by  enacting  the  Religious  Freedom  Restoration  Act. 
The  Religious  Freedom  Restoration  Act  has  notably  failed  to  re- 
store religious  freedoms  in  many  cases  where  it  has  been  used  and 
was  recently  declared  to  be  unconstitutional  by  a  Federal  district 
court.  Given  the  chaos  in  this  area  of  the  law,  is  it  any  wonder  that 
the  issue  of  religious  freedom  has  become  a  battlefield  with  reli- 
gious liberties  as  the  major  victim?  Most  notably  amongst  those 
victims  are  the  rights  of  religious  people  to  proclaim  their  faith  on 
the  public  square  and  the  right  of  religious  entities  or  speakers  to 
receive  any  benefits  under  an  officially  neutral  program  with  some 
secular  purpose.  Some  past  and  present  examples  of  these  losses  of 
religious  rights  illustrate  the  problems  that  need  to  be  addressed. 

Misty  Newberry  was  a  student  who  organized  an  annual  prayer 
event  3  years  ago  at  Massac  County  High  School  in  Illinois.  "See 
You  at  the  Pole"  was  and  is  a  national  event  for  high  school  stu- 
dents to  gather  once  a  year  around  the  flag  pole  in  front  of  their 
schools  to  pray  for  their  school,  for  their  Nation  and  its  leaders. 
Misty  had  requested  permission  to  hold  the  event  from  school  au- 
thorities weeks  in  advance  of  the  event  but  had  received  no  re- 
sponse to  her  request.  Seeing  no  harm  in  going  forward  with  her 
plans,  students  gathered  in  front  of  the  Massac  County  High 
School  to  pray  prior  to  the  schoolday.  The  students  formed  a  large 
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circle  around  the  flagpole,  held  hands  and  bowed  their  heads  in 
prayer.  The  students  formed,  the  principal  was  so  alarmed  by  the 
idea  that  students  would  gather  outside  the  school  and  pray,  that 
he  called  police  to  break  up  the  event.  When  police  officers  arrived 
in  their  cruisers,  they  threatened  first  to  mace  the  students  and 
then  forcibly  broke  the  circle  of  hands  and  arrested  Misty 
Newberry.  Now  the  entire  altercation  was  recorded  on  videotape 
and  after  the  instigation  of  litigation,  the  principal  did  issue  a  pub- 
lic apology  and  allowed  the  event  to  then  proceed  in  following 
years. 

The  point  of  the  story  is  not  that  Misty  Newberry  was  able  to 
get  and  bring  suit,  but  that  a  principal  believed  it  was  all  right  to 
have  police  arrest  and  handcuff  students  praying  outside  the  public 
high  school. 

We  keep  hearing  from  opponents  of  the  religious  liberties  amend- 
ment that  the  decision  in  Westside  Community  School  v.  Mergens 
disposed  of  the  public  school  students'  liberties  issues.  Mergens  was 
the  case  where  the  Supreme  Court  determined  that  the  Equal  Ac- 
cess Act,  an  act  allowing  public  high  schools — excuse  me,  allowing 
public  high  school  students  to  have  Bible  clubs  was  constitutional. 
Now  if  Mergens  resolved  all  of  these  public — Bible  clubs  in  public 
schools,  why  has  the  American  Center  for  Law  and  Justice  and 
many  other  religious  liberty  organizations  throughout  the  country 
continued  on  behalf  of  high  school  students  in  literally  hundreds  of 
cases  to  uphold  that  right?  And  why  is  the  American  Center  for 
Law  and  Justice  and  many  other  groups  concerned  about  religious 
liberties  presently  litigating  cases  throughout  the  country?  We  are 
currently  engaged  in  one  in  New  York.  In  New  York  £ifter  being  de- 
nied the  right  to  form  a  Christian  fellowship  club  in  a  high  school 
for  an  extended  period  of  time,  Emily  Hsu,  who  was  at  the  Rosl3nti 
High  School  on  Long  Island,  was  informed  by  school  officials  that 
she  could  in  fact  have  the  club  with  one  proviso,  and  that  proviso 
was  that  the  club's  bylaws  must  allow  non-Christians  to  be  officers 
of  the  club.  Now  that  is  akin  to  forcing  the  Young  Democrat  Club 
to  have  a  Republican  as  one  of  its  officers  or  president.  [Laughter.] 

Or  more  accurately,  it  is  analogous  to  forcing  a  Catholic  con- 
gregation to  have  a  rabbi  lead  them  in  a  high  mass. 

The  Supreme  Court  said  in  Mergens  that  although  a  school  may 
not  itself  lead  or  direct  a  religious  club,  a  school  that  permits  a  stu- 
dent-initiated and  student  led  religious  club  to  meet  after  school, 
just  as  it  permits  any  other  student  group  to  do,  does  not  convey 
a  message  of  State  approval  or  endorsement  of  a  particular  reli- 
gion. It  is  difficult,  if  not  impossible,  for  a  school  not  to  direct  or 
lead  a  religious  club  when  it  is  dictating  to  the  students  who  must 
run  the  club.  Nevertheless,  a  federal  district  court  in  New  York  re- 
cently ruled  that  that  is  precisely  what  the  State  had  the  power  to 
do,  and  when  Emily  Hsu  refused  to  allow  that  to  take  place,  her 
club  was  subsequently  denied  the  right  to  form. 

Similar  to  the  recurring  Bible  club  problem,  opponents  of  the  re- 
ligious liberties  amendment  state  that  the  right  for  adult  religious 
groups  to  have  access  to  public  facilities  was  also  established  in  the 
Lamb's  Chapel  v.  Center  Moriches  case.  That  case  involved  the  dis- 
criminatory denial  of  access  to  a  Long  Island  facility  open  to  the 
community  because  the  group  seeking  to  use  the  facility  wanted  to 
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show  a  religious  film  series.  There  are  currently  three  separate  re- 
ligious equal-access  cases  being  litigated  in  New  York  2  years  after 
the  Lamb's  Chapel  decision.  New  York  and  other  States  still  do  not 
allow  religious  groups  equal  access  to  public  facilities,  and  I  must 
say  that  in  the  case  of  New  York,  this  cannot  be  borne  out  of  igno- 
rance because  it  was  a  case  that  stemmed  from  New  York  that  the 
Lamb's  Chapel  decision  was  based  on.  Indeed,  in  briefs  filed  by  the 
New  York  attorney  general  with  the  Supreme  Court,  they  said  that 
religion  served  the  community  only  in  the  eyes  of  its  adherents  and 
yields  a  benefit  only  to  those  who  already  believe.  It  is  hard  not 
to  read  that  statement  and  feel  that  there  is  some  animus,  at  least 
in  the  case  of  the  New  York  officials,  toward  religious  expressions. 

The  same  denial  of  religious  rights  occurs  whether  religious  peo- 
ple are  attempting  to  speak  in  the  public  square  or  attempting  to 
obtain  service  from  a  religious  institution.  The  case  on  point  is 
Winters  v.  The  Washington  State  Board  of  Employment  where  a 
blind  gentleman  sought  assistance  under  a  Washington  State  stat- 
ute to  be  able  to  get  rehabilitation  education  services.  He  wanted 
to  go  to  theological  school.  The  State  refused  him  the  right  to  par- 
ticipate in  the  program  because  he  wanted  to  use  those  funds  to 
be  able  to  get  a  degree  in  religion,  to  go  to  a  theology  school.  When 
the  case  went  to  the  Supreme  Court,  the  Supreme  Court  correctly 
decided  the  decision  and  said  no,  you  have  got  to  go  ahead  and 
fund  that.  Unfortunately,  when  Larry  Witters  went  back  to  Wash- 
ington State,  Washington  State  continued  to  refuse  to  give  him  any 
funding  and  determined  that  the  matter  could  not  go  forward  be- 
cause it  violated  Washington  State  Constitution  principles. 

Later  today,  I  think  you  are  going  to  hear  from  Mr.  Rosenberger, 
who  has  got  a  very  interesting  case  pending  at  the  Supreme  Court. 
It  is  the  same  kind  of  problem. 

The  last  example  I  want  to  give  you  is  that  recently  Fordham 
University,  which  has  a  federally  licensed  radio  station  and  has 
been  operating  that  radio  station  for  over  30  years  serving  the  New 
York  City  community.  Through  no  fault  of  its  own,  it  was  required 
to  move  its  radio  facility  and  it  filed  and  received  grants  from  the 
National  Telecommunications  and  Information  Agency.  Fordham 
was  given  the  highest  ratings  qualif3dng  for  a  grant,  but  because 
it  broadcast  a  Mass  for  1  hour  on  Sunday  morning,  as  it  had  done 
for  30  years,  it  was  disqualified  from  consideration.  The  over- 
whelming community  service  Fordham's  radio  station  provided  to 
New  York  City  was  totally  disregarded.  The  mere  fact  that  a  min- 
uscule portion  of  the  broadcast  service  included  religious  content 
was  all  the  Government  needed  to  summarily  exclude  Fordham 
from  consideration.  A  religious  equality  amendment  is  needed  to 
correct  this  kind  of  discrimination. 

Just  last  year,  the  U.S.  Senate  voted  overwhelmingly  to  withhold 
funds 

Mr.  Canady.  Excuse  me,  Mr.  May,  if  you  could — ^you  have  been 
going  about  10  minutes,  if  you  could  complete  in  another  moment, 
I  would  appreciate  it. 

Mr.  May.  All  right,  I  am  just  about  done.  Chairman  Canady, 
thank  you. 

The  Senate  voted  to  withhold  funding  from  the  Equal  Employ- 
ment Opportunity  Commission  in  their  attempt  to  develop  what 
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they  called  religious  harassment  guidelines.  The  guidelines  were  a 
thinly  veiled  attempt  to  secularize  privately  owned  businesses 
across  the  country.  Just  6  months  before  that,  an  unsuccessful  at- 
tempt was  made  to  attach  an  amendment  to  the  goals  2000  bill 
granting  the  Department  of  Education  plenary  authority  over  paro- 
chial schools  and  those  in  a  home  school.  Religious  people  and  in- 
stitutions justifiably  feel  that  they  are  not  only  being  denied  their 
religious  liberty  rights,  but  they  are  also  being  discriminated 
against. 

For  these  reasons,  I  think  it  is  clear  that  we  need  to  have  a  reli- 
gious liberties  amendment,  and  I  again  commend  this  Commission 
for  beginning  developing  a  public  record  and  debate  on  this.  I  note 
that  the  Supreme  Court  and  many  courts  around  the  country  have 
weighed  in  on  this  whole  matter  of  religious  liberty  and  yet  Con- 
gress, the  people's  body,  has  essentially  been  excluded  from  the 
process  and  you  have  now  at  least  given  those  people  the  oppor- 
tunity to  participate  now  in  this  entire  debate.  And  I  thank  you  for 
that. 

Mr.  Canady.  Thank  you,  Mr.  May. 

[Applause.] 

Mr.  Canady.  I  want  to  thank  you  for  your  testimony.  I  think  you 
have  touched  on  really  the  core  issues  that  are  involved  here  and 
highlighted  some  events  that  have  taken  place  that  are  truly  amaz- 
ing. To  think  that  some  of  these  events  would  have  occurred  in  this 
country,  given  the  guarantees  of  the  first  amendment,  is  certainly 
a  matter  of  great  concern  for  us. 

I  do  not  have  any  questions.  Mr.  Goodlatte. 

Mr.  Goodlatte.  Thank  you,  Mr.  Chairman. 

Mr.  May,  I  just  have  one.  Let  me  take  just  one  of  the  examples 
you  cited,  the  case  of  Fordham  University.  Do  you  think  that  the 
provision  of  a  public  radio  station  having  1  hour  per  week  of  reli- 
gious broadcasting  of  a  particular  religion — obviously  the  religion  of 
the  university — constitutes  an  establishment  of  religion  as  envi- 
sioned by  our  Founding  Fathers  in  the  U.S.  Constitution?  Is  that 
what  is  meant  by  an  establishment  of  religion? 

Mr.  May.  No,  sir,  I  do  not  believe  it  is.  The  idea  that  the  1  hour 
out  of  a  week,  24  hours  times  7  is  hundreds  and  hundreds  of  hours, 
and  for  that  1  hour  you  have  a  Mass  or  a  program  that  deals  with 
religious  content  in  that  way  certainly  cannot  be  an  establishment 
of  religion.  First  off,  it  is  the  church  that  is  doing  the  speaking,  not 
the  State,  and  I  think  in  Mergens,  the  Supreme  Court  made  it  very 
clear  that  only  State  speakers  and  State  actors  are  the  ones  that 
can  establish  a  religion,  not  private  actors  and  not  private  speak- 
ers. Here  we  are  talking  about  the  church  being  a  private  speaker 
and  it  just  simply  for  1  hour  on  Sunday  morning  is  having  access 
to  the  public  airways. 

Mr.  Goodlatte.  Thank  you. 

Mr.  Canady.  Thank  you,  Mr.  May.  We  appreciate  your  taking 
the  time  to  be  with  us  today. 

Our  next  witness  is  C.  Dow  Chamberlain,  who  is  with  the  Inter- 
faith  Center  for  Public  Policy.  Mr.  Chamberlain, 
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STATEMENT  OF  REV.  C.  DOW  CHAMBERLAIN,  S.T.D.,  EXECU- 
TIVE DIRECTOR,  VIRGINIA  INTERFAITH  CENTER  FOR  PUB- 
LIC POLICY 

Mr.  Chamberlain.  Chairman  Canady  and  Congressperson 
Goodlatte,  good  morning. 

Because  I  am  a  theologian,  I  do  not  speak  as  a  constitutional 
lawyer.  I  will  speak  to  three  theological  concerns  which  religious 
activities  in  tax-supported  public  schools  impact  on  children  who 
are  compelled  to  attend  school. 

The  national  debate  concerning  appropriate  religious  activities 
which  may  be  permitted  in  public  schools  does  not  pit  the  religious 
against  the  irreligious.  This  debate  must  be  placed  in  the  context 
of  an  ongoing  theological  dialog  that  has  lasted  some  three  millen- 
nia. 

I  want  to  make  three  theological  observations.  First,  a  casual 
reading  of  the  Scriptures  commonly  called  the  Holy  Bible  would 
seem  to  suggest  a  tilt  toward  unlimited  government  expressed 
through  a  hereditary  monarch.  Indeed,  during  the  Renaissance, 
these  sacred  texts  were  used  to  bolster  arguments  in  defense  of  the 
divine  right  of  kings. 

But  a  thorough  study  of  Biblical  material  would  suggest  another 
tradition — ^the  tradition  of  a  commonwealth.  We  are  informed  in 
Judges  17:6,  "In  those  days  there  was  no  king  in  Israel;  every  per- 
son did  what  was  right  in  one's  own  eyes." 

It  is  clear  that  our  forefathers  appealed  to  the  commonwealth 
tradition  in  creating  a  republic  which  expressly  did  not  have  an  es- 
tablished church. 

I  would  argue  that  the  option  for  a  commonwealth  was  chosen 
with  good  and  sufficient  reason.  There  was  fresh  memory  of  sectar- 
ian strife  in  Europe.  My  ancestors  came  to  this  land  long  before 
there  was  a  United  States,  to  escape  religious  persecution  in 
France.  They  were  Huguenots. 

One  would  have  to  add  to  this  memory  of  religious  persecution 
the  fact  that  this  fair  Shenandoah  Valley  is  home  to  many  Ana- 
baptists who  refused  to  participate  in  State  sponsored  paedo-bap- 
tism.  The  leaders  could  not  understand  why  they  would  object  to 
a  little  water  on  a  child's  head. 

A  second  theological  issue  is  the  nature  of  religion  itself.  The 
princes  of  Europe  were  quite  content  with  the  formula  cuius  regio, 
cuius  religio,  worked  out  under  the  Treaty  of  Westphalia.  The  idea 
that  one  must  belong  to  a  particular  religion  simply  because  it  is 
the  choice  of  the  prince  does  violence  to  the  very  definition  of  reli- 
gion. Religion  does  not  proceed  from  coercion,  but  from  free  choice 
by  moral  agents 

A  third  theological  issue  is  the  vacuous  belief  in  some  kind  of  of- 
ficial cult,  that  if  it  is  observed,  no  matter  how  perfunctorily,  the 
Almighty  is  somehow  obliged  to  bless  the  fortunes  of  the  State.  Our 
faith  communities  are  deeply  concerned  about  religion  in  public 
schools.  And  for  us,  one  of  the  primary  religious  issues  is  whether 
or  not  we  will  establish  meaningful  funding  equity  for  children  in 
our  schools.  If  we  do  not  establish  funding  equity  for  our  children's 
education,  imagining  that  religious  activities  will  somehow  make 
all  the  difference  is  to  reduce  religion  to  the  status  of  a  rabbit's 
foot.  It  is  simply  a  public  hypocrisy. 
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To  paraphrase  Gov.  John  Engler  on  the  same  subject,  "If  we  do 
not  do  something  to  give  equal  opportunity  to  all  students  in  our 
schools,  our  schools  do  not  have  a  prayer." 

It  is  ironic  at  this  time  when  this  nation  welcomes  an  increasing 
population  of  Moslems,  Buddhists,  Hindus,  and  others,  that  our  re- 
sponse to  this  increasing  diversity  is  the  attempt  to  return  to  Nor- 
man Rockwelltown. 

From  the  perspective  of  an  ordinary  citizen,  our  U.S.  Constitu- 
tion has  three  basic  functions.  First,  it  defines  the  basic  structure 
and  relationships  among  the  branches  of  our  Grovernment.  Second, 
it  limits  the  powers  of  Government.  Third,  it  protects  the  interests 
of  minorities. 

It  has  been  increasingly  recognized  that  any  State-sponsored  reli- 
gious activity  violates  the  establishment  clause  of  our  Constitution, 
and  it  is  especially  problematical  when  impressionable  young  chil- 
dren are  involved  as  a  captive  audience. 

Because  existing  constitutional  principles  do  not  allow  State- 
sponsored  or  supported  religious  activities  in  public  schools,  there 
is  now  a  move  to  amend  our  Constitution.  I  would  object  to  this 
move  for  three  basic  reasons. 

First,  the  religious  communities  are  conservative  and  oppose 
granting  additional  powers  to  the  State.  As  a  person  of  faith,  the 
very  last  place  I  want  the  State  active  is  in  regulating  and  defining 
religion.  Whom  do  you  trust  in  Grovernment  to  create  a  universally 
applicable  definition  of  prayer? 

Second,  as  noted  above,  most  constitutional  amendments  have 
been  crafted  to  protect  an  otherwise  inadequately  protected  group 
of  citizens.  A  school  prayer  amendment  would  tend  to  have  the  op- 
posite effect.  Rather  than  protecting  religious  minorities,  minorities 
might  have  to  yield  to  the  religious  will  of  the  majority. 

Third,  the  moral  issue  facing  our  Nation  is  not  to  reaffirm  the 
prerogatives  and  perquisites  of  a  majority.  This  can  be  little  more 
than  mob  rule. 

Perhaps  those  who  want  a  constitutional  amendment  believe  that 
their  interest  will  be  well  served.  But  suppose  having  yielded  once 
to  the  principle  of  governmental  interference  with  religion,  another 
amendment  is  passed  that  meets  the  political  agenda  of  a  yet  to 
be  identified  majority  and  is  quite  contrary  to  the  interest  of  per- 
sons now  seeking  such  an  amendment?  Will  they  be  pleased  with 
the  demons  they  have  thus  released  from  Pandora's  box?  Will  they 
not  likely  rue  the  day  when  they  did  leave  well  enough  alone. 

In  closing,  the  United  States  of  America  is  far  more  diverse  than 
the  battling  people  of  the  former  Yugoslavia.  If  we  are  not  content 
with  our  present  solutions  that  have  served  us  well  for  two  cen- 
turies, we  need  only  look  at  some  of  the  alternatives,  to  make  us 
want  to  beat  a  hasty  retreat  to  the  solid  principles  that  have  served 
us  so  well.  The  Bosnian  war  is  ample  evidence  of  what  happens 
when  state-sponsored  religion  is  either  required  or  coerced.  We  can- 
not afford  to  accept  anything  that  even  represents  a  smattering  of 
religious  privilege  that  too  easily  deteriorates  into  religious  oppres- 
sion. 
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Thank  you  gentlemen  for  permitting  me  to  speak  with  you.  If  you 
have  questions,  I  will  be  happy  to  respond  to  them. 
[Applause.] 
[The  prepared  statement  of  Mr.  Chamberlain  follows:] 
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Prepared  Statement  of  Rev.  C.  Dow  Chamberlain,  S.T.D.,  Executive  Director, 
Virginia  Interfaith  Center  for  Public  Policy 


Mr.     Chairman    and    Honorable    Members    of    United    States    House    of 

Representative  Judiciary  Subcommittee  on  Civil  and     Constitutional 

Rights: 

Thank  you  for  the  opportunity  to  address  you  on  a  matter  of  growing 

concern  within  diverse  elements  of  the  faith  communities  of  our 

nation. 

I  am  Dow  Chamberlain,  a  United  Methodist  clergyperson  for  the  past 
thirty-three  years.  I  am  presently  under  special  appointment  by 
Bishop  Donald  Ott  to  serve  as  the  executive  director  of  the 
Virginia  Interfaith  Center  for  Public  Policy.  In  this  capacity,  I 
analyze  proposed  public  policy  from  the  faith  perspective  of  the 
sponsoring  judicatories  which  include  Episcopalians,  Lutherans, 
United  Methodists,  Presbyterians,  and  Roman  Catholics  and  members 
of  the  Jewish  community.  My  work  is  to  assist  people  of  faith  to 
advocate  public  policies  which  reflect  compassion  and  fairness. 

Because  I  am  a  theologian,  I  do  not  speak  as  a  constitutional 
lawyer.  I  will  speak  to  the  theologically  historical  concerns 
which  inform  our  public  policy  position  on  religious  activities  in 
tax-supported  public  schools  and  the  impact  on  children  who  are 
compelled  under  law  to  attend  school. 


I .   Theological  Issues 

The  national  debate  concerning  appropriate  religious  activities 
which  may  be  permitted  in  public  schools  does  not  pit  the  religious 
against  the  irreligious.  This  debate  must  be  placed  in  the  context 
of  an  ongoing  theological  dialogue  that  has  lasted  for  three 
millennia.  It  is  unrealistic  to  imagine  that  any  of  us  possess  the 
formula  to  untie  the  Gordian  knot,  we  do  not  even  possess  the  sword 
to  cut  through  this  conundrum;  instead,  we  must  understand  that  we 
are  engaged  in  an  unending  task  of  keeping  equally  valid 
understandings  of  religion  and  state  in  some  kind  of  balance.  We 
must  accept  the  fact  that  if  we  achieve  the  proper  balance  there 
will  be  no  winners  or  losers;  we  all,  to  some  extent,  will  remain 
dissatisfied  with  the  compromise. 

A  casual  reading  of  the  writings  commonly  called  the  holy  Bible 
would  seem  to  suggest  a  tilt  towards  unlimited  government  expressed 
through  a  hereditary  monarchy.  Indeed,  during  the  Renaissance, 
these  sacred  texts  were  used  to  bolster  the  arguments  offered  in 
defense  of  the  divine  right  of  kings.  It  was  argued  that  the  king 
was  the  elect  of  God  to  whom  God  chose  to  reveal  the  law  and  it  was 
the  duty  of  all  persons  within  the  king's  domain  to  be  subject  to 
him  as  unto  God.  All  power  belonged  to  the  king  unless  he  had 
expressly  given  license  for  any  activity.  The  only  lawful  activity 
was  that  which  was  permitted  by  the  king. 
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But  a  thorough  study  of  Biblical  material  would  suggest  another 
tradition — the  tradition  of  the  commonwealth.  We  are  informed  in 
Judges  17:6  In  those  days  there  was  no  king  in  Israel;  every 
person  did  what  was  right  in  one's  own  eyes.  When  the  monarchy  had 
been  thoroughly  discredited  in  586  B.C.E.,  the  prophet  Jeremiah 
envisioned  the  restoration  of  Israel.  But  he  did  not  see  the 
restoration  of  the  monarchy;  instead,  he  said  the  time  would  come 
when  God  would  write  the  law  in  every  person's  heart  and  the  law  of 
God  would  be  so  well  known  there  would  not  even  be  the  need  for  one 
person  to  teach  another. 

It  is  for  others  to  judge  whether  the  state-sponsored  official  cult 
of  the  monarchy  is  to  be  preferred  to  a  commonwealth  in  which  each 
person  does  what  is  right  in  his  own  eyes.  Regardless  of  the 
merits  of  either  case,  it  is  clear  that  our  fore-fathers  appealed 
to  the  commonwealth  tradition  in  creating  a  republic  which 
expressly  did  not  have  an  established  church.  Our  founding  fathers 
opposed  an  established  church  because  they  were  not  willing  for  an 
authoritarian,  absolutist  government  to  claim  legitimacy  in  the 
name  of  God  rather  than  from  the  consent  of  the  people. 

I  would  argue  that  the  option  for  a  commonwealth  was  chosen  with 
good  and  sufficient  reason.  Not  only  did  the  several  states  have 
very  different  religious  traditions  of  their  own,  there  was  the 
fresh  memory  of  sectarian  strife  in  Europe.  Some  of  my  ancestors 
were  Huguenots  who  fled  from  religious  persecution  in  France. 
Mercifully,  King  Philip  of  Spain  granted  them  land  in  what 
eventually  became  part  of  this  nation.  The  De  La  Horines  became 
the  plain  Horines  in  America.  Here  they  were  free  to  worship  God 
as  they  chose  without  any  interference  from  the  state.  Both  state 
support  of  religion  and  state  opposition  to  religion  were  abhorrent 
to  them. 

One  would  have  to  add  to  this  memory  of  religious  persecution  the 
fact  that  this  fair  Shenandoah  Valley  is  home  to  many  Anabaptists 
who  refused  to  participate  in  state  sponsored  paedo-baptism.  The 
leaders  of  the  state  church  could  not  comprehend  how  just  a  little 
water  on  a  baby's  head  could  be  such  a  problem.  It  wasn't  a 
problem  for  the  bishops  and  princes.  But  it  did  trouble  the 
conscience  of  the  Anabaptist  minority.  Ignoring  religious 
sensitivities  of  minorities  seldom  appears  to  be  a  problem  for 
majorities.  Anabaptists  were  willing  to  suffer  death  before  they 
would  accept  state  sponsored,  generic  religion. 

A  second  theological  issue  is  the  nature  of  religion  itself.  The 
princes  of  Europe  were  quite  content  with  the  cuius  regio,  cuius 
religio  formula  which  emerged  from  the  Treaty  of  Westphalia  and 
ushered  in  modern  history.  The  idea  that  one  must  belong  to  a 
particular  religion  simply  because  it  is  the  choice  of  the  prince 
does  violence  to  the  very  definition  of  religion.  Religion  does 
not  proceed  from  coercion  but  from  the  free  choice  of  a  moral 
agent . 
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A  third  theological  issue  is  the  vacuous  belief  that  if  some  kind 
of  official  cult  is  observed,  no  matter  how  perfunctory,  that  the 
Almighty  is  somehow  obliged  to  bless  the  fortunes  of  the  state. 
Yes,  our  faith  communities  are  deeply  concerned  about  religion  in 
public  schools.  For  us,  the  primary  religious  issue  is  whether  or 
not  we  will  establish  any  kind  of  meaningful  funding  equity  for 
children  in  all  our  schools.  One  only  need  read  Jonathan  Kozol's 
"Savage  Inequities"  to  realize  that  the  soul  of  our  nation  is  at 
stake  in  terms  of  how  we  choose  not  to  meet  the  educational  needs 
of  many  of  our  children.  If  we  do  not  establish  funding  equity  for 
our  children's  education,  imagining  that  religious  activities  will 
somehow  make  all  the  difference  is  to  reduce  religion  to  the  status 
of  a  rabbit's  foot.   It  is  simply  a  public  hypocrisy. 

To  paraphrase  Governor  John  Engler  on  the  same  subject,  "If  we 
don't  do  something  to  give  equal  opportunity  to  all  students  in  our 
schools,  our  schools  don't  have  a  prayer." 

So  why  is  prayer  in  school  an  issue  once  again?  Is  it  an  attempt 
to  avoid  the  real  issues  in  public  education  and  blame  them  on  the 
lack  of  prayer?  Having  visited  grammar  schools  in  the  United 
Kingdom  in  which  daily  prayers,  hymns,  and  homilies  are  said,  has 
this  sort  of  religion  had  any  positive  effect  on  the  population? 
On  a  per  centage  basis,  their  out  of  wedlock  births  and  divorce 
rate  has  been  increasing  about  the  same  as  ours. 

Or  is  it  simply  that  some  people,  as  is  their  right,  never  give  up. 
There  were  persons  who  were  opposed  to  the  disestablishment  of  the 
church  in  the  various  states.  They  lost  that  battle  but  they  have 
renewed  it  in  the  public  schools.  In  some  communities,  the  public 
school  was  little  more  than  a  publicly  financed  Protestant  school. 
It  was  that  situation  which  led  to  the  riots  in  Philadelphia.  The 
only  way  to  quell  that  civil  unrest  was  to  remand  religion  to  the 
church,  synagogue  and  home,  and  leave  secular  education  to  the 
public  school. 

This  struggle  has  been  played  out  in  community  after  community.  It 
is  ironic  that  at  a  time  when  this  nation  welcomes  an  increasing 
population  of  Muslims,  Buddhists,  Hindus,  and  others  that  the 
response  to  this  increasing  diversity  is  the  attempt  to  return  to 
Norman  Rockwelltown.  I  know  it  is  claimed  that  everything  was  fine 
until  a  few  atheist  trouble-makers  arrived  on  the  scene  and  forced 
the  removal  of  prayer  from  public  schools.  To  put  it  simply,  that 
view  is  historically  inaccurate.  A  similar  claim  was  made  that  all 
the  share-croppers  were  happy  until  outside  agitators  arrived  to 
create  the  civil  rights  movement  in  the  sixties.  No,  oppressed 
minorities,  whether  ethnic  or  religious,  are  never  happy  with 
discrimination.  It  is  simply  very  hard  to  speak  up  when  more  than 
being  ignored,  you  will  be  harassed  and  bullied  for  daring  to  be 
the  Oliver  Twist  who  asks  for  more. 
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I  would  not  impugn  the  motives  of  all  persons  who  insist  we  must 
install  prayer  in  the  schools  again.  I  remember  back  in  the 
sixties  I  had  two  young  boys  in  my  parish  who  were  the  lone 
Protestants  in  a  public  school.  Every  day  religion  classes  were 
conducted  and  the  boys  were  excused  to  sit  in  the  furnace  room.  I 
finally  confronted  the  non-Protestant  pastor  and  asked  him  if  he 
had  any  idea  how  these  boys  felt.  No,  he  didn't.  He  just  saw  the 
whole  world  from  his  majoritarian,  privileged  position. 

II.  Public  Policy  Perspective 

From  the  perspective  of  an  ordinary  citizen,  our  US  Constitution 
has  three  basic  functions.  First,  it  defines  the  basic  structure 
and  relationships  cunong  the  three  branches  of  our  government. 
Second,  it  limits  the  powers  of  government.  Third,  it  protects  the 
interests  of  minorities  against  the  majority;  because  more  than 
being  a  democracy,  our  nation  is  a  republic. 

When  our  Constitution  was  written  there  was  no  tax-supported  public 
school  system;  further,  there  were  no  compulsory  school  attendance 
laws.  The  Constitution  is  silent  on  the  role  of  religion  in  public 
school  education;  hence,  we  are  left  to  apply  the  principles  for 
the  separation  of  church  and  state  to  public  education.  It  has 
been  increasingly  recognized  that  any  state  sponsored  religious 
activity  violates  the  establishment  clause  of  the  Constitution,  and 
this  is  especially  problematical  when  impressionable  young  children 
are  involved  as  a  captive  audience. 

We  do  recognize  that  in  our  past  many  public  schools  operated  all 
sorts  of  religious  activities.  We  also  recognize  there  was  a  time 
when  it  was  illegal  for  slaves  to  be  taught  to  read.  Later,  it  was 
considered  lawful  to  segregate  children  on  the  basis  of  race.  Our 
nation  has  since  come  to  reject  these  practices  as  being  offensive 
to  the  very  nature  of  the  American  spirit  and  our  Republican  form 
of  government.  The  religious  observances  in  public  school  to  which 
I  was  subjected  as  a  child  belong  to  a  day  that  is  no  longer  with 
us. 

Because  existing  Constitutional  principles  do  not  allow  state 
sponsored  or  supported  religious  activities  in  public  schools, 
there  is  now  a  move  to  amend  the  Constitution.  It  is  our  belief 
that  this  is  an  inappropriate  because  this  would  appear  to  conflict 
with  the  nature  of  the  Constitution  itself.  We  perceive  no  benefit 
to  be  derived  from  any  such  amendment. 

First,  the  religious  communities  are  conservative  and  thus  reject 
granting  additional  powers  to  the  state.  As  a  person  of  faith,  the 
very  last  place  I  want  the  state  active  is  in  regulating  or 
defining  religion.  Whom  do  you  trust  in  government  to  create  a 
universally  applicable  definition  of  prayer?  What  speech,  actions. 
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emotions,  postures,  adornment  constitute  prayer  and  which  do  not? 
Apart  from  the  competence  to  establish  meaningful  definitions,  are 
we  willing  to  grant  that  power  to  the  state?  Let  us  not  be 
interventionist  fools  who  gladly  rush  in  where  angels  fear  to 
tread.  From  Emperor  Constantine  to  the  present,  I  can  think  of  no 
government  intrusion  into  religion  that  has  ever  produced  any 
salutary  effect. 

It  might  be  suggested  that  silent  meditation  represents  an 
acceptable  solution  to  sponsored  or  approved  prayer.  Silent  prayer 
may  be  fine  for  Quakers,  but  for  Korean  Pentecostal  Presbyterians 
silent  prayer  is  reminiscent  of  their  previous  Buddhist  practices 
and  as  such  is  an  abomination. 

Second,  as  noted  above,  most  constitutional  amendments  have  been 
crafted  to  protect  an  otherwise  inadequately  protected  group  of 
citizens.  A  school  prayer  amendment  would  tend  to  have  the 
opposite  effect.  Rather  than  protecting  religious  minorities, 
minorities  would  have  to  yield  to  the  religious  will  of  the 
majority.  The  closest  parallel  would  be  the  Volstead  Act.  We  are 
still  able  to  recall  some  of  the  unintended  consequences  of  using 
a  Constitutional  amendment  to  enforce  the  personal  moral  choice  of 
teetotalism  on  an  entire  population.  Roman  Catholic  priests  in 
Oklahoma  were  arrested  for  persisting  in  use  of  wine  in  the  Holy 
Eucharist. 

Third,  the  moral  issue  facing  our  nation  is  not  to  re-affirm  the 
prerogatives  and  perquisites  of  a  majority.  This  is  little  other 
than  mob  rule.  The  challenge  we  face  in  the  current  debate  is  how 
we  learn  to  live  together  in  increased  diversity.  Two  centuries 
ago,  the  Europeans  scoffed  at  the  notion  that  any  nation  could  long 
survive  as  a  democracy  without  a  divinely  elected  sovereign.  Some 
not  only  scoffed,  they  berated  us.   But  we  have  persisted. 

Perhaps  those  who  want  a  constitutional  amendment  believe  that 
their  interest  will  be  well-served.  But  suppose  having  yielded 
once  to  the  principle  of  governmental  interference  with  religion, 
another  amendment  is  passed  that  meets  the  political  agenda  of  a 
yet-to-be-identified  majority  and  is  contrary  to  the  interest  of 
persons  now  seeking  an  amendment?  Will  they  be  pleased  with  the 
demons  they  have  released  from  Pandora's  Box?  Will  they  not  likely 
rue  the  day  they  did  not  leave  well  enough  alone? 

The  United  States  of  America  is  far  more  diverse  than  the  battling 
peoples  of  the  former  Yugoslavia.  If  we  are  not  content  with  our 
solutions,  we  need  only  look  at  some  of  the  alternatives  to  make  us 
want  to  beat  a  retreat  to  the  solid  principles  that  have  served  us 
so  well.  The  Bosnian  war  is  ample  evidence  of  what  happens  when 
state  sponsored  religion  is  required  and  coerced.  We  cannot  afford 
to  accept  anything  that  even  represents  a  smattering  of  religious 
privilege  that  too  easily  deteriorates  into  religious  oppression. 
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Mr.  Canady.  Thank  you,  we  appreciate  your  testimony  as  well. 

There  are  some  points  I  would  like  to  make.  The  first  question 
I  would  like  to  ask  is:  Do  you  think  that  there  is  any  problem  today 
with  the  way  the  establishment  clause,  as  you  imderstand  it,  has 
been  interpreted.  And  I  realize  you  are  not  a  lawyer  and  I  am  not 
going  to  ask  you  about  particular  cases,  but  do  you  believe  that 
there  are  some  cases  in  which  the  establishment  clause  has  been 
interpreted  in  which  the  free  exercise  of  religion  actually  is  stifled? 

Mr.  Chamberlain.  I  think  as  a  pastor,  I  am  more  equipped  to 
answer  that  than  an  attorney.  I  would  say  why  of  course  there  are. 
The  same  reason — ^but  I  do  not  know  that  as  a  Congressperson,  you 
would  recommend  that  we  repeal  the  income  tax  amendment  be- 
cause of  the  way  some  IRS  people  operate. 

Mr.  Canady.  Well,  there  are  some  people  recommending  that. 
[Laughter  and  applause.] 

And  it  seems  there  are  some  people  who  agree.  [Laughter.] 

Mr.  Chamberlain.  You  understand  what  I  am  saying.  That  is 
the  reason  why  our  center  has  recommended  that  every  school  divi- 
sion in  Virginia  establish  a  conflict  resolution  process  around  this. 
I  can  tell  you  horror  stories  and  I  am  sure  you  have  heard  some 
that  are  equally  vivid.  I  am  not  certain  that  a  constitutional 
amendment  is  the  way  to  solve  what  essentially  are  administrative 
and  implementation  issues,  because  we  know  with  the  14th  amend- 
ment, we  still  have  some  civil  rights  problems.  OK?  And  so  the 
issue  is  how  do  you  resolve  it.  The  language  I  have  seen  kind  of 
bandied  around  so  far,  I  do  not  think  is  going  to  get  at  that  real 
problem.  I  am  disturbed  about  it,  very  disturbed  about  it. 

Mr.  Canady.  How  would  you  define  the  real  problem?  What  do 
you  think  is  the  problem  in  the  way  the  system  is  functioning  now? 

Mr.  Chamberlain.  I  think  we  have  a  series  of  problems,  OK?  I 
believe,  you  know,  philosophically  in  what  we  call  a  social  contract 
here.  I  think  every  generation,  we  have  to  sit  and  relook  at  that 
contract.  I  think  that  there  are  a  lot  of  people  in  this  Nation,  in 
new  churches,  in  Pentecostal  churches,  in  Evangelical  churches 
who  feel  that  they  have  been  left  out  of  the  process  of  any  kind  of 
decisionmaking  in  their  communities,  and  part  of  that  frustration 
is  expressed  about  this  whole  religious  issue. 

I  grew  up  as  a  child  in  a  religious  minority,  I  did  not  grow  up 
in  this  Nation,  incidentally.  I  lived  next  to  a  pubUc  school  operated 
by  the  Anglican  Church  and  all  the  kids  in  our  church  were  dis- 
criminated against  and  given  lower  grades  and  punished  because 
they  did  not  go  to  the  right  church.  I  can  tell  you  that  is  not  fun 
to  deal  with,  on  the  other  side. 

So  I  believe  that  we  need,  as  communities,  to  sit  down  and  recog- 
nize the  problems  that  are  there  and  often 

Mr.  Canady.  I  understand  what  you  are  saying  and  that  is  a 
good  social  analysis  perhaps,  but  I  am  interested — ^for  our  pur- 
poses, we  have  a  responsibility  for  making  certain  that  the  first 
amendment  and  the  rights  of  people  under  the  first  amendment 
are  being  protected — that  is  our  concern.  We  want  to  do  that.  We 
want  to  do  that  in  a  way  that  makes  sense  and  is  responsible.  So 
when  I  asked  you  about  problems  that  exist,  I  am  talking  about 
problems  in  which  people's  rights  to  exercise  and  express  their  reli- 
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gious  beliefs  have  been  compromised.  And  I  thought  that  you  said 
there  were  problems  in  that  regard. 

Mr.  Chamberlain.  Well,  certainly 

Mr.  Canady.  What  do  you  think — where  are  the  problem  areas? 
What  is  going  on  now  that  you  think  is  unacceptable  that  should 
be  altered,  not  necessarily  by  constitutional  amendment?  I  under- 
stand you  are  opposed  to  that  and  I  will  accept  your  right  to  take 
that  viewpoint,  but  I  would  like  to  know  the  problem  areas  and 
then  we  will  figure  out  how  we  address  those  problem  areas.  But 
I  would  like  your  perspective  on  the  things  that  are  happening  that 
should  not  be  happening. 

Mr.  Chamberlain.  OK. 

Mr.  Canady.  The  things  that  are  infi*inging  on  religious  freedom. 

Mr.  Chamberlain.  I  would  identify  basically  two  sorts.  One  is 
the  situation  in  which,  for  instance,  students  under  the  Freedom 
to  Access  Act  are  routinely  denied  their  rights  under  law.  I  think 
that  is  reprehensible,  inexcusable,  and  often  comes  because  admin- 
istrators are  very  timid  and  ignorant  of  the  law.  That  is  the  first 
kind. 

The  second  kind  of  situation  is  a  little  classmate  of  my  daughter 
who  went  to  school  wearing  a  T-shirt  from  a  United  Methodist 
Church  camp  and  was  told  it  was  inappropriate  to  wear  that  to 
school.  I  called  the  principal  and  I  said — I  know  her  well — I  said, 
"Grood  Lord,  what  are  you  doing?"  She  says,  "Oh,  did  one  of  my 
teachers  do  that?"  She  said,  "We  have  tried  to  go  over  this  thing 
time  and  time  again,  to  explain  to  them  that  is  not  what  we  do. 
Thank  you  for  telling  me.  I  will  correct  it  at  the  next  staff  meet- 
ing." 

So  those  are  the  other  kinds  of  problems  that  happen. 

Mr.  Canady.  Let  me  ask  you  about  a  case  that  has  been  in  the 
news,  and  I  am  not  familiar  with  all  the  details  about  this,  but  I 
understand  out  in  Salt  Lake  City  at  a  graduation  ceremony  some 
students  spontaneously  joined  in  singing  a  song,  it  is  a  song  I  am 
not  familiar  with,  but  apparently  it  has  a  religious  background.  It 
was  thought  this  would  happen,  apparently  an  injunction  was  put 
in  place  to  prevent  them  from  doing  this,  the  students  were  threat- 
ened with  being  dismissed  and  expelled  from  school.  Do  you  think 
that  sort  of  reaction  to  people  joining  spontaneously  in  singing  a 
song  that  means  something  to  them,  is  something  that  should  be 
going  on  in  this  country? 

Mr.  Chamberlain.  I  would  think  that  it  would  be  objectional  if 
the  students  sing  the  "Internationale,"  to  prevent  them  from  doing 
so  as  well.  I  think  another  problem  particularly  in  secondary  edu- 
cation is  that  we  now  have  some  students  who  are  in  fact  adults 
legally,  and  when  you  try  to  control  a  thing  they  do  and  say  and 
so  forth,  you  have  a  whole  other  set  of  ramifications  and  problems. 

I  think  the  other  problem  in  education  is  not  religious,  it  is  a 
problem  of  what  kind  of  control  do  you  maintain  in  an  educational 
institution  where  free  speech — because  that  is  the  other  side  of  the 
issue — ^you  know,  establishment  and  free  speech  have  a  playoff 
against  each  other.  In  what  sense  do  you  balance  off  those  two 
rights. 


198 

Mr.  Canady.  Not  to  interrupt,  the  problem  has  been  in  some 
cases  though  that  rehgious  speech  is  treated  differently  from  other 
speech.  That  is  the  problem.  [Applause.] 

We  realize  that  in  schools,  there  are  constraints  that  are  placed 
on  behavior  in  order  to  maintain  an  orderly  environment.  I  think 
everyone  agrees  with  that.  But  the  problem  that  many  people  have 
is  that  somehow  we  are  seeing  a  situation  in  which  religious  speech 
is  actually  discriminated  against,  and  I  think  that  is  kind  of  the 
crux  of  the  problem  here.  It  is  not  getting  equal  treatment.  And  I 
think  you  recognized  that  in  your  remarks. 

Mr.  Chamberlain.  Why  certainly  I  recognize  it  and  the  issue  is 
what  kind  of  relief  do  we  obtain  for  that.  And  I  would  believe,  sir, 
that  the  first  amendment  is  against  that  kind  of  restraint,  because 
to  me 

Mr.  Canady.  I  agree  with  you. 

Mr.  Chamberlain.  It  is  the  matter  of  how  we  implement  the  law. 
And  passing  the  law  is  your  concern,  implementation  becomes  the 
concern  in  the  communities. 

Mr.  Canady.  I  want  to  thank  you  for  your  testimony  because  I 
think  your  testimony  and  your  responses  to  the  questions  have 
shown  that  there  may  be  some  more  common  ground  that  some  of 
us  would  have  believed. 

Mr.  Chamberlain.  And  that  is  what  we  are  trying  to  help  com- 
munities to  sit  down  and  talk  this  thing  out  and  curry  a  new  sense 
of  community  rather  than  a  sense  of  division  which  could  occur. 

Mr.  Canady.  Well,  I  appreciate  that.  Mr.  Goodlatte. 

Mr.  Goodlatte.  Thank  you,  Mr.  Chairman. 

I  would  like  to  follow  up  on  that  same  line.  I  realize  you  are  not 
a  constitutional  scholar,  so  I  would  like  to  talk  about  your  social 
analysis,  but  just  make  one  point  to  follow  up  on  the  chairman. 
The  proialem  we  have  is  that  under  our  system  of  separation  of 
powers  and  balance  of  power,  which  is  an  excellent  system,  the  Su- 
preme Court  is  left  with  the  final  hand  on  interpreting  the  Con- 
stitution unless  you  address  that  through  a  legislative  process  and 
a  ratification  process  through  the  States  in  which  amendments 
take  place.  It  is  a  very  difficult  process,  but  I  and  many  other  peo- 
ple were  quite  satisfied  with  the  interpretation  of  the  free  exercise 
clause  and  the  establishment  clause  to  the  first  amendment  up 
until  about  30  years  ago  when  I  think  the  Supreme  Court  started 
making  silly  putty  of  the  U.S.  Constitution.  [Applause.] 

Now  you  expressed  concern  about  a  neighborhood  that  you  are 
familiar  with  in  which  you  felt  students  of  one  particular  faith 
were  discriminated  against  in  the  school.  I  would  suggest  that 
could  happen  under  current  circumstances  as  well  as  old. 

I  grew  up  in  a  neighborhood  that  had  a  great  deal  of  religious 
diversity  in  it.  The  teacher  had  a  Bible  on  her  desk — this  was  be- 
fore 1962,  in  elementary  school.  We  had  a  menorah  in  the  class- 
room during  Hanukkah,  we  learned  about  that,  we  sang  Christmas 
carols,  we  sang  Jewish  h5mnns.  I  am  sure  today  with  greater  diver- 
sity, we  would  experience  other  types  of  expression  as  well. 

Mr.  Chamberlain.  Sure. 

Mr.  Goodlatte.  Some  of  those  things,  the  singing  of  Christmas 
carols,  have  been  prohibited  in  our  courts. 
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Now  the  problem  I  have  is  that  we  allow  almost  any  other  type 
of  free  expression  you  can  think  of — politics,  sex  education.  The  fact 
that  somebody  feels  discomfort  because  of  somebody  else's  expres- 
sion of  their  religion  or  the  fact  that  the  school  system  allows  that 
expression  of  religion  which  is  at  the  crux  of  what  we  are  talking 
about  here,  creates  discomfort  for  somebody.  Well,  I  understand 
that  and  we  should  be  very  sensitive  to  that.  But  there  is  nothing 
in  the  Constitution,  particularly  in  the  first  amendment,  that  guar- 
antees protection  from  that  discomfort.  In  fact,  I  would  suggest  the 
first  amendment  makes  it  highly  likely  that  you  will  experience 
that  discomfort  because  of  the  free  expression  of  these  other  things. 
And  children  will  say  things  to  other  children  that  will  cause  that 
type  of  discomfort.  When  a  child  goes  to  school  with  a  bad  hair  day, 
they  are  likely  to  feel  considerable  discomfort. 

And  the  fact  that  we  single  out  this  one  particular  area,  that  the 
school  can  have  no  role  in  providing  the  mechanism  by  which  you 
have  that  free  expression,  I  think  sends  to  that  child  a  suggestion 
that  there  is  something  wrong  with  their  religious  beliefs  that  they 
are  taught  at  home  or  in  their  church.  And  I  think  it  hurts  all  reli- 
gion, and  I  think  it  has  led  to  a  decline  in  religion  because  Grovem- 
ment  is,  in  effect,  not  neutral  in  this  case,  it  is  in  effect,  by  its  ac- 
tions, taking  the  side  against  religion.  [Applause.] 

That  is  what  I  would  like  you  to  respond  to. 

Mr.  Chamberlain.  Sure.  And  I  appreciate  that  sentiment,  and  I 
think  you  realize,  sir,  that  some  of  my  concerns  are  not  far  from 
yours.  You  know,  simply  trying  to  get  a  night  that  the  school  board 
will  agree  to  have  church  activities.  It  used  to  be  Wednesday  night 
and  then  they  finally  took  away  even  Sunday  nights,  so  we  could 
not  even  have  Sunday  night  activities  for  our  youth.  These  kind  of 
things  are  increasing  problems.  You  understand  that. 

But  I  would  say  that  I  am  concerned  about  control  areas  of  stu- 
dents. I  think  there  was  a  young  woman  who  was  a  valedictorian 
who  could  not  use  the  "R"  word  in  her  address  because  a  school 
principal  decided  that  was  inappropriate.  I  mean,  obviously  the  re- 
ligious things,  you  know,  we  are  keeping  track  of  those,  but  I  have 
nephews  who  have  been  valedictorians  who  have  been — whose 
speeches  have  been  controlled  and  those  speeches  were  not  on  reli- 
gion, sir.  So  I  think  we  do  have  a  problem  of  control  of  students, 
and  it  is  an  ongoing  problem,  and  religion  certainly  is  the  most 
sensitive  area  for  me,  that  this  occurs,  but  I  will  submit  to  you  that 
there  are  other  areas  where  this  kind  of  justice — ^you  know,  I  de- 
cided as  an  administrator  and  there  is  no  recourse,  that  is  the  way 
they  get  over  it.  Those  kind  of  things  do  occur  and  I  am  sure  you 
are  concerned  about  that  as  well. 

Mr.  GOODLATTE.  Well,  I  thank  you.  My  opinion  though  is  that 
State  allowance  of  the  free  exercise — and  again,  not  the  establish- 
ment. If  you  were  to  do  the  same  thing  every  day  and  allow  the 
particular  prayer  of  a  particular  religion  or  something  like  that, 
that  would  clearly  be  an  establishment.  But  the  ability  of  the  prin- 
cipals to  organize  and  allow  the  free  expression  rather  than  just 
have  to  happen  out  of  thin  air  and  spontaneously,  to  me  would  be 
a  much  better  way  to  promote  a  free  system  and  would  avoid — I 
do  not  blame  the  principals  and  the  superintendents  for  the  intimi- 
dation factor  that  they  experience,   when  they  open  their  local 
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newspaper  and  they  read  "If  you  pray,  we  will  sue."  I  mean,  that 
to  me  is  the  crux  of  the  problem,  and  I  think  that  there  is  some 
level  of  State  involvement  that  does  not  constitute  an  establish- 
ment of  religion  by  any  means,  that  we  should  allow  and  recognize, 
and  that  is  why  we  have  to  look  at  it  from  the  standpoint  of  send- 
ing— of  clarifying  what  we  did  indeed  mean  by  the  first  amend- 
ment. I  think  the  first  amendment  is  absolutely  perfect  in  its  ex- 
pression, I  think  the  Supreme  Court  has  misinterpreted  it  and  that 
is  why  we  are  here  today.  [Applause.] 

Mr.  Canady.  Thank  you,  Mr.  Chamberlain,  we  appreciate  you 
taking  the  time  to  testify. 

Our  next  witness  will  be  Rev.  William  Wilson,  who  is  pastor  of 
the  First  Baptist  Church  of  Waynesboro. 

STATEMENT  OF  REV.  WILLIAM  G.  WILSON,  PASTOR,  FIRST 
BAPTIST  CHURCH,  WAYNESBORO,  VA 

Mr.  Wilson.  I  too  want  to  say  thank  you  for  this  chance  and  for 
your  willingness  to  listen  and  to  hear  a  diverse  group  of  people — 
I  hope. 

Before  making  these  comments,  let  me  set  a  bit  of  a  context.  I 
am  the  parent  of  three  school-aged  children;  I  have  a  high  school 
daughter,  a  middle  school  son  and  an  elementary  age  son,  all  of 
whom  are  involved  and  enrolled  in  public  schools  in  Waynesboro 
where  my  wife  is  also  a  teacher  in  the  elementary  school.  Some  day 
about  all  we  do  is  talk  about  school,  as  you  can  imagine.  I  am  also 
a  Southern  Baptist  pastor,  who  is  conservative  and  evangelical  in 
my  approach  to  ministry.  I  am  deeply  troubled  about  the  decay  and 
erosion  in  morality  that  seems  to  beset  our  Nation  at  this  time  in 
our  history.  [Applause.] 

Now  having  said  that,  I  want  to  offer  a  bit  of  a  contradiction.  I 
want  to  urge  you  to  resist  those  who  advocate  the  Government  as 
the  instigator  and  the  promoter  and  the  advocate  of  religious  faith. 
[Applause.] 

Part  of  that  is  because  I  am  a  Virginia  Baptist.  I  have  a  unique 
perspective  on  this  subject.  In  our  Commonwealth  here,  we  tried 
joining  the  church  and  the  Government  in  an  attempt  to  ensure  a 
religious  place  in  society  and  its  influence  on  public  life.  All  Vir- 
ginia Baptists  had  to  show  for  that  imholy  wedding  were  some 
cracked  skulls  and  some  hard  time  in  the  local  jails.  Two  hundred 
years  ago,  Baptist  preachers,  like  James  Ireland  and  William 
Webber,  found  themselves  tossed  into  the  jails  in  Culpeper  County 
and  Chesterfield  County,  where  they  spent  time  for  not  playing  the 
religious  game  of  the  state  the  way  they  were  instructed  to.  Bap- 
tists 200  years  ago  rose  up  in  defiance  and  encouraged  Thomas  Jef- 
ferson and  others  to  pass  the  act  for  establishing  religious  freedom 
that  was  the  forerunner  of  the  work  that  James  Leland  and  others 
would  influence  James  Madison  to  introduce  as  the  first  amend- 
ment to  the  Constitution.  It  served  us  well  for  204  years  coming 
this  December. 

So  when  I  hear  the  clamor  of  those  who  would  weave  together 
religious  doctrine  and  legislation,  I  say,  "We  have  been  there,  we 
have  done  that,  please  do  not  send  us  back  to  that  kind  of  think- 
ing." It  is  amazing  to  me  that  those  who  would  want  less  govern- 
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ment  are  begging  you  for  what  will  amount,  I  believe,  in  the  end, 
to  more  government  influence  and  intrusion  in  their  life. 

Instead  of  knee-jerk  legislative  or  judicial  reaction  to  our  social 
and  moral  quagmire,  why  not  let  the  religious  community  do  what 
we  supposedly  do  best — promote  Grod.  What  we  need  from  you  is 
neutrality.  You  have  heard  well  the  case  for  neutrality.  Please  do 
not  infringe  upon  our  religious  activity  unnecessarily.  There  is  too 
much  of  that.  [Applause.] 

But  please  do  not  give  us  too  many  pats  on  the  back.  Too  often 
those  pats  turn  into  shoves  and  we  religious  types  get  pushed  into 
places  and  positions  where  we  do  not  belong. 

Instead  of  opening  the  Pandora's  box  of  a  constitutional  amend- 
ment, why  not  affirm  all  that  we  are  able  to  do  as  a  result  of  the 
series  of  Supreme  Court  interpretations  and  rulings  across  many 
years? 

For  example,  in  the  public  schools,  as  it  now  stands,  we  can  have 
religious  clubs  and  activities  and  groups  on  campus.  The  Equal  Ac- 
cess Act  supposedly  permits  that,  and  in  my  community  it  does 
allow  that.  My  daughter  is  an  active  part  of  the  FCA  meeting  at 
Waynesboro  High  School — significant  part  of  the  community  life 
there.  In  our  community,  Representative  Groodlatte,  you  know 
about  the  week  day  religious  education,  released  time  is  a  signifi- 
cant ministry.  Children  are  released  from  their  schoolday  for  genu- 
ine and  legitimate  Bible  study  and  classes  in  local  churches.  It  is 
all  very  legal,  according  to  the  Supreme  Court.  Religious  groups 
can  have  equal  access  to  facilities  supposedly,  like  other  groups. 
And  in  our  community  that  is  true.  Teachers  can  teach  and  stu- 
dents can  study  about  religion  and  its  role  in  our  history  and  our 
lives.  There  is  no  way  to  understand  the  founding  of  America  and 
even  what  is  happening  in  America  today  without  an  appreciation 
for  and  a  study  of  religion.  And  as  I  understand  constitutional  law, 
that  is  permissible. 

We  also  have  the  right  to  pray  the  way  Jesus  taught  us  to  pray. 
In  Matthew  6,  Jesus  pointedly  declares  that  authentic  prayer  is  not 
public,  but  private. 

[Applause.] 

Mr.  Wilson.  Apparently  the  Bible  retains  its  title  of  "most  talked 
about,  least  read"  book  among  even  Christians.  Public  prayers  are 
no  more,  Jesus  says,  than  posturing.  They  are  not  the  kind  of 
things  that  he  envisions  the  church  getting  all  lathered  up  about. 
We  can  pray  without  ceasing  at  school  now,  we  can  pray  with  our 
friends  around  the  flagpole  before  school,  we  can  pray  as  the  teach- 
er is  handing  out  the  algebra  test,  which  I  am  sure  we  do,  and  we 
can  pray  as  we  run  onto  the  football  field,  for  strength.  That  is 
more  prayer  than  most  people  I  know  know  what  to  do  with  any- 
way. 

We  can  have  appropriate  baccalaureate  services  at  the  students' 
discretion.  Tomorrow  night,  I  have  the  privilege  of  preaching  to  the 
senior  class  of  Waynesboro  High  School.  It  will  be  a  baccalaureate 
service  that  they  organized,  to  be  held  at  the  local  Presb3rterian 
Church.  It  will  be  for  those  who  want  to  come,  no  one  is  required 
to  attend.  I  will  be  able  to  preach  the  Gospel  freely,  no  one  will 
check  my  notes  or  edit  my  thoughts  or  my  sermon  text.  I  may  even 
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have  an  altar  call  if  the  spirit  moves.  That  is  my  privilege  and 
right  in  that  setting. 

[Applause.] 

Mr.  Wilson.  Is  that  not  better  than  some  dumbed-down  prayer 
or  some  prayer  of  the  majority  religious  group  that  offends  some 
at  a  graduation  ceremony,  that  ends  up  being  demeaning  to  the 
true  nature  of  faith  and  what  I  think  Jesus  intended  prayer  to  be? 

Despite  what  some  of  the  shrill  voices  would  have  us  believe,  we 
have  great  freedom  in  this  country  to  be  religious  in  our  public 
schools,  and  I  believe  in  our  society  in  general. 

There  is  no  doubt  that  our  country  is  hemorrhaging.  I  can  tell 
lots  of  stories  about  that.  Our  families  are  our  building  blocks  for 
our  society,  they  are  falling  apart.  Tonight,  40  percent  of  the  chil- 
dren in  America  will  go  to  bed  without  their  biological  father  in  the 
house.  We  are  in  trouble.  The  list  of  social  ills  is  longer  and  more 
complex  than  I  even  want  to  think  about.  But  vocal  religious  lead- 
ers too  often  are  blaming  the  Grovemment  because  that  is  easier 
than  accepting  responsibility  for  a  history  of  self-serving  religion 
that  means  that  we  religious  types  oftentimes  have  helped  create 
the  crisis  in  our  Nation's  soul. 

I  know  you  want  to  do  some  needed  and  necessary  treatment  for 
healing  of  this  country — we  need  that.  But  please  avoid  cosmetic 
solutions  that  play  to  our  ever-present  desire  for  a  quick  fix.  Do  not 
apply  the  bandaid  of  a  constitutional  religious  amendment  of  some 
sort  to  this  critically  ill  patient.  We  have  worked  for  200-some 
years  to  create  the  level  playing  field  that  we  now  have  regarding 
our  practice  of  religion.  So  let  the  church  do  what  it  does  best  in 
its  best  moments,  and  please.  Congress,  go  about  the  work  of  main- 
taining the  fair  and  just  society  that  has  enabled  America  to  be- 
come what  clearly  is  the  most  religious  nation  in  the  world. 

Thank  you  for  your  attention  and  for  this  chance  to  speak  to  you. 
[Applause.] 

[The  prepared  statement  of  Mr.  Wilson  follows:] 
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Prepared  Statement  of  Rev.  William  G.  Wilson,  Pastor,  First  Baptist 
Church,  Waynesboro,  VA 


I  woiold  like  to  offer  my  sincere  thanks  for  this  opportiinity  to  address  not  only  this 
group  but  this  timely  subject.  Begin  by  setting  my  context  for  these  comments.  I  am  a 
parent  of  three  school  age  children:  a  high  school  student,  a  middle  school  student,  and 
an  elementary  school  student,  all  of  whom  are  enrolled  in  the  public  schools  in 
Waynesboro,  Virginia.  My  wife  is  a  first  grade  teacher  in  that  same  school  system.  Some 
days,  all  we  talk  about  is  school.  I  am  also  a  Southern  Baptist  pastor  who  is  conservative 
and  evangelical  in  my  approach  to  ministry.  1  am  deeply  troubled  by  the  decay  and 
erosion  of  morality  that  seems  to  beset  our  nation  at  this  time  in  our  history. 

Having  said  that,  I  want  to  urge  you  to  resist  those  who  advocate  the  government 
as  the  instigator,  promoter  and  advocate  of  religious  fcrith.  A  Virginia  Baptist  has  a 
unique  perspective  on  this  subject.  In  our  state  we  tried  joining  the  church  and  the 
government  in  an  attempt  to  insiare  religion's  place  in  society  and  its  influence  on  public 
life.  All  Virginia  Baptists  had  to  show  for  that  unholy  wedding  were  some  cracked  skulls 
and  hard  time  in  local  jails.  Two  hundred  years  ago  Baptist  preachers  like  James  Ireland 
and  William  Webber  found  themselves  in  the  Culpeper  and  Chesterfield  jcdls  because 
there  was  no  religious  freedom  extended  by  the  government.  The  Baptists  rose  up  along 
with  others,  and  Thomas  Jefferson  led  the  way  to  our  passing  the  Act  for  Establishing 
Religious  Freedom.  This  was  the  forerunner  to  the  work  of  James  Leland  and  James 
Madison's  introducing  the  First  Amendment  that  has  served  us  weU  for  204  years  this 
December.  So,  when  I  hear  the  clamor  for  weaving  together  religious  doctrine  and 
legislation,  1  say:  "Been  there,  done  that."  Please  don't  send  us  back. 

Instead  of  knee-jerk  legislative  or  judicial  reaction  to  our  social  and  moral 
quagmire,  why  not  let  the  religious  community  do  what  we  are  called  to  do.. .promote 
God?  What  we  need  from  you  is  neutrality.  Please  do  not  infringe  upon  our  religious 
activity  unnecessarily.  Please  do  not  give  us  too  many  pats  on  the  back.  Too  often  those 
pats  turn  into  shoves,  and  we  get  pushed  into  places  and  positions  where  we  don't 
belong.  Instead  of  opening  a  Pandora's  box  with  a  Constitutional  amendment,  why  not 
affirm  all  that  we  are  able  to  do  as  a  result  of  a  series  of  Supreme  Court  interpretations 
and  rulings  across  the  years? 

As  it  now  stands,  we  can: 

*  have  religious  clubs  and  groups  on  campus 

*  use  released  time  for  legitimate  Bible  study  and  instruction 

*  have  equal  access  to  school  facilities,  just  like  others 

'   teach  and  study  about  religion  and  its  role  in  oui  history  and  our  lives. 
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*  pray  the  way  Jesus  teaches  us  to  pray.  Matthew  6  pointedly  declares  that  authentic 
prayer  is  not  public,  but  private.  Apparently  the  Bible  retains  its  title  of  "most  talked 
about,  least  read  book"  among  Christians.  Public  prayers  are  little  more  than 
posturing,  Jesus  says,  and  are  not  what  he  envisioned  his  church  getting  ail  lathered 
up  about.  We  can  "pray  without  ceasing"  at  school  now.  We  can  pray  with  our  friends 
around  the  flag  pole  in  the  morning,  when  the  teacher  hands  out  the  Algebra  test  in 
the  afternoon,  and  as  we  ore  running  onto  the  football  field  at  night.  That's  more 
prayer  than  most  of  us  know  what  to  do  with  anyway. 

*  have  appropriate  Baccalaureate  services  at  the  students'  discretion.  Tomorrow  night 
I  will  preach  to  the  Senior  Class  of  Waynesboro  High  School.  It  will  be  at  a 
Baccalaureate  service  they  have  organized,  to  be  held  in  the  local  Presbyterian 
church.  It  will  be  for  those  who  want  to  come,  not  required.  I  will  be  able  to  preach 
the  Gospel  freely.  No  one  will  edit  my  sermon  or  my  thoughts.  I  may  even  have  on 
altar  coll.  Isn't  that  better  than  trying  to  deliver  some  dumbed-down  prayer  at  a 
graduation  ceremony  that  ends  up  being  demeaning  to  the  true  nature  of  our  faith 
and  our  prayer  life?  > 

Despite  what  some  of  the  shrill  voices  would  have  us  believe,  we  have  great 
freedom  in  this  country  to  be  religious. 

There  is  no  doubt  that  our  nation  is  hemorrhaging.  Our  families  are  our  building 
blocks  for  society,  and  they  are  falling  opart.  The  list  of  social  ills  is  longer  and  more 
complex  than  I  even  want  to  think  about.  We  ore  in  trouble.  Vocal  religious  leaders  ore 
blaming  the  government  because  that  is  easier  than  accepting  responsibility  for  a  history 
of  self-serving  religion  that  means  we  religious  types  have  helped  create  this  crisis  in  our 
nation's  soul. 

I  know  you  want  to  provide  some  needed  and  necessary  treatment  and  healing. 
But  please,  do  not  apply  the  band-aid  of  a  constitutional  religious  amendment  of  some 
type  to  this  critically  iU  patient.  We  have  worked  hard  to  create  the  level  playing  field  that 
we  now  have  regarding  our  practice  of  religion.  Let  the  church  do  what  it  does  best  in 
its  best  moments,  and  you  go  about  the  work  of  maintaining  the  fair  and  just  society  that 
has  enabled  America  to  become  the  most  religious  nation  in  the  world. 
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Mr.  Canady.  Thank  you,  Reverend  Wilson, 

I  have  got  a  couple  of  questions.  You  mentioned  in  your  remarks 
that  you  thought  there  was  too  much  unnecessary  infringement  on 
religious  activities  by  government.  What  do  you  have  in  mind  par- 
ticularly when  you  say  that,  what  kind  of  infringement? 

Mr.  Wilson.  The  kind  of  cases  that  have  been  mentioned  earlier 
where  people  misinterpret  established  law  are  obvious  ones  that  I 
would  allude  to.  I  do  not  have  firsthand  examples  of  that  kind  of 
thing,  though  I  do  read  and  am  aware  of  those. 

I  think  any  time  someone  assumes  the  establishment  clause 
without  also  assuming  the  flip  side,  the  free  exercise  clause,  there 
is  danger,  just  as  in  reverse,  when  someone  overemphasizes  the 
free  exercise  clause  and  ignores  the  establishment  clause.  Most  of 
the  problems  I  see  as  a  pastor  and  my  interpretation  of  life  in 
America  come  from  people  being  overzealous  about  the  establish- 
ment clause  and  I  think  that  is  the  area  that  needs  a  lot  of  edu- 
cation and  interpretation.  I  think  the  law  is  good  as  it  stands,  there 
shall  be  no  establishment  of  religion.  I  think  that  is  important. 

Mr.  Canady.  When  you  say  the  law,  you  mean  the  language 

Mr.  Wilson.  The  language  of  the  law. 

Mr.  Canady.  Right. 

Mr.  Wilson.  But  the  interpretation,  I  agree,  is  not  consistent 
across  the  land,  and  that  is  unfortunate, 

Mr.  Canady.  I  appreciate  your  perspective  on  that  and  that  is 
our  basic  concern  as  well.  I  was  interested — ^this  is  kind  of  a  small 
point,  but  it  sounded  from  your  remarks  like  you  do  not  believe 
there  is  any  place  at  all  for  public  prayer.  Is  that  an  accurate  inter- 
pretation of  what  you  are  sa5dng? 

Mr.  Wilson.  What  I  was  trying  to  describe  is  in  the  sermon  on 
the  mount 

Mr.  Canady,  Oh,  I  am  familiar  with  the  sermon  on  the  mount 
and  I  have  read  that 

[Laughter,] 

Mr,  Canady.  And  I  know — I  think  that  is  a  very  important  point, 
but  that  is  not  traditionally  understood  to  mean  that  there  is  no 
place  for  public  prayer. 

Mr.  Wilson.  I  would  not  say  there  is  no  place,  I  would  say  that 
public  prayer  is  symbolic  primarily.  It  is  too  oftentimes  politically 
motivated  in  a  posturing  event.  But  there  are  certain  occasions  and 
I 

Mr,  Canady,  Some  people  are  accused  of  lecturing  Grod  in  their 
prayers, 

Mr,  Wilson.  Right,  ministers  often  do  that,  I  might  even  have 
done  it  once  or  twice  myself.  [Laughter.] 

Mr.  Canady.  But  you  do  beUeve  that  there  is 

Mr.  Wilson.  I  think  there  are  occasions,  I  think  that  has  to  be 
done  with  discretion  and  with  an  appropriate  sense  of  dignity  and 
reverence  for  God.  Sometimes  I  go  to  football  games  and  hear  pray- 
ers and  I  am  wondering  who  is  praying  to  who,  I  feel  sometimes 
like  prayer  is  misused  in  public  and  I  think  that  is  the  perspective 
of  certainly  Matthew  6  and  other  passages. 

Mr.  Canady.  Let  me  ask  you  this,  would  you  have  an  objection 
to  an  officially  designated  moment  of  silent  prayer  in  public  school? 


206 

Mr.  Wilson.  Absolutely  not — absolutely  not.  I  think  that  is  a 
wonderful  interpretation  of  the  way  to  encourage  devotion  and  re- 
flection and  contemplation  among  students.  I  think  what  gets  us  in 
trouble  is  then  when  I  stand  up  and  pray  my  particular  kind  of 
prayer,  or  the  teacher  does  or  approves  a  prayer,  and  there  are 
those  either  who  are  not  religious  and  would  choose  not  to  engage 
in  that  prayer,  or  for  whom  that  is  a  whole  different  kind  of  experi- 
ence. And  I  think  there  is  a  wonderful  opportunity  to  teach  about 
that  without  teaching  that  as  doctrine. 

Mr.  Canady.  Well,  thank  you.  One  point  I  want  to  clarify.  I  do 
not  think  there  is  anyone  suggesting  that  we  institute  any  sort  of 
system  where  there  would  be  an  officially  approved  prayer.  That  is 
not 

[Applause.! 

Mr.  Canady.  There  are  a  variety  of  things  being  considered,  that 
one  proposal  is  not  being  considered,  that  is  just  not  on  the  agenda. 

Mr.  Wilson.  And  I  understand — I  mean  I  have  worked  with  stu- 
dents, we  tried  to  compose  a  nonoffensive  prayer  and  we  never  got 
past  the  opening  address,  who  do  we  call. 

Mr.  Canady.  Mr.  Goodlatte. 

Mr.  Goodlatte.  Thank  you,  Mr.  Chairman. 

Reverend  Wilson,  I  really  appreciate  you  participating  today  and 
I  very  much  appreciate  your  recitation  of  the  religious  freedoms 
that  we  do  enjoy,  because  you  are  right,  I  think  just  about  every- 
thing you  recited — I  have  a  couple  of  exceptions  that  I  will  point 
out  here  in  a  second,  but  almost  everything  you  recited  there  is 
something  that  either  the  courts  have  not  struck  down  or  have  spe- 
cifically ruled  can  be  expressed  in  public  schools  and  other  public 
places.  And  I  hope  that  one  of  the  things  that  comes  out  of  these 
hearings  that  are  going  to  be  held  all  across  the  country  is  a  great- 
er understanding  of  what  those  rights  are,  because  quite  frankly, 
we  do  need  to  do  a  lot  of  clarification  of  what  the  current  state  of 
the  law  is  in  order  for  those  freedoms  to  be  enjoyed,  because  of,  as 
Reverend  Dow's  recitation  of  the  chilling  effect  and  the  timidity 
that  many  school  principals  and  others  experience.  But  I  think 
there  are  still  some  inconsistencies  in  all  that. 

You  said  you  supported  a  moment  of  silent  prayer.  Well,  as  a 
matter  of  fact,  a  moment  of  silence  is  permitted  under  the  court  in- 
terpretations of  the  establishment  clause,  and  I  do  agree  that  the 
establishment  clause  is  very  fine,  but  a  moment  of  silent  prayer 
has  been  interpreted  to  be  unconstitutional  under  the  establish- 
ment clause. 

So  just  the  very  suggestion,  not  just  by  the  principal,  but  by  the 
legislature  passing  it — maybe  I  will  tell  you  which  State,  in  fact, 
it  was — ^Alabama,  the  court  went  to  the  legislative  language  and 
when  Alabama  passed  a  law  allowing  a  moment  of  silent  prayer, 
they  said  the  intent  was  state  promotion  of  religion.  Another  State 
said  you  can  have  a  moment  of  silence  in  which  the  teacher  can 
say,  "One  of  the  things  you  can  do  as  a  part  of  this  silence  is  pray." 
They  said  that  was  OK.  So  it  is  not  just  a  problem  of  education, 
it  is  a  problem  of  education  and  we  hope  to  accomplish  something 
along  those  lines,  but  in  addition,  it  is  a  problem  of  court  interpre- 
tation, sometimes  conflicting  court  interpretation. 
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You  mentioned  that  you  can  pray,  the  players  can  pray  before  a 
high  school  football  game.  But  if  the  coach  leads  that  prayer  or  in- 
vites a  minister  or  a  rabbi  or  someone  else  to  come  in  and  lead  that 
prayer,  that  is  unconstitutional.  You  mentioned  Bible  classes  in 
school,  which  is  permissible.  However,  if  a  teacher  wants  to  volun- 
tarily participate  in  that,  on  their  own  time  as  an  extracurricular 
activity,  the  attorney  general  of  Virginia  recommends  they  not  do 
that  because  that  may  be  an  indication  of  State  support.  I  think 
this  has  gone  well  beyond  what  anybody  ever  intended  the  estab- 
lishment clause  to  be. 

Now  I  respect  your  concern  that  we  not  dumb-down  prayer  and 
I  subscribe  wholly  to  the  chairman's  position  that  we  are  not  going 
to  put  forward  any  kind  of  a  generic  prayer.  I  would  be  opposed 
to  doing  that,  I  do  not  think  that  would  serve  religion,  nor  would 
it  serve  anybody  else,  but  I  ask  you  what  we  do  to  clarify  and  solve 
those  problems  as  a  people  when  we  do  not  agree  with  what  the 
courts  are  doing. 

Mr.  Wilson.  I  think  the  courts  obviously  are  composed  of  law- 
yers, so  one  suggestion  might  be  to  reduce  the  number  of  lawyers — 
no,  it  is  amazing  to  me  that  so  many  people  can  read  the  same  lan- 
guage and  come  up  with  so  many  diverse  opinions  and  applications. 
And  the  zealots  in  every  aspect  of  this  are  the  ones  who  get  us  all 
in  trouble. 

I  do  not  have  an  answer  or  a  solution.  I  simply  can  reflect  what 
is  true  in  my  community,  the  Shenandoah  Valley,  and  that  is  what 
I  assume  you  are  interested  in  hearing.  I  cannot  answer  for  the 
rest  of  the  State,  but  I  do  believe  that  the  danger  is  an  over- 
reaction,  that  there  are  people  asking  for  a  quick  fix  and  to  over- 
turn, in  effect,  an  amendment — ^maybe  not  to  overturn,  but  to  offer 
a  particular  interpretation  of  an  amendment  through  legislation  or 
constitutional  amendment  that  I  think  is  dangerous  and,  I  think, 
in  the  long  run  may  turn  out  to  be  more  trouble  than  it  is  worth. 

Mr.  GOODLATTE.  Well,  let  me  assure  you  that  it  will  not  be  a 
quick  fix  and  the  Constitution  does  not  allow  for  quick  fixes,  be- 
cause what  we  are  going  through  is  a  very  serious  matter  that  is 
going  to  require  a  great  deal  of  study,  has  already  had  a  great  deal 
of  debate  over  many  years.  But  in  order  to  do  anything  to  attempt 
to  correct  this  problem,  is  going  to  require  a  two-thirds  vote  of  both 
the  House  and  the  Senate  and  then  three-quarters  of  all  the  State 
legislatures  in  the  country  will  have  to  vote  in  favor  of  it  as  well. 
That  to  me  is  not  a  quick  fix.  That  is  something  that  will  have  very 
broad-based  public  support  in  order  for  it  to  succeed.  And  we  are 
simply  searching  for  what  that  might  be. 

I  agree  with  much  of  what  you  say,  I  agree  that  education  is  a 
big  part  of  the  problem.  But  I  also  believe  that  we  have  gone  far 
beyond  what  most  reasonable  people  think  is  an  establishing  of  re- 
ligion when  we  have  any  indication  that — ^you  know,  we  talk  about 
prayer  at  graduations  that  you  mentioned.  If  the  student  initiates 
the  prayer  totally  spontaneously,  there  are  some  courts  that  say 
that  that  is  perfectly  OK.  If  the  school  invites  a  minister  in,  the 
Supreme  Court  has  said  that  is  not  OK.  In  between  though,  there 
is  a  great  deal  of  confusion  as  well.  If  the  school  allows  the  stu- 
dents to  vote  and  by  majority  they  have  a  student  give  a  prayer. 
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that  has  been  held  to  be  state  sponsorship  of  religion  because  they 
allowed  the  vote  to  take  place. 

To  me,  this  is  more  than  simply  education,  it  is  a  problem  of  in- 
terpretation of  the  Constitution.  The  Supreme  Court  has  a  vital 
role  in  that  interpretation,  but  so  does  the  U.S.  Congress. 

Mr.  Wilson.  I  fully  agree  with  that.  Thank  you. 

Mr.  Canady.  Thank  you.  Reverend  Wilson. 

[Applause.] 

Mr.  Canady.  Our  next  witness  will  be  Dr.  Charles  G.  Fuller,  who 
is  pastor  of  the  First  Baptist  Church  of  Roanoke.  Dr.  Fuller,  thank 
you  for  being  here  today. 

STATEMENT  OF  REV.  CHARLES  G.  FULLER,  PASTOR,  FIRST 
BAPTIST  CHURCH,  ROANOKE,  VA 

Mr.  Fuller.  Thank  you.  Chairman  Canady,  Mr.  Goodlatte,  fel- 
low citizens. 

I  am  Charles  Fuller,  a  33-year  resident  of  Roanoke,  VA  and  sen- 
ior pastor  of  the  First  Baptist  Church  in  that  city.  And  in  the  inter- 
est of  time  and  to  prevent  ministerial  rambling,  I  am  going  to  basi- 
cally read  my  testimony. 

I  am  here  as  an  American  with  a  great  respect  for  our  country's 
heritage  and  with  a  genuine  concern  for  the  protection  of  what  has 
been  our  national  legacy.  I  am  also  here  as  an  ordinary  citizen 
who,  in  my  judgment,  represents  a  broad  segment  of  grassroots 
sentiment  across  our  Nation. 

I  come  today  to  offer  my  support  to  the  proposal  of  a  religious 
liberty  amendment  to  the  Constitution  of  the  United  States. 

[Applause.] 

Mr.  Fuller.  Considering  the  fact  that  I  am  a  Christian  and  a 
minister,  there  are  some  who  would  disregard  my  opinions  on  the 
basis  of  my  subjectivity  and  vested  interest.  To  deny  a  measure  of 
subjectivity  would  be  less  than  truthful  on  my  part,  but  for  some- 
one to  presume  my  vested  interest  would  be  to  impugn  my  motives. 

To  clarify  my  position  regarding  the  need  for  a  religious  liberty 
amendment  to  the  Constitution,  let  me  be  quick  to  say  that  I  am 
as  opposed  to  a  governmental  sponsorship  of  religion  as  I  am  op- 
posed to  a  governmental  suppression  of  free  religious  expression. 

[Applause.] 

Mr.  Fuller.  I  do  not  believe  it  is  the  Government's  responsibility 
to  help  me  evangelize  America.  Or  is  it  Government's  job  to  help 
someone  else  propagate  whatever  faith  his  may  be.  But  it  is  the  re- 
sponsibility of  Government  to  keep  the  ground  level  on  religious 
terrain. 

[Applause.] 

Mr.  Fuller.  There  are  those  who  would  quickly  claim  that  this 
level  ground  about  which  I  speak  has  already  been  achieved  by  the 
current,  standing  interpretations  of  the  first  amendment  by  the  Su- 
preme Court.  They  would  probably  insist  that  people  of  my  persua- 
sion will  not  be  satisfied  until  there  is  Government  authorized  and 
prescribed  prayer  and  Bible  reading  in  America's  public  school- 
rooms. That  misrepresentation  of  my  intent,  and  the  intent  of  oth- 
ers, is  little  more  than  the  careful  construction  of  a  straw  man 
which  can  be  easily  knocked  down. 

[Applause.] 
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Mr.  Fuller.  Though  I  would  be  the  first  to  say  that  I  beUeve  the 
very  survival  of  our  Nation  is  dependent  upon  nothing  short  of  a 
moral  and  spiritual  awakening,  it  is  not  the  duty  of  Govern- 
ment  

[Applause.] 

Mr.  Fuller  [continuing].  It  is  not  the  duty  of  Grovemment  to  en- 
gineer or  accomplish  that  awakening.  But  Government  does  not 
have  the  right  to  instigate,  or  encourage,  the  suppression  of  reli- 
gious expressions  of  its  citizens. 

I  do  not  seek,  I  do  not  seek,  the  reinstitution  of  officially  spon- 
sored Scripture  reading  and  prayer,  which  the  Supreme  Court 
ruled  against  in  the  early  1960's.  I  do  want  a  guarantee  that  the 
growing  restrictions  of  the  free  exercise  of  religious  expression  like 
we  have  experienced  during  the  past  20  years  or  more,  will  be 
ruled  out  of  order  and  halted. 

[Applause.] 

Mr.  Fuller.  Whereas  Grovemment  should  not  engage  in  the 
propagation  of  religion,  it  should  not  engage  or  give  permission  to 
engage,  in  the  impairment  of  free  exercise  of  individual  religious 
expression.  Whether  opponents  of  a  religious  liberty  amendment 
wish  to  acknowledge  it  or  not,  I  believe  the  fact  is  the  restraints 
on  public  religious  expression  over  the  past  20  to  30  years  have  ac- 
celerated into  a  secularized,  amoral  environment  which  favors  the 
distinctly  religious  postures  of  atheism  and  humanism. 

[Applause.] 

Mr.  Fuller.  By  the  very  nature  of  things,  the  methodical  elimi- 
nation of  free  religious  expression  becomes  the  demotion  of  its  im- 
portance and  the  promotion  of  its  triviality. 

Steven  Carter,  commenting  on  what  he  calls  the  dominant  secu- 
lar bias  in  our  culture,  says  in  his  book,  "The  Culture  of  Disbelief," 
"for  many,  'Religion'  is  like  building  model  airplanes,  just  another 
hobby;  something  quiet,  something  trivial  and  not  really  a  fit  activ- 
ity for  intelligent,  public-spirited  adults." 

In  my  judgment,  we  need  a  religious  liberty  amendment  to  the 
Constitution  for  reasons  of  vital  substance. 

First,  because  the  Supreme  Court  apparently  refuses  to  revisit 
the  first  amendment  for  added  interpretation,  there  must  be  an 
amendment  considered  to  clearly  facilitate  the  two  clauses  of  the 
first  amendment — ^the  establishment  clause  and  the  free  exercise 
clause. 

In  my  view  there  has  been  a  30-year  zeal  invested  in  applying 
the  establishment  clause  at  the  expense  and  neglect  of  the  free  ex- 
ercise clause.  I  believe  it  requires  no  expert  in  constitutiongd  law 
to  realize  the  first  amendment  was  designed  to  assure — and  listen 
closely  to  the  words — to  assure  freedom  for  religion,  not  freedom 
from  it. 

[Applause.] 

Mr.  Fuller.  If  indeed  we  wish  to  serve  well  the  pluralistic  soci- 
ety we  insist  we  have  become,  it  is  contradictory  to  surround  Amer- 
ica's schoolchildren  with  a  sanitized  religious  expression,  only  to 
graduate  them  into  a  society  where  they  are  supposed  to  be  pre- 
pared for  pluralistic  citizenship. 

And  the  subject  of  protected  speech  remains  in  a  state  of  incon- 
sistency. We  are  told  that  some  are  offended  by  having  to  hear 
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prayers  offered  at  school  functions,  and  assemblies,  and  commence- 
ments. What  about  the  profanity  and  vulgarity  heard  in  school 
hallways 

[Applause.] 

Mr.  Fuller  [continuing].  And  locker  rooms  and  along  the  side- 
lines? Is  such  language,  offensive  to  still  others,  protected  speech, 
while  voluntary  student  initiated  prayer,  or  religious  remarks,  are 
not  protected  speech? 

Let  it  be  clearly  understood,  it  is  inappropriate  for  school  offi- 
cials, teachers  and  other  authority  figures  to  take  advantage  of  cap- 
tive audience  situations  to  propagate  religion,  but  it  should  be  the 
right  of  any  American,  child  or  adult,  to  publicly  own  his  faith,  love 
his  God,  read  his  Scriptures,  and  pray,  as  long  as  he  does  it  law- 
fully, responsibly  and  respectfully. 

[Applause.] 

Mr.  Fuller.  To  me,  that  is  simply  part  of  the  legacy  which  dates 
back  to  the  hallowed  words,  "Congress  shall  make  no  law  respect- 
ing an  establishment  of  religion  .  .  .  or  .  .  .  prohibiting  the  fi*ee 
exercise  thereof." 

Thank  you,  sir. 

[Applause.] 

[The  prepared  statement  of  Mr.  Fuller  follows:] 
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Prepared  Statement  of  Rev.  Charles  G.  Fuller,  Pastor,  First  Baptist 
Church,  Roanoke,  VA 


Mr.    Chairman,    I  am  Charles  Fuller,   a  thirty-three  year  resident  of  Roanoke, 
Virginia,    and  Senior  Pastor  of  the  First   Baptist  Church   in  that  city. 

I   am  here  as  an  American  with  great  respect  for  our  country's  heritage  and 
with  a  genuine  concern  for  the  protection  of  what  has  been  our  national   legacy. 

Also,    I   am  here  as  an  ordinary  citizen,   who,    in  my  judgement,    represents  a 
broad  segment  of  grass  roots  sentiment  across  our  nation. 

I  come  today  to  offer  my  support  to  the  proposal  of  a  religious  liberty 
amendment  to  the  Constitution  of  the  United  States.     Considering  the  fact  I  am  a 
Christian  and  a  minister,    there  are  some  who  would  disregard  my  opinions  on  the 
basis  of  my  subjectivity  and  vested  interest.      To  deny  a   measure  of  subjectivity 
would   be  less  than   truthful  on  my   part,    but  for  someone  to  presume  my   vested 
interest  would   be  to  impugn  my   motives. 

To  clarify  my  position  regarding  the  need  for  a  religious  liberty  amendment  to  the. 
Constitution,    (et  me  be  quick  to  say  I   am  as  opposed  to  a  governmental  sponsorship 
of  religion  as   I   am  opposed  to  a  governmental   suppression  of  free  religious  expression. 
1   do  not  believe  it  Is  the  government's  responsibility  to  help  me  evangelize  America 
or  to  help  someone  else  to  propagate  whatever  his  faith  may  be,    but  it  \s_  the 
responsibility  of  government  to  keep  the  ground   level  on   religious  terrain. 

There  are  those  who  would  quickly  claim  this   level  ground,   about  which   1   speak, 
has  already  been  achieved  by  the  current,   standing,   interpretations  of  the  First 
Amendment  by  the  Supreme  Court.     They  would  probably  insist  that  people  of  my 
persuasian  will  not  be  satisfied  until  there  is  government  authorized  and  prescribed 
prayer  and   Bible  reading   in  America's  public  schoolrooms.      Such  a  misrepresentation 
of  my   intent,   and  the  intent  of  others,   is  little  more  than  the  careful  construction 
of  a  straw  man  which  is  to  be  easily  knocked  down. 

Though   I   would  be  the  first  to  say   I   believe  the  very  survival  of  our  nation 
is  dependent  upon   nothing  short  of  a  moral  and  a  spiritual  awakening,    it  is  not 
the  duty  of  government  to  engineer  or  accomplish   that  awakening.      But  governmenl 
does  not  have  the  right  to  instigate,   or  to  encourage,    the  suppression  of  the 
religious  expressions  of  its  citizens. 

1  do  not  seek  the  reinstitution  of  officially  sponsored  Scripture  reading  and 
prayer  which  the  Supreme  Court  ruled  against  in  the  early  1950's.     I  do  want  a 
guarantee  that  the  growing   restrictions  of  the  free  exercise  of  religious  expression, 
like  we  have  experienced  during  the  past  twenty  years  or  more,   will  be  ruled  out 
of  order  and  halted. 
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Whereas  government    should   not   engage   in   the  propogalion  of    religion,    it 
should   not  engage,    or  give  permission  to^  engage,    in   the  impairment  of  the   free 
exercise  of  individual   religious  expression.      Whether  opponents  of  a   religious 
liberty   amendment   wish   to  acknowledge  it  or   not,    the   fact   is  the  restraints  on 
public   religious  expression  over  the  past  twenty   to  thirty  years  have;  accelerated 
into  a  secularized,   amoral  environment  which  favors  the  distinctly   religious  postures 
of  atheism  and  humanism.     By  the  very  nature  of  things,   the  methodical  elimination 
of  free  religious  expression  becomes  the  demotion  of  its  importance  and  the 
promotion  of  its  triviality. 

Steven  Carter,   commenting  on  what  he  calls  the  dominant  secular  bias   in  our 
culture,    says   in  his  book.    The  Culture  of-  Dis'belief ,    "Religion  is  like  building  model 
airplanes,    just  another  hobby;    something  quiet,    something  trivial   -  and  not  really 
a   fit  activity   for   intelligent,    public-spirited  adults." 

In  my  judgement,    we  need  a  religious  liberty  amendment  to  the  Constitution 
for  reasons  of  vital  substance. 

First,    because   the  Supreme  court  apparently   will   not   revisit  the   First  Amendment 
for  added   interpretation,    there  must  be  an  amendment  considered   to  clearly   facilitate 
the  two  clauses   in   the   First  Amendment:      the  establishment  clause^  and   the  free 
exercise  clausje. 

Hear  again  the  verbage  of  the  First  Amendment:      "Congress  shall   make  no  law 
respecting  an  establishment  of  religion,   or  prohibiting   the  free  exercise  there  of." 

In   my  view,    there  has  been  a  thirty-year   zeal   invested  in  applying  the 
establishment  clause  at  the  expense  and  neglect  of  the  free  exercise  clause.      It 
requires  no  expert  in   Constitutional  law  to  realize  the   First  Amendment  was  designed 
to  assure   freedom  for^  religion,    not  freedom  from  it. 

If,    indeed,    we  wish  to  serve  well   the  pluralistic  society   we  insist   we  have  become, 
it  is  contradictory  to  surround   American  school  children  with  a  sanitized   religious 
expression,   only  to  graduate  them   into  a  society  where  they  are  supposed   to  be 
prepared   for  a  pluralistic  citizenship. 

And  the  subject  of  protected  speech  remains  in  a  state  of  inconsistency.     We 
are  told  that  some  are  offended  by  having  to  hear  prayers  offered  at  school   functions, 
assemblies,    and  commencements.      What  about  the  profanity  and  vulgarity  heard  in 
school   hallways,    locker   rooms,    and  along  the  sidelines?      Is   such   language,    offensive 
to  still  others,    protected  speech,    while    voluntary,    student-initiated  prayer  or 
religious   remarks  are  not? 

Let   it  be  clearly   understood.    It  is   Inappropriate  for  school  officials,    teachers, 
and  other  authority   figures  to  take  advantage  of  captive  audience  situations   to 
propagate   religion,    but   it   should  be   the  right  of  any  American,    child  or  adult,    to 
openly  own   his   faith,    love  his  Cod,    read  his  scriptures,   and  pray,   as   long  as  he 
does  so  lawfully,    responsibly,   and   respectfully.      For  such  is  part  of  the  legacy 
which  dates  back  to  the  hallowed  words:     "Congress  shall  make  no  law   respecting 
an  establishment  of  religion...   o£  . . .   prohibiting  the  free  exercise  thereof." 

Thank   you. 
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Mr.  Canady.  Thank  you.  Dr.  Fuller,  I  just  want  to  thank  you  for 
your  taking  the  time  to  be  with  us  today.  I  do  not  have  any  ques- 
tions. 

Representative  Goodlatte. 

Mr.  Goodlatte.  Reverend  Fuller,  I  too  want  to  thank  you  for 
coming  and  I  very  much  appreciate  and  agree  with  your  senti- 
ments. 

I  wonder  if  you  would  comment  briefly  on  your  perspective  of 
someone  who  might  feel  a  sense  of  being  in  a  minority  religion  in 
a  particular  area,  a  sense  of  intimidation  or  something  because  of 
expression.  Do  you  view  that  as  something  that  is  entitled  to  a  sep- 
arate protection  as  opposed  to  that  same  discomfort  we  might  feel 
from  the  expression  of  political  views  or  things  that  are  taught  in 
the  classroom,  sex  education  and  so  on? 

Mr.  Fuller.  I  suppose  the  best  way 

Mr.  GrOODLATTE.  That  might  also  make  a  student  feel  uncomfort- 
able if  their  views  are  in  the  minority? 

Mr.  Fuller.  Well,  first  of  all,  I  certainly  think  that  those  who 
are  in  a  minority  in  any  situation  in  this  country  ought  to  be  pro- 
tected as  well  as  anyone  else.  And  certainly  by  virtue  of  being  in 
a  majority  on  any  particular  issue,  I  should  not  feel  that  I  can  run 
roughshod  or  heavy  handed  over  a  person  who  disagrees. 

But  for  instance,  to  me,  it  would  be  very  appropriate  if  the  val- 
edictorian, let  us  say,  of  a  given  senior  class,  is  of  a  Buddhist  faith, 
and,  if  that  student  wishes  to  say  in  his  remarks  "this  is  a  passage 
from  a  Buddhist  teaching  which  has  been  very  instrumental  in  my 
life  and  has  helped  me,"  I  think  he  ought  to  have,  or  she  ought  to 
have,  permission  to  use  that  reference  without  any  question  what- 
soever. 

[Applause.] 

Mr.  Fuller.  By  the  same  token,  I  think  that  if  an  Evangelical 
Christian  wishes  to  say,  may  I  share  with  you  that  Philippians 
4:13  has  been  a  verse  which  has  sustained  me  in  life,  he  or  she 
ought  to  be  able  to  refer  to  that  Bible  passage  without  any  equivo- 
cation. 

[Applause.] 

Mr.  Fuller.  If  you  will  let  me  engage  in  a  little  sermonizing,  I 
suppose  the  best  way  to  illustrate  that  Biblically  is  by  way  of  Eli- 
jah, the  prophet  of  God,  who  said  on  occasion,  "Let  the  prophets  of 
Baal  pray — ^let  them  pray." 

[Applause.] 

Mr.  Fuller.  But  he  also  said,  then  I  want  to  pray.  [Laughter.] 

And  I  think  the  issue  is  as  he  so  well  stated  or  as  it  is  stated 
in  Scripture,  "And  let  the  God  who  answers  be  proved  to  be  God." 

[Applause.] 

Mr.  Fuller.  One  additional  comment.  I  want  to  be  very  careful, 
I  use  that  illustration  not  out  a  note  of  smugness  at  all,  I  want  you 
to  understand  that  is  not  my  intent,  and  sometimes  we  preachers 
tend  to  refer  to  something  Biblical  that  supports  our  position.  If  it 
sounded  smug  and  I  did  not  mean  it  that  way. 

Mr.  Goodlatte.  We  appreciate  your  participation  today. 

Mr.  Canady.  Thank  you,  Dr.  Fuller. 

[Applause.] 
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Mr.  Canady.  Our  next  witness  is  Ron  Rosenberger,  who  was  a 
student  at  the  University  of  Virginia  and  brought  suit  against  the 
school  board  regents.  His  case  was  recently  heard  by  the  U.S.  Su- 
preme Court.  Mr.  Rosenberger,  we  appreciate  you  taking  the  time 
to  be  with  us  today. 

[Applause.] 

STATEMENT  OF  RONALD  W.  ROSENBERGER,  FORMER 
UNIVERSITY  OF  VIRGINIA  STUDENT 

Mr.  Rosenberger.  Good  morning,  Chairman  Canady,  Congress- 
man Goodlatte  and  members  of  the  committee,  it  is  so  good  to  see 
all  of  you  here,  I  thank  you  for  holding  these  hearings  on  the  state 
of  religious  liberty  in  our  Nation,  and  for  this  opportunity  to  testify 
about  the  discrimination  and  the  double  standards  faced  by  reli- 
gious students  on  our  Nation's  campuses  today. 

My  name  is  Ronald  Rosenberger  and  I  am  appellant  in  Rosen- 
berger V.  Rector  and  Visitors  of  the  University  of  Virginia,  which  is 
a  first  amendment  case  pending  before  the  U.S.  Supreme  Court.  A 
decision  in  the  case  is  imminent,  we  are  expecting  it  sometime  this 
month.  The  case  involves  whether  a  publicly  funded  university  may 
deny  a  publication  equal  access  to  benefits  given  to  a  wide  array 
of  student  groups  simply  because  the  publication  offers  a  religious 
perspective.  Today,  I  want  to  share  with  you  my  experience  with 
what  amounts  to  religious  apartheid  at  the  University  of  Virginia. 

Before  I  begin,  let  me  briefly  remark  that  religious  liberty  and 
equality  is  neither  conservative  nor  liberal,  neither  black  nor  white, 
neither  Republican  nor  Democratic.  No,  it  is  deeper  than  that.  It 
cuts  to  the  heart  of  what  we  believe  as  Americans.  Our  Nation's 
Founders  strove  to  create  a  system  of  government  that  would  not 
impede  the  religious  beliefs  and  practices  of  the  people,  but  rather 
one  that  would  provide  fertile  soil  for  the  myriad  beliefs  of  its  myr- 
iad people. 

I  would  like  to  agree  with  what  so  many  are  saying  this  morning, 
that  no  one  proposes  turning  back  the  clock  to  a  Christian  America 
in  which  Grovernment  mandated,  teacher-led  mandatory  prayers 
are  encouraged  in  our  public  schools.  No,  that  is  not  what  we  seek. 
Instead,  we  call  for  a  principle  of  neutrality,  a  principle  of  equality. 
People  from  all  walks  of  life  and  from  all  political  persuasions  are 
recognizing  that  the  pendulum  has  swung  too  far  and  that  secular- 
ism is  crowding  people  of  faith  out  of  the  public  square. 

[Applause.] 

Mr.  Rosenberger.  People  are  calling  for  a  more  moderate  posi- 
tion, a  return  to  normalcy,  if  you  will,  a  place  where  everybody  is 
treated  the  same. 

When  I  entered  the  University  of  Virginia  in  the  fall  of  1988  as 
a  first-year  undergraduate  student,  what  I  found  was  somewhat 
different  than  what  I  had  expected.  I  found  that  political  correct- 
ness and  multiculturalism  were  already  making  enormous  inroads, 
even  at  a  relatively  conservative  southern  school,  such  as  the  Uni- 
versity of  Virginia.  I  found  that  some  viewpoints  and  perspectives 
were  treated  differently  than  others.  I  was  alarmed  to  learn  that 
Black  Voices,  a  black  gospel  choir,  was  asked  not  to  request  further 
support  from  the  student  activity  fund  because  they  voluntarily 
chose  to  end  their  concerts  with  prayer.  I  learned  that  antireligious 
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and  anticlerical  bigotry  was  funded  by  the  university  through  a  va- 
riety of  student  publications  that  received  subsidies.  I  learned  that 
many  radical  groups  which  advocated  causes  contrary  to  my  own 
beliefs  and  values  were  supported  financially  by  the  university  as 
well.  But  rather  than  seeking  to  squelch  the  activities  and  the 
speech  of  these  groups,  I  simply  asked  to  be  given  the  same  chance 
to  discuss  the  very  same  topics,  from  my  point  of  view.  I  asked  to 
have  a  seat  at  the  table.  I,  however,  happen  to  be  a  Christian.  And 
this,  it  appears,  is  the  rub.  Let  me  explain  further. 

On  the  first  of  March,  the  Supreme  Court  heard  oral  arguments 
in  Rosenberger  v.  Rector.  The  case  will  decide  whether  a  university 
may  deny  student  activity  funds  to  a  publication  simply  because  it 
has  a  religious  viewpoint. 

While  the  case  may  sound  complicated  legally,  the  issue  is  actu- 
ally very,  very  simple.  Should  the  Government  treat  religion,  reli- 
gious ideas,  religious  people  or  religious  schools  with  impartiality 
or  with  hostility?  In  the  case  at  hand,  UVA  chose  the  latter  option. 
It  chose  to  treat  religious  students  with  hostility. 

The  student  activity  fee  system  at  the  University  of  Virginia  is 
very  much  like  systems  at  other  colleges  and  universities  around 
the  country.  Each  year,  the  University  of  Virginia  collects  a  manda- 
tory $28  fee  from  every  full-time  student.  These  moneys,  which  to- 
taled over  $300,000  in  1991,  which  was  the  year  we  applied  for 
funding,  are  placed  in  a  student  activity  fee  fund  and  then  they  are 
redistributed  by  student  council  to  various  student  organizations. 
In  the  1990-91  academic  year,  the  university  funded  118  different 
student  organizations  and  15  of  these  were  student  newspapers  or 
magazines.  Included  among  the  groups  funded  was  the  Jewish  Law 
Students  Association  which  seeks  to,  and  I  quote  from  their  con- 
stitution, "to  be  a  focal  point  for  Jewish  activities"  and  "to  encour- 
age law  students  to  participate  in  Jewish  activities"  such  as  to  cele- 
brate religious  observances  at  the  law  school,  something  I  support. 
Also  receiving  SAF  funding  was  the  Muslim  Student  Association, 
which  publishes  a  journal  Al-Salam,  a  magazine  which  seeks  to 
"promote  a  better  understanding  of  Islam  to  the  university  commu- 
nity," another  laudable  cause.  These  organizations  were  considered 
cultural  by  the  university  administrators  and  therefore  they 
squeaked  by  and  were  eligible  to  receive  moneys.  But  when  Wide 
Awake,  the  Christian  magazine  that  I  had  begun,  applied  for  the 
same  SAF  funds,  this  magazine,  which  offered  a  Christian  perspec- 
tive on  a  variety  of  issues,  was  denied  equal  access  because  it  was 
deemed  a  religious  activity,  an  unfundable  category. 

Some  have  asked  if  I  would  be  satisfied  if  the  University  of  Vir- 
ginia simply  ceased  funding  the  Jewish  and  Islamic  groups.  Would 
that  not  be  equitable,  they  ask?  Of  course,  my  reply  is  that  such 
a  solution  would  be  no  solution  at  all.  I  appreciate  the  diversity, 
texture  and  richness  of  these  Jewish  and  Moslem  groups,  what 
they  add  to  the  life  of  university  students.  As  a  Christian,  I  was 
not  offended  to  support  the  Islamic  journal,  but  in  fact  actually  en- 
joyed reading  it. 

Why  should  religious  ideas  be  the  only  ones  excluded  from  the 
forum  the  university  has  created?  Because  of  the  universitys  ac- 
tions in  funding  student  groups,  there  is  now  more  secular  speech, 
more  antireligious  speech,  more  speech  advocating  social  agendas 
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with  which  most  traditional  students  would  disagree.  Is  such  a  sys- 
tem not  creating  an  environment  hostile  to  religion?  Is  not  the  es- 
tablishment clause  supposed  to  guarantee  government  neutrality, 
not  hostility,  toward  religion? 

The  great  theologian,  Paul  Tillich,  argued  once  that  "politics  is 
a  function  of  culture  and  at  the  heart  of  culture  is  religion."  If  one 
subscribes  to  his  reasoning  that  different  religions  are  the  driving 
forces  that  define  different  cultures,  then  what  could  we  call  the 
rise  of  multiculturalism  on  today's  campus  other  than  the  rise  of 
multireligionism?  The  problem  is  that  all  religions  are  not  treated 
equally — some  are  elevated,  encouraged,  and  even  endorsed,  while 
others  are  maligned.  The  religions  and  cultures  of  minority  sects 
are  being  exalted  on  today's  campuses,  while  the  remaining 
vestiges  of  the  religion  and  culture  that  represents  the  majority  of 
our  Nation,  that  is  Christianity,  is  being  scoured  ruthlessly  from 
the  public  square. 

[Applause.l 

Mr.  ROSENBERGER.  Liberal  critics  use  the  same  logic  to  claim 
that  racial  discrimination  can  only  be  directed  toward  suppressed 
minority  groups  and  that  affirmative  action  is  the  best  method  to 
solve  perceived  disparities.  They  argue  that  it  is  only  minority  cul- 
tures and  religions  that  need  a  helping  hand.  They  argue  that 
Christianity  is  pervasive  and  inescapable  in  our  culture  and  that 
minority  religious  cultural  groups  are  drowning  beneath  a  sea  of 
cultural  Christianity.  Such  may  have  been  the  case  40  years  ago, 
but  today,  such  a  Christian  culture  no  longer  exists.  Rather,  if 
there  is  a  cultural  force  that  serves  as  a  common  bond  for  Genera- 
tion X,  I  would  suggest  that  it  is  either  materialistic  consumerism 
or  the  idiot  culture  that  has  been  produced  by  MTV  and  Hollywood. 

[Applause.] 

Mr.  ROSENBERGER.  I  guess  I  concur  with  Dan  Quayle  and  Bob 
Dole.  [Laughter.] 

It  is  not  that  my  generation  does  not  get  religion,  we  do  when 
we  have  a  chance;  it  is  just  that  our  religious  values  and  beliefs 
have  been  suppressed  and  undermined  by  the  dominant  secular 
culture  and  the  strict  separationist,  secular  philosophies  that  have 
dominated  my  generation's  educational  process. 

Perhaps  it  is  somewhat  less  surprising  then,  that  Tanisha  Sulli- 
van, a  third-year  student  at  UVA  who  chairs  the  appropriations 
committee  of  student  council,  has  a  limited  and  skewed  under- 
standing of  Christianity  and  of  Christians.  As  chairperson  of  this 
committee,  she  is  given  the  responsibility  of  distinguishing  between 
religious  and  cultural  student  activities.  In  a  Denver  Post  inter- 
view, she  admits  that  many  students  are  wary  of  Evangelical 
Christians,  and  I  quote  from  Jher  now. 

People  do  not  consider  Christianity  to  be  part  of  culture.  My  generation  is  taking 
a  turn  away  from  Christianity  and  trying  to  explore  other  things,  trying  to  break 
away  from  the  norm.  When  you  have  people  like  the  Bakers  and  Jerry  Falwell,  my 
generation  sees  Christianity  as  money-grubbing,  sort  of  a  farce. 

Again,  this  is  the  person  who  is  put  in  charge  of  deciding  which 
groups  receive  funding  at  UVA.  Would  you  expect  an  equitable  de- 
cision from  her? 

This  is  exactly  the  type  of  ignorance  we  were  seeking  to  address 
with  Wide  Awake. 
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It  seems  that  UVA  would  have  me  leave  my  religion  at  the  door 
when  I  speak  and  act  publicly.  But  as  a  Christian,  I  refuse  to  be 
closeted.  I  refuse  to  hide  my  light  under  a  bushel.  I  am  out  of  the 
closet  and  I  am  here  to  stay. 

[Applause.] 

Mr.  ROSENBERGER.  May  a  certain  Congressman  from  Massachu- 
setts take  notice.  [Laughter.] 

It  is  impossible  for  me  to  divorce  myself  from  the  reUgious  frame- 
work that  provides  the  meaning  and  purpose  for  my  life. 

Most  people  do  not  know  this  story,  but  having  been  told  that  my 
magazine  approached  issues  from  a  religious  perspective,  that  we 
were  not  eligible  for  fiinding  through  the  university.  Wide  Awake 
staff  began  to  plan  how  we  could  raise  funds  to  continue  publish- 
ing. We  decided  to  hold  a  benefit  concert  in  Charlottesville  and  we 
invited  Phil  Keaggy  to  come  and  join  us.  The  auditorium  at  the 
local  Charlottesville  High  School  has  been  remodeled  and  serves  as 
the  Charlottesville  Performing  Arts  Center  in  the  evening  and  it  is 
available  for  rental  by  local  groups.  Knowing  that  the  hall  had 
great  acoustics  and  plentiful  seating,  I  called  to  reserve  a  date  for 
our  benefit  concert.  When  the  manager  found  out  that  the  musician 
we  had  invited  to  perform  the  concert  was  religious,  I  was  told  that 
we  could  not  hold  religious  activities  at  the  center  because  it  would 
violate  the  separation  of  church  and  State.  This  simply  added  in- 
sult to  injury.  But  already  in  the  midst  of  one  time-consuming  legal 
battle  for  equal  access,  I  chose  to  let  this  clear  violation  of  my 
rights  go  by  and  sought  another  venue  for  the  concert. 

Some  opponents  to  a  religious  equality  amendment  suggest  that 
giving  people  of  different  faiths  equal  access  to  benefits  and  allow- 
ing them  the  freedom  to  sjjeak  their  mind,  even  if  such  speech  is 
religiously  informed,  would  lead  those  who  felt  uncomfortable  when 
exposed  to  religious  express  to  feel  like  second-class  citizens.  This 
has  it  exactly  backwards.  It  is  religious  people  who  are  being  told 
to  take  a  seat  at  the  back  of  the  bus.  It  is  religious  persons  who 
are  being  treated  as  second-class  citizens  and  it  is  religious  speech 
that  has  been  relegated  to  a  second-class  status  in  our  Nation. 

Today  we  have  the  opportiuiity  to  ensure  a  more  equitable  and 
just  system  by  which  everyone  is  treated  fairly.  Today,  we  have  the 
opportunity  to  reclothe  the  public  square  with  civility,  true  diver- 
sity, tolerance  and  respect  for  each  other  and  for  each  other's  dif- 
fering religious  beliefs.  For  that  reason,  I  urge  you  chairman  and 
members  of  the  committee  to  introduce  legislation  calling  for  a  reli- 
gious equality  amendment. 

Thank  you  for  your  time  this  morning. 

[Applause.] 

[The  prepared  statement  of  Mr.  Rosenberger  follows:] 
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Prepared  Statement  of  Ronald  W.  Rosenberger,  Former  University  of 

Virginia  Student 


Good  morning,  Mr.  Chairman  and  Members  of  the  Committee.  Thank  you  for 
calling  these  hearings  on  the  state  of  religious  liberty  and  for  this  opportunity  to  testify 
about  the  discrimination  and  double  standards  faced  by  religious  students  on  our  nation's 
campuses  today.  My  name  is  Ronald  Rosenberger.  I  am  the  appellant  in  Rosenberger  v. 
Rector  and  Visitors  of  the  University  of  Virginia,  a  First  Amendment  case  pending 
before  the  U.S.  Supreme  Court.  The  case  involves  whether  a  publicly  funded  university 
may  deny  a  publication  equal  access  to  benefits  given  to  a  wide  array  of  student  groups 
simply  because  the  publication  offers  a  religious  perspective.  Today  I  want  to  share  with 
you  my  experience  with  what  amounts  to  religious  apartheid  at  the  University  of 
Virginia. 

Before  I  begin,  let  me  briefly  remark  that  religious  liberty  and  equality  is  neither 
conservative  nor  liberal,  neither  black  nor  white,  neither  Republican  nor  Democratic.  No, 
its  deeper.  It  cuts  to  the  heart  of  what  we  believe  as  Americans.  Our  nation's  Founders 
strove  to  create  a  system  of  government  that  would  not  impede  the  religious  beliefs  and 
practices  of  the  people,  but  rather  one  that  would  provide  fertile  soil  for  the  myriad 
beliefs  of  its  myriad  peoples. 

The  same  holds  true  today.  People  from  all  walks  of  life  and  from  all  political 
persuasions  are  recognizing  that  the  pendulum  has  swung  too  far,  that  secularism  is 
crowding  people  of  faith  out  of  the  public  square.  People  are  calling  for  a  more  moderate 
position,  one  that  would  treat  everybody  the  same.  That  is  why  someone  like  Yale  Law 
Professor  Stephen  Carter,  who  is  no  conservative,  can  join  with  voices  such  as  Ralph 
Reed  to  demand  increased  .sensitivity  toward  faith  in  our  public  life.  And  that  is  why 
President  Clinton  had  Carter's  book  The  Culture  of  Disbelief  on  his  Oval  Office  desk  for 
two  weeks  and  signed  into  law  the  Religious  Freedom  Restoration  Act,  legislation  to 
protect  the  rights  of  religious  people.  Religious  equality  is  not  a  political  issue,  it  is  a 
fundamental  human  right.  That  is  why  bipartisanship  is  possible  in  the  present  call  for  a 
Religious  Equality  Amendment. 

When  1  entered  the  University  of  Virginia  in  the  fall  of  1988  as  a  first-year 
undergraduate  student.  1  expected  to  find  a  great  forum  for  debate.  I  imagined  myself 
sitting  on  the  grass  of  Jefferson's  historic  Lawn  on  Central  Grounds  having  philosophical 
discussions  about  the  meaning  of  life  and  the  best  forms  of  government,  and  sharing  with 
others  my  life  experiences  as  other  students  shared  their  experiences  with  me. 

What  I  found,  however,  was  somewhat  different  than  1  had  expected.  1  found  that 
Political  Correctness  and  Multiculturalism  were  already  making  enormous  in-roads  even 
at  a  relatively  conservative,  southern  school  such  as  UVA.  1  found  that  some  viewpoints 
and  perspectives  were  treated  differently  than  others.  1  was  alarmed  to  learn  that  a  Black 
Gospel  choir,  named  Black  Voices,  was  asked  not  to  request  further  support  from  the 
Student  Activity  Fund  because  they  voluntarily  chose  to  end  their  concerts  with  a  prayer. 
1  learned  that  anti-religious,  anti-clerical  bigotry  was  funded  by  the  University  through  a 
variety  of  student  publications  that  received  subsidies.  1  learned  that  many  radical  groups 
which  advocated  causes  contrary  to  my  own  beliefs  were  supported  financially  as  well. 
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Rather  than  seeking  to  squelch  the  activities  and  speech  of  these  other  groups,  1  simply 
asked  to  be  given  the  same  chance  to  discuss  the  very  same  topics,  but  from  my  point  of 
view.  I,  however,  happen  to  be  a  Christian.  And  this  it  appears  is  the  rub.  Let  me  explain. 

On  the  first  of  March,  the  Supreme  Court  heard  oral  arguments  in  Rosenherger  v. 
Rector  and  Visitors  of  the  University  of  Virginia.  The  case  will  decide  whether  a 
university  may  deny  student  activity  funds  to  an  otherwise  qualified  student  publication 
solely  because  the  publication  has  a  religious  viewpoint. 

While  the  case  may  sound  complicated,  the  issue  is  actually  very  simple:  should 
the  government  treat  religion,  religious  ideas,  religious  groups,  or  religious  schools  with 
impartiality  or  with  hostility?  In  the  case  at  hand,  UVA  chose  the  latter  option. 

Each  year  the  University  of  Virginia  collects  a  mandatory  $28  fee  from  every  full- 
time  student.  These  monies,  totaling  over  $300,000  annually,  are  placed  in  a  student 
activity  fee  (SAP)  fund  and  then  are  redistributed  to  various  student  organizations.  (Most 
publicly  funded  universities  and  colleges  have  some  sort  of  similar  system.)  In  the  1990- 
91  academic  year,  the  University  funded  1 18  student  organizations,  15  of  which  were 
student  newspapers  and  magazines.  Included  among  the  groups  funded  was  the  Jewish 
Law  Students  Association  which  seeks  to  "be  a  focal  point  for  Jewish  activities"  and  "to 
encourage  law  students  to  participate  in  Jewish  activities."  Also  receiving  SAP  funding 
was  the  Muslim  Student  Association  which  publishes  Al-Salam,  a  magazine  to  "promote 
a  better  understanding  of  Islam  to  the  University  community."  These  organizations  were 
considered  cultural  by  university  administrators  and  therefore  eligible  to  receive  monies. 
When  Wide  Awake  applied  for  the  same  SAP  funds,  however,  this  magazine,  which 
offered  a  Christian  perspective  on  a  variety  of  issues,  was  denied  equal  access  because  it 
was  deemed  a  "religious  activity." 

Some  have  asked  if  1  would  be  satisfied  if  the  University  simply  ceased  their 
funding  of  the  Jewish  and  Islamic  groups.  Wouldn't  that  be  equitable,  they  ask?  Of 
course,  my  reply  is  that  such  a  "solution"  would  be  no  solution  at  all.  I  appreciate  the 
diversity,  texture  and  richness  that  these  Jewish  and  Muslim  groups  add  to  the  life  of 
University  students.  As  a  Christian,  I  was  not  offended  to  support  the  Islamic  journal,  but 
in  fact  actually  enjoyed  reading  it. 

Why  should  religious  ideas  be  the  only  ones  excluded  from  the  forum  the 
University  has  created?  Because  of  the  University's  actions,  there  is  now  more  secular 
speech,  more  anti-religious  speech,  more  speech  advocating  social  agendas  with  which 
most  traditional  students  would  disagree.  Isn't  such  a  system  creating  an  environment 
hostile  to  religion?  Isn't  the  Establishment  Clause  supposed  to  guarantee  government 
neutrality-not  hostility-towards  religion? 

The  great  theologian,  Paul  Tillich,  argued  once  that  "politics  is  a  function  of 
culture,  and  at  the  heart  of  culture  is  religion."  If  one  subscribes  to  his  reasoning  that 
different  religions  are  the  driving  forces  that  define  different  cultures  then  what  could  we 
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call  the  rise  of  multi-culturalism  on  today's  campuses  other  than  the  rise  of  multi- 
religionism?  The  problem  is  that  all  religions  are  not  treated  equally— some  are  elevated, 
encouraged,  and  even  endorsed,  while  others  are  maligned.  The  religions  and  cultures,  of 
minority  sects  are  exalted  while  the  remaining  vestiges  of  the  religion  and  culture  that 
represents  the  majority  of  our  nation,  that  is  Christianity,  is  scoured  ruthlessly  from  the 
public  square. 

Liberal  critics  use  the  same  logic  to  claim  that  racial  discrimination  can  only  be 
directed  towards  oppressed  minority  groups  and  that  affirmative  action  is  the  best 
method  to  solve  perceived  disparities.  They  argue  that  it's  only  the  minority  cultures  and 
religions  that  need  a  helping  hand.  They  argue  that  Christianity  is  pervasive  and 
inescapable  in  our  culture  and  that  minority  religious-cultural  groups  are  drowning 
beneath  a  cultural  sea  of  Christianity.  Such  may  have  been  the  case  40  years  ago,  but 
today  such  a  Christian  culture  no  longer  exists.  Rather,  if  there  is  a  cultural  force  that 
serves  as  a  common  bond  for  Generation  X,  1  would  suggest  that  it  is  either  materialistic 
consumerism  or  the  idiot  culture  that  has  been  produced  by  MTV  and  Hollywood.  It's  not 
that  my  generation  "doesn't  get  religion,"  it  is  just  that  their  religious  values  and  beliefs 
are  suppressed  and  undermined  by  the  dominant  secular  culture  and  the  strict 
separationist,  secular  philosophies  that  have  dominated  their  educational  process. 

At  the  University  of  Virginia,  in  fact,  1  found  that  while  the  overwhelming 
majority  of  students  knew  every  album  rock  bands  such  as  R.E.M.  have  produced,  they 
were  largely  ignorant  of  Christian  beliefs  and  traditions.  If  you  are  in  doubt,  take  a  stroll 
on  a  nearby  campus  and  ask  students  to  name  just  five  of  the  Ten  Commandments,  or  the 
first  book  of  the  New  Testament.  Largely  ignorant  of  the  facts,  far  too  many  students' 
notions  about  Christianity  are  being  formed  by  misleading  characterizations  of 
Christians  made  in  the  liberal  media  and  by  crude  coverage  of  fallen  televangelists. 
(Remember  Washington  Post  reporter  Michael  Weisskopf  s  infamous  article  in  which  he 
characterized  the  Religious  Right  as  "largely  poor,  uneducated,  and  easy  to  command"?) 

Perhaps  it's  somewhat  less  surprising  then,  that  Tanisha  Sullivan,  a  third-year 
student  at  UVA  who  chairs  the  Appropriations  Committee  of  Student  Council,  has  a 
limited  and  skewed  understanding  of  Christians.  As  chairperson,  she  is  given  the 
responsibility  of  distinguishing  between  "religious"  and  "cultural"  student  activities.  In  a 
Denver  Post  interview,  she  admits  that  many  students  are  wary  of  Evangelical 
Christians;  '"People  don't  consider  Christianity  to  be  part  of  a  culture....  My  generation  is 
taking  a  turn  away  from  Christianity  and  trying  to  explore  other  things,  trying  to  break 
away  from  the  norm.  When  you  have  people  like  the  Bakers  [sic]  and  Jerry  Falwell,  my 
generation  sees  Christianity  as  money-grubbing,  sort  of  a  farce.'" 

This  is  exactly  the  type  of  ignorance  we  were  seeking  to  address  with  Wide 
Awake  magazine. 

It  seems  that  UVA  would  have  me  leave  my  religion  at  the  door  when  1  speak  and 
act  publicly.  But  as  a  Christian,  I  refuse  to  be  closeted.  I  refuse  to  hide  my  Hght  under  a 
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bushel.  I'm  out  of  the  closet  and  1  am  here  to  stay.  It  is  impossible  for  me  to  divorce 
myself  from  the  religious  framework  that  provides  the  meaning  and  purpose  for  my  life. 

Millions  of  other  religious  persons  who.  in  response  to  the  1925  Scopes  Trial 
evacuated  the  public  square  en  masse  and  ran  into  the  wilderness,  are  coming  in  from 
their  self-exile.  Are  they  aggressively  seeking  to  turn  back  the  clock  to  a  "Christian 
America?"  Not  at  all.  They  have  been  awakened  from  their  hibernation  by  the 
increasingly  aggressive  nature  of  the  secular  elites  whose  unrelenting  attacks  against  the 
core  values  and  beliefs  of  traditional  Americans  have  created  what  Richard  John 
Neuhaus  has  so  memorably  termed  the  "naked  public  square."  These  concerned  citizens 
are  merely  defending  the  "unalienable  rights"  that  they  were  endowed  with  by  their 
Creator.  They  ask  that  they  simply  be  given  a  seat  at  the  table.  They're  not  seeking 
special  rights  or  privileges,  but  simply  equal  access  to  benefits  and  services  that  are 
freely  given  to  others. 

Having  been  told  that  because  my  magazine  approached  issues  from  a  religious 
perspective  we  were  not  eligible  for  funding.  Wide  Awake's  staff  began  to  plan  how  we 
could  raise  funds  to  publish  independently.  We  decided  to  hold  a  benefit  concert  in 
Charlottesville.  The  auditorium  at  the  local  Charlottesville  High  School  has  been 
remodeled  and  serves  as  the  Charlottesville  Performing  Arts  Center  in  the  evenings  and  it 
is  available  for  rental  by  local  groups.  Knowing  that  it  had  great  acoustics  and  plentiful 
seating,  I  called  to  reserve  a  date  for  our  benefit  concert.  When  the  manager  found  out 
that  the  musician  we  had  invited  to  perform  at  the  concert  was  religious,  I  was  told  that 
we  could  not  hold  religious  activities  at  the  Center  because  it  would  violate  the 
separation  of  church  and  state.  This  simply  added  insult  to  injury.  But,  already  in  the 
midst  of  one  time-consuming  legal  battle  for  equal  access,  1  chose  to  let  this  clear 
violation  of  my  rights  go  by  and  sought  another  venue  for  the  concert. 

Many  young  people,  and  even  mature  adults,  are  deterred  from  taking  legal  action 
to  resolve  perceived  discrimination.  It  is  not  difficult  to  understand  why.  My  case  has 
been  going  on  since  the  spring  of  1991,  over  four  years.  The  billed  hours  by  my  attorneys 
alone  amount  to  over  $400,000.  Most  students  are  not  aware  of  the  pro  bono  legal 
organizations  that  are  willing  to  plead  their  case.  But  even  if  they  were,  these  pro  bono 
groups  are  besieged  with  calls  by  students  seeking  redress.  They  are  able  to  assist  but  a 
small  fraction  of  those  who  face  discrimination. 

Even  if  every  student  who  faced  discrimination  were  free  to  litigate,  had  the 
knowledge  of  their  legal  rights,  were  sophisticated  enough  to  get  legal  assistance,  and 
were  determined  enough  to  wait  out  the  never  ending  court  battles,  is  this  really  an 
answer.  Our  courts  are  already  over-burdened.  The  Supreme  Court,  for  instance,  only 
grants  review  to  about  one  percent  ( 1  %)  of  the  more  than  8,000  cases  that  petition  it  each 
year.  Many  in  Congress  have  discussed  the  need  for  legal  reform  in  our  hyper-litigious 
society.  Clearly  written  legislation  can  help  cut  down  the  number  of  cases  in  the  courts. 
For  example,  after  the  Religious  Freedom  Restoration  Act  was  passed,  Steve  MacFarland 
of  the  Christian  Legal  Society  has  said  that  the  number  of  cases  involving 
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misunderstandings  over  permissible  and  impermissible  religious  activities  was  cut  by  a 
third. 

Some  opponents  to  a  Religious  Equality  Amendment  suggest  that  giving  people 
of  different  faiths  equal  access  to  benefits  and  allowing  them  the  freedom  to  speak  their 
mind,  even  if  such  speech  was  religiously  informed,  would  lead  those  who  felt 
uncomfortable  when  exposed  to  religious  expression  to  feel  like  second-class  citizens. 
This  has  it  exactly  backwards.  It  is  religious  people  who  are  being  told  to  take  a  seat  at 
the  back  of  the  bus.  it  is  religious  persons  who  are  being  treated  as  second-class  citizens 
and  it  is  religious  speech  that  is  relegated  to  second-class  status. 

Today  we  have  the  opportunity  to  insure  a  more  equitable  and  just  system  by 
which  everyone  is  treated  fairly.  Today  we  have  the  opportunity  to  reclothe  the  public 
square  with  civility,  true  diversity,  tolerance,  and  respect  for  each  other  and  for  each 
others  differing  religious  beliefs.  For  that  reason,  I  urge  you  to  introduce  legislation 
calling  for  a  Religious  Equality  Amendment.  Thank  you  for  your  time  this  morning. 
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Mr.  Canady.  Thank  you,  Mr.  Rosenberger. 

Your  testimony  was  excellent  and  I  think  your  case  is  one  of  the 
leading  cases  before  the  Supreme  Court  today  and  I  am  hoping 
that  we  are  going  to  get  a  good  decision  in  that  case.  We  are  look- 
ing forward  to  the  Court's  ruling  in  your  favor  in  that  case  soon. 

I  do  not  have  any  questions.  Again,  I  just  want  to  thank  you.  Mr. 
Goodlatte. 

Mr.  Goodlatte.  Thank  you,  Mr.  Chairman,  I  do  not  have  any 
questions  either,  but  I  do  very  much  appreciate  your  participation 
here  today  and  I  share  your  concern  about  the  outcome  of  that. 

Mr.  Rosenberger.  Thank  you,  it  is  an  honor  to  be  with  you. 

[Applause.] 

Mr.  Canady.  Our  next  witness  is  Prof  Robert  Alley,  who  is  pro- 
fessor of  humanities  at  the  University  of  Richmond.  Professor. 

STATEMENT  OF  ROBERT  ALLEY,  PROFESSOR  OF  HUMANITIES, 
UNIVERSITY  OF  RICHMOND 

Mr.  Alley.  I  am  grateful  to  the  committee  for  this  opportunity 
to  express  my  thoughts  on  the  subject  of  this  hearing. 

In  the  First  Congress  in  1789,  Mr.  Madison  sought  to  have  the 
principles  of  the  first  amendment  made  applicable  to  the  several 
States.  Even  though  he  failed  to  convince  his  colleagues  in  Con- 
gress, he  saw  this  as  the  most  important  amendment  of  all.  Two 
years  earlier  he  had  written  to  Jefferson  expressing  grave  concerns 
that  the  Federal  (Government  lacked  the  right  to  protect  against 
State  violations  of  civil  and  religious  freedom. 

The  14th  amendment  accomplished  something  of  what  Madison 
had  advocated  and  its  incorporation  into  the  Bill  of  Rights  has  pro- 
vided a  remarkable  protection  of  individual  rights  to  all  citizens 
along  the  lines  envisioned  by  Madison.  Today,  our  Constitution 
guarantees  both  a  protected  mantle  of  religious  freedom  and  a  wall 
of  separation  between  the  Government  and  religious  institutions 
that  extends  to  all  State  and  local  laws  and  ordinances. 

Madison  warned  that  "When  religion  is  kindled  into  enthusiasm, 
its  force,  like  that  of  other  passions,  is  increased  by  the  sympathy 
of  a  multitude."  Only  a  strong  central,  republican  government  of- 
fers an  environment  in  which  "no  common  interest  or  passion  will 
be  likely  to  unite  a  majority  of  the  whole  number  in  an  unjust  pur- 
suit." 

Madison  warned  that  religion  "has  been  much  oftener  a  motive 
to  oppression  than  a  restraint  from  it." 

Rachel  Bauchman,  a  16-year-old  high  school  student  in  Salt  Lake 
City  experienced  that  oppression  just  last  week.  She  is  enrolled  in 
a  school  music  course  for  which  she  receives  credit  and  a  grade. 
School  officials  have  sought  to  require  Rachel  to  join  in  performing 
exclusively  religious  devotional  music  at  graduation.  Early  in  the 
year,  she  was  required  to  sing  predominantly  religious  songs  off 
school  property  at  Christian  churches  and  to  sing  at  Latter-day 
Saints  witnessing  ceremonies.  In  filing  a  court  challenge,  Rachel 
did  indeed  kindle  religion  into  enthusiasm  and  passion.  She  has 
been  harassed,  called  a  dirty  Jew  and  a  Jew  bitch  by  other  stu- 
dents. When  she  ran  for  an  office,  fellow  students  drew  swastikas 
on  her  posters. 
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The  National  Committee  for  Public  Education  and  Religious  Lib- 
erty supplied  assistance  to  Rachel  and  on  June  7  of  this  year,  the 
tenth  circuit  of  appesds  enjoined  the  singing  of  two  Christian  devo- 
tional songs  at  her  graduation.  However,  that  decision  cannot  erase 
the  horrible  experiences  that  confronted  this  young  girl,  or  the  hate 
that  may  await  her  in  the  future. 

President  Kennedy  spoke  of  making  the  world  safe  for  diversity. 
Surely  that  same  goal  should  be  expected  of  State  and  local  offi- 
cials. Madison  knew  that  when  the  State  system  fails  to  protect  a 
Rachel  Bauchman,  she  must  have  recourse  to  preserve  her  precious 
freedoms.  That  is  what  the  first  amendment  is  all  about.  Jefferson 
saw  the  principles  of  that  amendment  as  one  of  the  three  greatest 
concerns  of  his  entire  life.  Likewise,  Madison,  in  1773  wrote  dispar- 
agingly about  vacuous  creatiu^es  imprisoned  in  an  adjoining  county 
to  his  own,  in  Culpeper.  And  in  1834,  he  rejected  any  notion  that 
this  is  a  Christian  Nation.  Commenting  about  Virginia  in  1834,  he 
observed  it  was  "now  more  than  50  years  since  the  legal  support 
of  religion  was  withdrawn."  He  asserted  that  this  proved  that  reli- 
gion does  not  need  the  support  of  government  and  it  will  scarcely 
be  contended  that  government  has  suffered  by  the  exemption  of  re- 
ligion from  its  cognizance  or  its  pecuniary  aid. 

Advocates  of  a  constitutional  amendment  that  would  alter  the 
first  amendment  seemingly  have  learned  little  from  the  intolerance 
of  17th  century  Massachusetts  and  Virginia.  Perhaps  the  experi- 
ences of  Rachel  Bauchman  in  Utah  or  the  Quardo  family  in  eastern 
Mississippi  can  yet  touch  their  true  patriotism  and  make  it  whole. 
Protestant  hegemony  is  now  fading  in  most  hamlets,  towns  and 
cities.  That  fact  alone  highlights  the  first  amendment  protections. 
To  him  any  religious  estabUshment  was  a  tyranny  of  the  majority. 
It  is  unfair  to  existing  minorities,  and  in  the  long  run  politically 
destructive  for  the  current  majority.  As  Madison  warned — 

Who  does  not  see  that  the  same  authority  which  can  establish  Christianity  in  the 
exclusion  of  aU  other  religions,  may  establish  with  the  same  ease  any  partiailar  sect 
of  Christians  in  exclusion  of  all  other  sects. 

Contrary  to  the  heated  rhetoric  from  school  prayer  advocates 
today,  the  Supreme  Court  has  affirmed  that  the  Constitution  pro- 
tects the  right  of  every  child  to  pray  or  exercise  religious  senti- 
ments in  public  schools.  So  what  are  we  to  make  of  the  McConnell 
amendment  presented  to  your  committee  2  days  ago,  what  is  its 
original  intent?  Is  Mr.  McConnell  dissatisfied  with  the  first  amend- 
ment? If  not,  to  what  is  this  amendment  addressed?  Are  there  Su- 
preme Court  cases  this  amendment  would  reverse?  If  so,  which 
ones?  American  citizens  deserve  an  answer  to  these  questions. 

Most  of  the  recently  proposed  prayer  amendments  have  been 
supported  with  a  cacophony  of  criticism  of  public  schools.  Claims 
have  been  advanced  that  .Ainerican  values  have  seriously  declined 
since  the  Engel  decision.  Further,  this  argument  concerning  values 
is,  I  think,  a  vicious  attack  upon  thousands  of  school  teachers  in 
classrooms  across  the  land.  Many  school  prayer  advocates  argue 
that  public  schools  without  prayer  become  value-free,  relativistic 
bastions  of  immorality.  This  is  a  scurrilous  and  dishonest  charge 
aimed  at  teachers  underpaid  and  overworked  that  dedicate  them- 
selves daily  to  the  welfare  of  the  Nation's  children.  These  maligned 
public  servants  who  teach  over  90  percent  of  our  children  are  our 
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neighbors  and  our  friends  who  value  the  welfare  and  education  of 
our  children. 

In  a  recent  discussion  with  25  public  high  school  teachers  in  the 
Richmond  area,  all  but  one  active  in  a  church  or  synagogue,  they 
identified  values  upon  which  they  focus  in  their  classrooms.  Their 
list  included  honesty,  integrity,  fairness,  tolerance,  so  on.  However, 
their  respect  and  love  for  the  children  will  not  allow  them  to  im- 
pose their  own  singular  definitions  of  faith  on  their  students.  That 
very  regard  for  fragile  and  precious  relationships  in  class  is  now  a 
target  of  many  dogma-driven  citizens  seemingly  bent  upon  destroy- 
ing public  education.  In  the  process,  what  messages  are  transmit- 
ted to  the  students  who  regularly  hear  from  self-styled  moralists 
that  their  classrooms  are  devoid  of  values  and  that  their  teachers 
preside  over  a  moral  cesspool. 

Firm  advocates  of  public  education  believe  with  Jefferson.  En- 
lighten the  people  generally  and  tyranny  and  oppression  of  body 
and  mind  will  vanish  like  evil  spirits  at  the  dawn  of  the  day.  Our 
schools,  both  public  and  private,  will  suffer  irreparable  damage  if 
pitted  against  each  other  in  a  struggle  for  survival.  The  fact  that 
many  citizens  have  resorted  to  using  prayer  as  a  weapon  designed 
to  destroy  public  schools  needs  to  be  exposed  and  combated  by 
those  who  respect  both  prayer  and  education  too  highly  to  allow  ei- 
ther to  be  so  callously  demeaned. 

Finally,  I  do  not  believe  that  this  Congress  wants  to  go  down  in 
history  as  the  legislative  body  that  changed  or  altered  the  most 
precious  single  achievement  of  our  American  Democratic  Republic, 
the  beacon  for  millions,  the  inspiration  for  nations  yearning  to 
breathe  free.  The  first  amendment  is  the  crown  jewel  of  our  Con- 
stitution. Please  ponder,  I  beg  you,  the  words  of  Mr.  Jefferson  con- 
cerning the  principles  elaborated  therein,  "that  the  rights  hereby 
asserted  are  the  natural  rights  of  mankind  and  if  any  act  shall  be 
hereafter  passed  to  repeal  the  present  or  to  narrow  its  operation, 
such  act  will  be  an  infringement  of  natural  right."  He  was  talking 
about  his  bill  to  establish  religious  freedom  in  Virginia,  he  is  talk- 
ing about  the  content  of  the  first  amendment. 

Thank  you. 

[Applause.] 

Mr.  Canady.  Thank  you.  Professor.  A  brief  question  for  you. 

You  have  heard  the  testimony  of  the  other  witnesses  this  morn- 
ing. Do  you  think  that  there  are  any  problems  with  the  status  quo 
now  and  the  way  the  system  is  functioning  when  it  comes  to  reli- 
gious liberty?  You  mentioned  the  case  of  the  young  lady  in  Utah, 
and  I  do  not  know  all  the  facts  related  to  that  case,  but  I  would 
say  that  I  believe  that  an  effort  should  be  made  to  accommodate 
students  who  have  objections  to  performing  certain  types  of  work. 
I  think  it  is  unrealistic  to  take  the  position  that  schools  will  not 
have  any  music  that  has  any  religious  connection  because  that 
would — so  much  of  the  music  in  our  Western  tradition  would  be  ex- 
cluded. That  seems  to  be  kind  of  a  narrow  view  of  things.  But  if 
you  would  focus  on  any  problem  areas  that  you  see  in  the  existing 
system  and  ways  that  you  think  we  could  more  effectively  address 
them  than  through  a  constitutional  amendment. 

Mr.  Alley.  Well,  I  think  the  case  in  Salt  Lake  is  a  special  case, 
and  there  is  no  question  that  it  went  way  beyond  just  singing 
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something  that  mentions  God.  As  I  suggested,  and  it  may  be  of  in- 
terest to  the  committee  that  just  yesterday  in  defiance  of  the  tenth 
circuit  court,  the  students  distributed  to  all  the  choir  and  to  the 
people  at  the  graduation  words  to  the  song  that  they  had  been  en- 
joined not  to  sing  and  then  when  they  finished  singing  the  two 
songs  they  were  going  to  sing,  they  burst  into  that  one,  much  to 
the  consternation  of  the  young  woman,  Rachel,  who  was  there. 
That  could  not  have  been  done,  in  my  view,  without  some  assist- 
ance from  the  existing  administration  and  perhaps  some  teachers. 

Mr.  Canady.  Again,  I  am  not  an  expert  on  that  and  I  understand 
that  the  students  were  actually  threatened  with  expulsion  if  they 
engaged  in  such  activities. 

Mr.  Alley.  I  have  no  evidence  to  that  effect.  But  in  any  event, 
when  you  asked  the  question,  I  think  quite  fairly  as  to  what  the 
problems  are,  it  seems  to  me  the  problems  lie  in  the  public  mis- 
understanding what  the  Supreme  Court  has  in  fact  done.  It  strikes 
me  as  interesting  that  much  of  what  the  Court  has  ruled  over  the 
past  30  years  was  essentially  endorsed  before  your  committee  2 
days  ago  on  both  sides  of  the  aisle,  as  far  as  your  witnesses  were 
concerned.  Where  has  the  Court  gone  awry?  And  frzmkly,  I  have  a 
very  difficult  time  finding  a  case  that  the  Supreme  Court  has  de- 
cided that  has  gone  beyond  what  I  believe  to  be  the  proper  inter- 
pretation of  the  first  amendment.  When  you  talk  about  silent  pray- 
er, there  was  nothing  that  Justice  O'Connor  could  find  wrong  in 
her  Jaffree  opinion  with  an  honest  effort  at  a  moment  of  silence. 
In  Virginia,  we  have  a  moment  of  silence  law,  but  not  the  State 
mandating  a  silent  prayer.  The  Court  in  Jaffree  felt  that  it  was  a 
coverup  for  having  prayer,  which  the  Alabama  legislators  admitted. 
It  seems  to  me  that  to  draw  the  notion  from  what  we  know  about 
the  Court,  that  they  are  opposed  to  a  moment  of  silence  is  not  accu- 
rate. Clearly  students  have  that  right  now  without  any  amendment 
because  a  teacher  can  just  say  "be  quiet"  and  get  a  moment  of  si- 
lence. So  what  is  the  purpose  of  the  moment  of  silence?  I  said  a 
moment — not  much  more  than  that,  perhaps.  But  what  is  the  pur- 
pose of  the  moment  of  silence?  If  it  is  proper  to  do  it  then  it  is  to 
give  every  student  an  equal  access  to  its  use,  those  who  are  reli- 
gious, those  who  are  not  reUgious,  without  the  State  mandating 
something  that  is  exclusive. 

So  I  genuinely  believe  if  we  take  a  hard  look  at  the  Court  and 
then  look  at  these  cases  mentioned  here  this  morning,  the  cases 
where  children  have  been  harassed  by  a  principal  or  something  of 
that  sort,  and  look  at  them  and  ask  ourselves  is  that  anything  to 
do  with  what  the  Court  has  ruled.  The  answer  in  almost  all  cases 
is  no.  And  therefore,  they  have  been  resolved  in  most  cases,  and 
quite  frequently  with  the  support  of  the  ACLU  and  on  behalf  of  the 
mistreated  child. 

Mr.  Canady.  Let  me  ask  you  about  a  case  that  has  not  been  re- 
solved by  the  Supreme  Court  yet,  and  that  is  the  Rosenberger  case. 
We  just  heard  about  that.  I  assume  you  were  here  and  heard  Mr. 
Rosenberger's  testimony. 

Mr.  Alley.  I  knew  you  were  going  to  ask  me  that. 

Mr.  Canady.  What  do  you  think  would  be  the  correct  decision  in 
the  Rosenberger  case?  Was  Mr.  Rosenberger  treated  fairly  by  the 
University  of  Virginia,  or  was  he  discriminated  against? 
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Mr.  Alley.  Well,  I  think  this  is  a  fair  and  decent  argument  to 
be  had  on  this  one  because  it  strikes  me  that  it  is  quite  possible 
that  the  University  of  Virginia  did  indeed  become  rather  partial  in 
the  way  it  behaved.  I  think  that  is  possible.  [Laughter.] 

I  am  prepared  to  suggest  that  any  time  that  discrimination  oc- 
curs on  the  basis  of  religion,  then  it  should  be  called  to  the  atten- 
tion of  the  court  and  corrected.  I  am  perfectly  prepared,  however, 
given  my  belief  that  the  court  has  made  proper  decisions,  to  leave 
this  in  the  hands  of  the  Supreme  Court  and  to  await  the  judgment 
in  June.  And  whatever  that  decision  is,  I  and  all  of  us  will  have 
to  live  with  it. 

Mr.  Canady.  But  certainly  you  have  an  opinion  on  an  issue  such 
as  that. 

Mr.  Alley.  I  think  I  just  gave  it  to  you,  it  is  possible  that  the 
University  of  Virginia  overstepped  the  bounds  of  what  it  should 
have  done. 

Mr.  Canady.  Well,  let  me  ask  you,  I  want  to  be  fair — 

OK,  but  let  me  ask  you  to  assume  some  facts  that  have  been  tes- 
tified to  here.  And  again,  I  cannot — I  am  not  in  a  position  to  inde- 
pendently verify  these  facts,  but  we  have  been  told  that  the  Uni- 
versity of  Virginia  funded  the  Moslem  Student  Association,  which 
publishes  a  magazine  called  Al-Salam,  which  is  to  promote  a  better 
understanding  of  Islam  to  the  University  community.  We  have 
been  told  that  the  University  of  Virginia  also  funds  the  Jewish  Law 
Students  Association  which  seeks  to  be  a  focal  point  for  Jewish  ac- 
tivities and  to  encourage  law  students  to  participate  in  Jewish  ac- 
tivities, including  worship  activities.  Now  those  sorts  of  things  are 
being  funded.  Wliy  would  it  conceivably,  under  any  circumstances, 
be  fair  to  not  fund  a  Christian  publication? 

Mr.  Alley.  If  the  facts  as  you  describe  them  are  indeed  accurate 
and  that  is  indeed  what  did  happen,  then  I  would  thoroughly  agree 
with  you. 

Mr.  Canady.  OK,  thank  you.  Mr.  Goodlatte. 

[Applause.] 

Mr.  Goodlatte.  Thank  you,  Mr.  Chairman. 

Professor,  I  would  like  to  follow  up  on  that  very  point  because 
there  are  two  ways  to  solve  that.  One  is  to  say  OK,  we  are  not 
going  to  fund  the  Moslem  and  the  Jewish  organization,  we  are  not 
going  to  fund  any  of  these  things,  we  are  not  going  to  permit  them 
to  provide  any  funds  which  would,  in  the  eyes  of  some,  be  an  estab- 
lishment of  religion,  or  we  could  say  it  is  up  to  the  State  and  the 
university  to  find  a  way  to  fairly  treat  all,  but  you  can  fund.  Which 
would  you  pursue? 

Mr.  Alley.  Well,  I  think  if  they  find  a  fair  and  equitable  way  to 
do  that,  they  are  going  to  have  more  demands  than  they  have  got 
money.  I  taught  at  the  University  of  Virginia  and  I  know  the  vari- 
ety of  religious  positions  up  there.  The  problems  lie  with  the  fact 
that  Wide  Awake  was  clearly — and  I  have  read  this,  I  know  this 
because  I  have  seen  the  materials — it  was  publishing  what  could 
probably  be  called  proselytizing  material.  Now  if  in  fact,  something 
similar  was  going  on  with  the  Islamic  and  Jewish  groups,  then  I 
think  you  are  correct,  you  either  have  to  stop  that  or  you  have  to 
do  it  for  everyone. 
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Mr.  GrOODLATTE.  There  is  the  practical  problem  of  how  much 
money  is  available,  no  question  about  that.  And  it  obviously  would 
create  some — but  do  you  think  we  should  purge  all  funding  of  stu- 
dent-initiated activities  like  that,  or  do  you  think  that  we  should 
find  a  fair  way  to  treat  them  all? 

Mr.  Alley.  I  think  the  fair  way  to  treat  them  all  was  not  to  fiind 
any  of  them. 

Mr.  GOODLATTE.  Well  what  message  does  that  say  about  the  free 
expression  when  they  also  provide  funding  to  political  organiza- 
tions, to  organizations  that  have  all  other  manner  of  free  speech — 
what  does  that  say  about  Grovernment  attitude  toward  religion 
when  it  makes  that  distinction  between  religious  and  nonreligious 
activities? 

Mr.  Alley.  I  think  you  and  I  have  probably  a  basic  difference 
here,  but 

[Laughter.] 

Mr.  Alley  [continuing].  It  strikes  me  that  what  the  Government 
is  saying  is  that  we  are  so  absolutely  committed  to  freedom  of  reli- 
gion in  all  ways,  that  we  are  prepared  to  see  the  first  amendment 
operate  as  it  has  for  200  years  over.  This  Nation  is  the  most  reli- 
gious nation  on  the  globe,  and  I  genuinely  believe  that  is  the  result 
of  that  gem  in  the  first  amendment  which  provides  the  context 
where  every  one  of  the  people  in  this  room  can  be  proud  of  their 
religious  traditions  and  grow  and  prosper  without  any  interference 
whatsoever.  It  is  a  remarkable  example,  and  I  say  to  you  if  you 
look  over  to  what  is  going  on  in  other  countries,  Dick  Howard  at 
the  University  of  Virginia  has  consulted  with  a  great  number  of 
people  about  new  constitutions,  and  one  of  the  things  they  always 
point  to  is  that  first  amendment. 

Mr.  GoODLATTE.  Oh,  listen,  I  point  to  it  too,  but  I  think  we  have 
a  different  interpretation  of  it  when  we  suggest  that  we  are  pro- 
moting freedom  of  religion  by  purging  it  from  public  places. 

Let  me  ask  you  to  take  that  to  a  further  extreme.  Why  is  it  dif- 
ferent to  provide  money  than  to  provide  the  permission  for  those 
students  to  use  a  room  or  a  building  on  the  campus  for  that  pur- 
pose? That  also  costs  money,  although  it  is  indirect.  Where  do  we 
take  this  too?  Do  we  take  it  to  the  limit  of  all  expression?  If  you 
say  something  on  the  campus,  you  have  been  provided  with  a  gov- 
ernment facility  in  which  to  do  that.  Where  do  you  draw  that  line? 

Mr.  Alley.  Every  student  at  the  University  of  Virginia  or  at  the 
high  school  or  elementary  level  has  a  perfect  right  to  express  what- 
ever views  he  or  she  wishes  and  to  do  that  openly  and  with  great 
protection. 

Mr.  GrOODLATTE.  Including  with  government  support  because 
they  are  doing  it  on  a  government-run  facility  that  is  paid  for  at 
taxpayers'  expense? 

Mr.  Alley.  If  the  university  provides  access  to  all  groups  other 
than  religious,  then  it  must  provide  to  religious  as  well.  The  Court 
has  already  ruled  that. 

Mr.  Goodlatte.  Well,  why  would  that  not  include  the  student 
activity  funds. 

Mr.  Alley.  The  funding  is  of  a  somewhat  different  nature  and 
character  because  you  are  talking  here  about  funding  a  publication 


229 

that  is  publishing  views  that  are  narrowly  of  its  own  persuasion. 
[Laughter.] 

My  point  is  that  you  should  not  do  that  with  anyone.  If  the  Mos- 
lems are  doing  it,  the  Jews  are  doing  it,  they  should  not  be  funded 
either.  I  think  that  funding  of  groups  automatically  ties  you  into 
entanglements,  a  very  dangerous  road  to  embark  upon,  and  I  think 
we  have  been  wise  to  avoid  that. 

Mr.  GrOODLATTE.  What  about  an  organization  that  promotes 
antireligious  views? 

Mr.  Alley.  Well,  according  to  Mr.  Fuller,  you  cannot  have  that 
because  atheists  are  religious  in  his  view,  and  I  tend  to  think  that 
religion  is  the  conscience  and  that  the  protection  we  have  is 
against  any  organization  becoming  fundable.  Now  if  you  have  athe- 
ism being  promoted  as  a  way  of  life,  then  the  Government  has  no 
business  funding  that  either.  And  I  do  not  think  it  is.  And  I  would 
suggest  to  you  that  the  teachers  in  our  public  schools  are  probably 
as  Christian  as  you  are. 

Mr,  GrOODLATTE.  I  would  agree  with  that — I  would  agree  with 
that.  Obviously  there  are  exceptions.  But  the  message  that  is  sent 
to  those  students  is  that  there  is  a  distinction  to  be  made  between 
religious  ideas  and  nonreligious  ideas,  and  that  somehow  the  non- 
religious  ideas  cannot  be  discussed  if  there  is  any  taint  of  the  State 
involvement,  even  if  the  involvement  is  simply  allowing  the  free  ex- 
ercise. And  I  think  there  is  where  you  and  I  disagree  because  I 
think  that  we  are  weakening  the  second  clause  of  the  first  amend- 
ment when  we  try  to  place  what  I  think  is  a  very  long  stretch  of 
what  establishment  means  of  religion. 

Thank  you. 

Mr.  Alley.  Well,  let  me  suggest  to  you  that  taking  the  position 
that  you  take,  which  is  clearly  not  the  one  I  am  taking,  that  even 
so,  is  it  not  possible  that  within  the  public  school  system — and  that 
is  really  what  we  are  focusing  upon  here — that  we  could,  rather 
than  generate  the  notion  that  morality  has  gone  down  the  drain  be- 
cause of  the  Engle  decision,  which  is  now  supported  by  most  people 
who  were  making  that  argument  sometime  back,  argue  that  we  are 
considering  as  a  nation  the  precious  character  of  religion  to  be  so 
important  that  we  give  it  a  special  standing  that  gives  it  the  free- 
dom that  is  clearly  defined  there,  and  we  will  not  meddle  with  it, 
we  will  not  have  anything  to  do  that  will  promote  it  and  corrupt 
it.  That  I  think  is  what  the  minister  from  Waynesboro  was  suggest- 
ing to  you.  And  I  think  that  is  a  message  we  can  get  out  of  our 
past  and  our  history.  Defunding  or  failure  to  fund  in  no  way  sug- 
gests antagonism  toward  religion.  It  may  if  people  try  to  use  it  that 
way,  but  it  is  not  necessary. 

Mr.  GrOODLATTE.  I  rcspect  that  opinion,  but  I  do  not  think  that 
is  the  interpretation  that  a  majority  of  people,  including  a  majority 
of  students,  take  from  it.  And  I  do  think  it  is  a  contributing  prob- 
lem. 

Thank  you. 

[Applause.] 

Mr.  Canady.  Professor,  thank  you. 

Our  next  witness  will  be  Jason  Nauman,  former  student  council 
president  of  Spotswood  High  School.  He  was  initially  denied  the 
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right  to  pray  at  his  high  school  graduation  ceremony.  Mr.  Nauman, 
we  appreciate  you  being  with  us  today. 
[Applause.] 

STATEMENT  OF  JASON  C.  NAUMAN,  FORMER  STUDENT 
COUNCIL  PRESroENT,  SPOTSWOOD  fflGH  SCHOOL 

Mr.  Nauman.  Thank  you.  Chairman  Canady,  Congressman 
Goodlatte,  I  appreciate  the  opportunity  to  speak  here  today  and  I 
am  grateful  to  be  able  to  speak  in  favor  of  a  religious  equality  and 
religious  liberty  constitutional  amendment. 

Some  would  argue  that  it  is  not  necessary,  that  we  already  enjoy 
that  protection,  but  I  would  disagree.  The  truth  is  that  religious 
equality  and  the  free  speech  rights  of  private  citizens  and  the  pro- 
tection of  religion  is  diminishing  in  public  life.  The  mjrth  of  separa- 
tion of  church  and  state  is  dominating  the  discussion  of  religious 
rights.  The  theory  of  separation  of  church  and  state  was  an  idea 
conceived  by  Thomas  Jefferson  in  the  Virginia  Statute  for  Religious 
Freedom,  and  by  no  means  was  it  meant  to  be  incorporated  into 
the  U.S.  Constitution.  Our  Founding  Fathers  carefully  drafted  the 
Constitution  to  protect  religion  in  American  culture.  Since  the  es- 
tablishment of  judicial  review  in  Marbury  v.  Madison,  numerous 
court  decisions  have  created  confusion  concerning  the  influence  of 
religion  in  public  life. 

An  example  of  these  misinterpretations  is  the  debate  over  prayer 
at  commencement  exercises.  In  February  1993,  my  senior  class  at 
Spotswood  High  School  voted  to  have  the  student  council  president 
and  the  senior  class  president  deliver  the  ke3mote  commencement 
addresses.  As  student  council  president,  I  was  called  into  a  meeting 
with  the  principal  and  the  senior  class  president  to  outline  the  reg- 
ulations governing  graduation  speeches.  During  this  meeting,  the 
principal  stated  that  a  copy  of  our  speeches  would  have  to  be  re- 
viewed and  approved  prior  to  commencement  exercises.  I  asked  if 
a  prayer  and/or  references  to  Grod  and  Christianity  were  acceptable. 
And  based  on  advice  from  the  school  board's  attorney,  the  principal 
stated  that  anyone  submitting  a  speech  with  such  contents  would 
be  removed  from  the  graduation  program. 

The  attorneys  based  their  advice  to  the  school  board  on  a  mis- 
understanding of  the  Supreme  Court  ruling  in  Lee  v.  Weisman.  In 
the  decision,  the  Supreme  Court  held  only  that  it  violates  the  es- 
tablishment clause  for  the  school  officials  to  invite  clergy  to  give 
prayers  at  commencement.  Justice  Kennedy,  speaking  for  the  ma- 
jority, made  it  clear  that  the  Court's  decision  was  limited  to  the 
particular  facts  before  the  Court.  The  decision  was  not  intended  to 
interfere  with  student-initiated  prayer  at  graduation  exercises. 

I  contacted  the  American  Center  for  Law  and  Justice  because  I 
was  surprised  at  this  attempt  to  censor  my  free  speech  rights  sim- 
ply because  I  was  a  student.  An  outside  speaker,  one  not  including 
religious  expressions,  would  not  have  been  subject  to  this  type  of 
censorship.  Eventually  the  school  board's  attorney  revised  their  un- 
derstanding of  Lee  V.  Weisman  and  I  was  informed  that  it  was  "no 
longer  the  policy  of  Rockingham  County  public  schools  to  remove 
a  speaker  from  the  graduation  program  based  on  the  contents  of 
their  speech." 
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This  was  after  the  entire  second  semester  of  my  senior  year  was 
sacrificed  to  a  battle  which  was  unnecessary  and  could  have  been 
prevented  with  a  religious  equality  constitutional  amendment.  My 
academic  time  was  constantly  interrupted  for  meetings  with  the 
principal  and  the  school  board,  and  I  was  encouraged  not  to  rock 
the  boat.  With  a  constitutional  amendment  providing  for  religious 
equality,  there  would  not  have  been  a  boat  to  rock  or  a  battle  to 
fight. 

An  amendment  would  prevent  this  type  of  confusion  and  mis- 
interpretations of  ambiguous  court  decisions.  It  would  also  prevent 
organizations  like  the  American  Civil  Liberties  Union  from  tram- 
pling my  rights  in  pursuit  of  someone  else's. 

[Applause.] 

Mr.  Nauman.  Abraham  Lincoln  warned  us  all,  "I  do  not  forget 
the  position  assumed  by  some  that  constitutional  questions  are  to 
be  decided  by  the  Supreme  Court.  *  *  *  At  the  same  time,  the  can- 
did citizen  must  confess  that  if  the  policy  of  the  Government  upon 
vital  questions  affecting  the  whole  people  is  to  be  irrevocably  fixed 
by  the  decisions  of  the  Supreme  Court,  the  instant  they  are  made 

*  *  *  the  people  will  have  ceased  to  be  their  own  rulers,  having 

*  *  *  resigned  their  Government  into  the  hands  of  the  eminent  tri- 
bunal." 

[Applause.] 

Mr  Nauman.  Mr.  Lincoln  continues,  "Intelligence,  patriotism, 
Christianity  and  a  firm  reliance  on  Him  who  has  never  yet  for- 
saken this  favored  land,  are  still  competent  to  adjust  in  the  best 
way  all  our  present  difficulties." 

[Applause.] 

Mr.  Nauman.  I  encourage  you  to  support  an  amendment  which 
would  prevent  judicial  tyranny,  ensure  religious  equality  and  pro- 
tect the  free  speech  rights  of  student  like  myself. 

[Applause.] 

[The  prepared  statement  of  Mr.  Nauman  follows:] 
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Prepared  Statement  of  Jason  C.  Nauman,  Former  Student  Council 
President,  Spotswood  High  School 


Members  of  Congress,  Ladies  and  Gentlemen: 

I  was  invited  to  speak  here  today  in  favor  of  the  proposed 
Religious  Equality  Amendment.   Religious  equality,  private  citizens' 
free  speech  rights,  and  protection  of  religion  is  diminishing  in 
public  life.   The  myth  of  separation  of  church  and  state  is  dominating 
the  discussion  of  religious  rights.   The  theory  of  separation  of 
church  and  state  was  an  idea  conceived  by  Thomas  Jefferson  in  the 
Virginia  Statute  for  Religious  Freedom.   By  no  mezms  was  it  meant  to 
be  incorporated  into  the  United  States  Constitution.   Our  founding 
fathers  carefully  drafted  the  constitution  to  protect  religion  in 
American  culture.   Since  the  establishment  of  judicial  review  in 
Marbury  versus  Madison,  numerous  court  decisions  have  created 
confusion  concerning  the  influence  of  religion  in  public  life. 

An  example  of  these  misinterpretations  is  the  debate  over  prayer 
at  graduation  ceremonies.   In  February  of  1993.  my  senior  class  at 
Spotswood  High  School  voted  to  have  the  Student  Council  President  and 
the  Senior  Class  President  deliver  the  keynote  commencement  addresses. 
As  Student  Council  President,  I  was  called  into  a  meeting  with  the 
Senior  Class  President  and  the  principal  to  outline  the  regulations 
governing  graduation  speeches.   During  this  meeting,  the  principal 
stated  that  a  copy  of  our  speeches  would  have  to  be  reviewed  and 
approved  prior  to  commencement  exercises.   I  asked  if  a  prayer  and 
references  to  God  and/or  Christianity  were  acceptable.   Based  on 
advice  from  the  School  Board's  attorneys,  the  principal  stated  that 
anyone  submitting  a  speech  with  such  contents  would  be  removed  from 
the  graduation  program.   The  Attorneys  based  their  advice  to  the 
School  Board  on  a  misunderstanding  of  the  Supreme  Court  ruling  Lee 
versus  Weisman.   In  the  decision,  the  Supreme  Court  held  only  that  it 
violates  the  Establishment  Clause  for  school  officials  to  invite 
clergj'  to  give  prayers  at  commencement.   Justice  Kennedy,  speaking  for 
the  majority,  made  it  clear  that  the  court's  decision  was  limited  to 
the  particular  facts  before  the  court.   The  decision  was  not  intended 
to  interfere  with  student  initiated  prayer  at  graduation  exercises. 

I  contacted  the  American  Center  for  Law  and  Justice  because  I  was 
surprised  at  this  attempt  to  sensor  my  free  speech  rights  simply 
because  I  was  a  student.   An  outside  speaker  would  not  have  been 
subject  to  this  type  of  censorship.   Eventually,  the  School  Board's 
attorneys  revised  their  understanding  of  Lee  versus  Weisman  and  I  was 
informed  that  it  was  "no  longer  the  policy  of  Rockingham  County  Public 
Schools  to  remove  a  speaker  from  the  graduation  program  based  on  the 
contents  of  their  speech."  This  was  after  the  entire  second  semester 
of  my  Senior  year  was  sacrificed  to  a  battle  which  was  unnecessary  and 
could  have  been  prevented  with  a  Religious  Equality  Constitutional 
Amendment.   My  academic  time  was  constantly  interrupted  for  meetings 
with  the  principal  and  the  school  board.   I  was  encouraged  not  to 
"rock  the  boat".   With  a  constitutional  amendment  providing  for 
religious  equality,  there  would  not  have  been  a  boat  to  rock  or  a 
battle  to  fight. 
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An  amendment  would  prevent  this  type  of  confusion  and 
misinterpretations  of  ambiguous  court  decisions.   It  would  also 
prevent  organizations  like  the  American  Civil  Liberties  Union  from 
trampling  my  rights  in  pursuit  of  someone  else's.   Abraham  Lincoln 
warned,  "I  do  not  forget  the  position  assumed  by  some  that 
constitutional  questions  are  to  be  decided  by  the  Supreme  Court... At 
the  same  time,  the  candid  citizen  must  confess  that  if  the  policy  of 
the  Government  upon  vital  questions  affecting  the  whole  people  is  to 
be  irrevocably  fixed  by  the  decisions  of  the  Supreme  Court,  the 
instant  they  are  made... The  people  will  have  ceased  to  be  their  own 
rulers  having. . .Resigned  their  government  into  the  hands  of  the 
eminent  tribunal. .. Intelligence,  patriotism,  Christianity,  and  a  firm 
reliance  on  Him  who  has  never  yet  forsaken  this  favored  land,  are 
still  competent  to  adjust  in  the  best  way  all  our  present 
difficulties."   I  encourage  you  to  support  this  amendment  which  would 
prevent  judicial  tyranny,  ensure  religious  equality,  and  protect  free 
speech  rights. 
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Mr,  Canady.  Thank  you,  Mr.  Nauman,  your  statement  was  an 
excellent  statement  and  its  conciseness  particiilarly  is  to  be  com- 
mended. 

[Laughter  and  applause.] 

Mr.  Canady.  I  appreciate  you  relating  your  personal  experience 
because  this  is  the  sort  of  thmg  that  Members  of  Congress  need  to 
understand,  and  this  will  be  very  helpful  to  us. 

Mr.  Goodlatte. 

Mr.  Goodlatte.  Jason,  I  too  thank  you  for  your  participation 
today.  This  is  one  of  the  examples  I  referred  to  earlier  of  something 
that  I  think  is  a  vague  area  in  the  law,  but  nonetheless  one  that 
I  certainly  believe  and  I  think  some  of  the  courts  believe  is  a  per- 
missible one  for  the  type  of  speech  that  you  wished  to  give.  It  is 
unfortunate  that  we  have  the  degree  of  confusion  that  we  have, 
and  as  I  said  earlier,  I  do  not  fault  the  folks  who  have  to  deal  with 
these  difficult  decisions,  they  are  not  lawyers,  they  are  not,  with 
all  the  other  duties  they  have,  to  be  expected  to  be  the  interpreter 
of  these  things.  The  attorney  general  of  Virginia  has  put  together 
what  I  think  is  an  excellent  summary  of  all  the  different  court 
cases  and  all  the  rights  that  individuals  have  and  do  not  have,  and 
it  is,  I  do  not  know,  somewhere  around  20  pages  long  here,  when 
you  take  all  the  different  analysis  and  so  on,  and  it  is  very  com- 
plicated. And  so  I  think  that  we  do  need  to.  No.  1,  educate  folks 
about  what  is  permissible,  because  we  are  always  going  to  have  the 
problem  with  court  interpretations  of  whatever  we  do,  but  No.  2, 
I  also  think  we  need  to  exercise  our  responsibihty.  The  Congress 
is  the  elected  representatives  of  the  people,  and  we  have  a  respon- 
sibility to  play  a  part  in  making  sure  that  our  Constitution  is  pro- 
tected. 

Thank  you  very  much  for  your  participation. 

[Applause.] 

Mr.  Canady.  Our  next  witness  is  Audrey  Pearson,  who  is  a  stu- 
dent who  was  denied  the  right  to  read  her  Bible  on  the  schoolbus 
during  her  iy2-hour  ride  to  special  ed  coiu"ses.  She  is  accompanied 
by  her  mother,  Ms.  Ellen  Pearson,  who  will  be  speaking  on  her  be- 
half. 

STATEMENT  OF  ELLEN  PEARSON,  ON  BEHALF  OF  AUDREY 
PEARSON,  STUDENT 

Ms.  Pearson.  Thank  you.  Chairman  and  Congressman  Goodlatte 
for  having  us  here  today.  I  feel  humble  in  my  invitation  to  come 
today  because  the  only  initials  after  my  name  are  M.O.M. 

[Laughter  and  applause.] 

Ms.  Pearson.  As  a  Jewish  believer  in  Jesus  Christ,  the  Messiah, 
I  am  very  sensitive  to  religious  oppression  and  censorship.  As  I  was 
growing  up,  my  parents  told  me  of  a  time  when  my  dad  walked 
down  the  streets  and  had  to  endure  reading  signs  in  windows  that 
read  "Jews  need  not  enter  here"  or  "Jews  need  not  apply."  My  fa- 
ther assured  me  that  this  was  not  the  case  any  more.  We  are  free 
in  America. 

Now  in  1995,  the  social  signs  of  the  time  has  brought  us  to  a  dif- 
ferent warning — "Christians  need  not  speak  here,"  "Christians 
need  not  read  your  Bible  here."  Christians  can  be  bashed  by  the 
media  without  reprisal.  A  Member  of  the  House  recently  referred 
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to  Christians  as  fire-breathing  dragons.  Another  Member  referred 
to  them  as  hate  mongers.  If  groups  such  as  Jews,  blacks  or  Indian 
Americans  were  referred  to  this  way,  as  the  Christians  were,  they 
would  have  been  censored  and  forced  to  publicly  apologize. 

When  my  physically  and  mentally  challenged  daughter  Audrey 
was  9  years  old,  she  was  told  that  she  could  not  bring  toys  to  enter- 
tain herself  on  the  3-hour  round  trip  journey  to  school.  She  was 
happy  and  understood  that  because,  you  know,  it  was  a  safety 
problem.  So  she  decided  to  bring  her  Bible,  something  she  truly 
loves  to  read.  But,  however,  I  was  called  by  the  teacher  who  told 
me  that  she  could  not  read  her  Bible  on  the  schoolbus.  I  called  the 
school  principal,  Mrs.  Renaldo,  who  told  me  that  she  could  not  read 
her  Bible  on  the  schoolbus  because  it  was  a  violation  of  the  separa- 
tion of  church  and  State  and  she  knew  that  there  was  a  rule  writ- 
ten somewhere.  I  asked  her  if  she  could  please  show  me  that  rule 
and  she  became  very  vague  and  said  "Well,  you  know,  the  books 
are  really  big  and  I  just  know  I  read  it  somewhere." 

I  was  very  disturbed,  of  course,  at  this  and  I  discussed  this  with 
my  husband,  who  is  a  decorated  Vietnam  veteran  and  he  was  out- 
raged that  after  he  had  spent  18  months  in  a  jungle  in  Vietnam 
to  keep  us  free,  that  his  own  daughter  could  not  read  her  Bible  on 
the  bus.  It  really  affected  my  son,  who  was  7  at  the  time,  and  he 
said,  "Mom,  is  this  not  a  free  country?" 

[Applause.] 

Ms.  Pearson.  It  is  Audrey's  desire  to  obey  the  Scriptural  dictate 
to  meditate  on  the  law  of  the  Lord,  so  that  she  can  keep  her  way 
pure  before  him.  The  banning  of  the  Bible  by  the  school  was  very 
confusing  to  Audrey. 

When  I  decided  to  call  the  Rutherford  Institute,  they  came  quick- 
ly to  our  aid  and  discussed  the  matter  immediately  with  the  school 
board's  lawyer.  Ms.  Renaldo  had  to  recant  on  her  dictate  that  Au- 
drey could  not  read  her  Bible  on  the  bus.  I  did  start  to  home  school 
Audrey  after  that  and  she  is  going  back  to  public  school  the  begin- 
ning of  next  year  so  that  she  will  be  able  to  graduate.  We  are  anx- 
ious to  see  what  will  happen  if  she  again  tries  to  bring  her  Bible 
to  school. 

I  recently  did  an  experiment,  knowing  that  I  was  going  to  come 
here  and  speak.  I  did  an  experiment  to  see  how  the  equal  access 
rule  was  being  applied  in  my  neighborhood  schools.  A  few  simple 
phone  calls  established  for  me  how  things  work  on  an  everyday 
basis.  The  following — and  it  is  in  the  records — is  a  transcript  of 
how  some  of  my  conversations  went.  I  called  five  schools,  but  due 
to  time  and  space,  I  only  included  two  right  now. 

The  first  school  was  Godwin  Middle  School.  I  said,  "Hi,  I  would 
like  to  post  a  flier  about  a  Tai  Chi  class  on  the  bulletin  board  in 
your  office."  And  the  secretary  replied,  "Well,  there  is  only  1  week 
left  of  school,  not  too  many  people  will  see  it."  And  I  said,  "Well, 
it  is  a  summer  school  class  in  the  community."  And  she  said,  "Well, 
what  is  Tai  Chi  anyway?"  I  said,  "It  is  an  Eastern  method  of  exer- 
cising meditation."  "Well,  all  things  have  to  be  approved  by  the 
principal,  all  fliers  and  literature,  that  is."  I  said,  "Can  the  prin- 
cipal approve  that?"  And  she  said,  "Yes,  but  it  is  only  in  this  school 
she  can."  I  said,  "Can  I  speak  with  her?"  And  she  said,  "Oh,  she 
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is  at  lunch  right  now,  you  can  call  back  in  an  hour  or  so."  I 
thanked  her  and  hung  up. 

I  then  called  Glen  Park  Middle  School  and  said,  "Hello,  I  am 
Ellen  Pearson  and  I  would  like  to  pass  out  some  Bibles  after  school 
today.  I  was  told  that  because  it  is  just  at  this  one  school,  the  prin- 
cipal can  approve  it."  The  secretary  said,  "Can  you  hold,  please?  I 
am  sorry,  you  will  have  to  get  approval  from  Dr.  Carillo's  office." 

I  was  then  referred  to  another  higher  office  still  until  I  finally 
was  speaking  to  the  area  superintendent  of  Prince  William  County 
schools.  At  that  point,  Mr.  Broquette  was  his  name,  and  he  told 
me,  "Well,  I  am  sorry,  we  do  not  allow  any  literature  at  all  to  be 
distributed  in  the  school."  That  was  the  whole  total  response.  I 
could  hang  up  the  Tai  Chi  information,  but  I  could  not  post  or  pass 
out  Bibles. 

I  did  contact  the  other  school  and  was  allowed  that  if  I  stood  on 
the  borderline  of  the  property,  I  would  be  allowed  to  pass  out  some 
Bibles  after  school,  but  the  principal,  Ms.  Blackwell,  was  constantly 
telling  me,  "You  know,  just  over  at  the  7-11,  just  a  little  bit  away 
from  the  school  across  the  highway,  the  children  go  there  after 
school.  Why  do  you  not  go  there  or  maybe  the  Navy  housing  down 
about  half  a  mile  from  the  school.  Our  students  live  there  too."  She 
was  really  trying  to  encourage  me  to  not  be  anjrwhere  near  the 
property  at  all. 

These  disparities  show  the  need  for  a  constitutional  amendment 
to  protect  religious  liberty.  A  religious  equality  amendment  would 
place  religious  practices  on  equal  par  with  all  other  kinds  of  free 
speech  and  school  activities.  The  first  amendment  should  be  inter- 
preted to  protect  the  free  practice  and  expression  of  religion  in  this 
manner  already,  but  groups  opposed  to  religious  expression  have 
consistently  refuted  this  fact.  Media  attention  focused  on  a  few 
court  cases  has  caused  confusion  regarding  what  students  are  al- 
lowed and  not  allowed  to  do  and  school  authorities  just  wzmt  to  do 
their  job.  An  amendment  would  eliminate  the  dissemination  of  mis- 
information which  causes  the  intimidation  of  good  teachers  smd 
good  principals.  An  amendment  would  allow  Audrey  and  other  stu- 
dents to  read  their  Bibles  or  discuss  their  beliefs  in  any  open 
forum.  Christian  students  could  freely  express  their  faith  without 
fear  of  retribution  or  censor. 

The  Framers  of  our  Constitution  expected  that  the  language  they 
put  in  place  would  be  sufficient  to  protect  this  religious  freedom. 
Unfortunately  cultural  changes  and  an  ongoing  war  with  words 
have  led  to  the  twisting  of  the  original  intent.  The  first  amendment 
was  written  to  protect  the  church  from  the  State,  not  the  State 
from  the  church. 

[Applause.] 

Ms.  Pearson.  The  time  has  come  to  simplify  the  issue  and  solid- 
ify the  freedom  so  that  all  Americans  are  guaranteed  an  ability  to 
practice  and  express  their  religious  freedom.  Christians  will  no 
longer  have  to  endure  social  signs  that  say  "Christians  need  not 
read  their  Bibles  here." 

Thank  you. 

[Applause.] 

Mr.  Canady.  Thank  you,  Ms.  Pearson,  thank  you,  Audrey.  We 
appreciate  both  of  you  taking  the  time  to  be  here  today.  You  have 
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pointed  out  again  the  serious  infringement  of  religious  freedom 
that  has  taken  place,  that  has  been  visited  on  you  in  the  current 
environment,  the  environment  that  has  grown  out  of  the  way  the 
Court  treats  the  establishment  clause.  So  this  is  very  helpful  testi- 
mony to  us.  Thank  you  for  being  here. 

I  do  not  have  any  questions. 

Mr.  Goodlatte. 

Mr.  Goodlatte.  Let  me  thank  you  as  well,  Audrey  and  Ellen,  for 
your  courage.  Unfortunately  we  have  a  great  many  people  who 
when  they  are  told  things  like  that  simply  take  that  as  what  they 
have  to  do.  And  I  cannot  add  anj^hing  to  your  testimony  other 
than  to  say  that  this  is  I  think  the  best  example  I  have  seen  of  the 
chilling  effect  when  the  courts  have  gotten  as  deeply  involved  as 
they  have  in  trying  to  cut  off  any  type  of  government  allowance  of 
free  expression  as  somehow  the  Government  endorsing  religious  be- 
liefs and  then  interpreting  that  to  be  what  the  establishment 
clause  intended.  I  do  not  think  that  is  what  was  intended  at  all 
and  I  think  your  example,  while  it  is  clearly  one  that  in  my  mind 
and  I  hope  in  everybody's  mind  is  a  constitutionally  protected  right, 
it  is  a  clear  example  of  the  chilling  effect  of  what  has  taken  place. 
And  I  thank  you  very  much  for  sharing  that  with  us. 

Ms.  Pearson.  Thank  you. 

[Applause.] 

Mr.  Canady.  We  are  now  going  to  go  into  a  little  different  period 
of  testimony.  A  number  of  you — ^many  of  you  asked  for  the  oppor- 
tunity to  speak  to  the  subcommittee  for  a  brief  period.  We  have 
chosen  some  folks  who  signed  up  early  on.  Unfortunately  we  cannot 
accommodate  everyone  who  signed  up.  There  would  just  not  be 
enough  time  today  to  accommodate  everyone,  but  we  have  a  num- 
ber of  people  that  I  would  like  to  ask  to  come  forward  now  to  the 
mike.  I  have  about  15  people  I  am  going  to  call.  I  will  start  off  with 
the  first  five,  I  will  let  you  know  who  you  are.  I  will  ask  each  of 
you  to  confine  your  remarks  to  2  minutes.  I  will  tap  gently  at  the 
end  of  the  2  minutes.  And  I  would  very  much  appreciate  it  if  you 
would  conclude  your  remarks  as  soon  after  I  tap  as  you  possibly 
can.  We  want  to  make  sure  you  have  an  adequate  opportunity,  but 
we  have  a  schedule  here.  Because  we  have  some  other  witnesses 
who  are  on  the  schedule,  who  have  more  extensive  testimony  that 
they  have  prepared,  we  will  conclude  the  program  with  their  testi- 
mony. 

The  first  five  witnesses  for  the  open  mike  that  I  would  like  to 
ask  to  come  forward  are  Victoria  Yagolnick,  Janet  Schenk,  Cindy 
Gilreath,  Mike  Schmandt,  Marvin  Cowell.  And  forgive  me  if  I  mis- 
pronounce your  names.  And  if  you  could  kind  of  come  over  to  this 
area.  Just  identify  yourself  as  you  speak,  one  right  after  the  other. 
We  may  have  questions,  I  do  not  know  that  we  will  have  many 
questions  for  the  open  mike  panelists,  but  we  reserve  the  right  to 
ask  questions.  Please  proceed. 

STATEMENT  OF  VICTORIA  YAGOLNICK 

Ms.  Yagolnick.  My  name  is  Victoria  and  I  also  thank  you  for 
this  opportunity  to  briefly  state  my  point  of  view  on  the  matter 
which  is  being  discussed  here. 
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First  of  all,  several  words  about  myself.  I  think  this  will  help  you 
to  understand  my  extreme  concern.  I  am  from  former  Soviet  Union 
and  I  lived  there  with  my  parents  and  we  left  our  country  under 
pressure  of  circumstances.  I  was  16  years  old  then.  I  took  with  me 
the  memories  of  horrible  past  experiences  of  repression.  There  were 
searches,  fines,  arrests  of  my  father,  the  prison  for  preaching  the 
gospel,  and  also  death  of  my  little  brother  and  sister. 

I  still  remember  how  impressed  we  were  when  we  saw  the  strik- 
ing difference  between  the  two  systems  of  government.  Today,  I 
more  than  ever  understand  the  reason  of  the  blessings  of  good  old 
America.  We  found  here  not  only  freedom  in  its  constitutional 
meaning,  but  we  also  found  home,  our  home.  It  took  us  approxi- 
mately a  year  that  it  is  not  a  dream,  but  reality.  Peace  has  re- 
turned to  our  family. 

However,  during  the  last  2  years,  when  we  started  to  develop 
and  understand  the  language  and  became  more  oriented  in  things 
that  are  happening,  we  started  to  notice  strange  moods  of  speakers 
on  TV,  in  the  magazines  and  newspapers.  Those  speeches  are  full 
of  things  that  are  very  similar  to  those  we  unintentionally  heard 
back  in  our  native  country.  The  difficulties  of  our  past  life  gave  us 
good  experience  and  sharpened  our  intuition.  And  a  feeling  of 
worry  is  sneaking  in  my  heart  again  when  I  see  how  rapidly  faces, 
speeches  and  public  organizations  are  turning  red.  And  now  some 
invisible  forces  are  trjdng  to  paint  our  rights  in  red  color,  and  offer 
the  great  Constitution  of  freedom  country  in  an  atheistic  interpre- 
tation. I  know  where  this  kind  of  policy  will  lead  America  to,  I  have 
lived  in  those  awful  conditions  in  a  country  without  Grod.  I  do  not 
think  that  you  would  be  willing  to  live  like  I  did. 

Religious  freedom  has  always  been  and  will  be  the  true  reason 
of  all  blessed  in  America,  in  all  aspects  of  life,  and  losing  this  free- 
dom will  mean  poverty  and  death,  which  I  have  seen.  Do  you  not 
think  it  is  time  to  end  all  the  experiments  with  the  rights? 

I  sincerely  ask  you  to  look  closer  at  the  experience  of  my  fellow 
countrymen. 

That  is  all  I  have  to  say.  Thank  you. 

Mr.  Canady.  Thank  you. 

[Applause.] 

Mr.  Canady.  Janet  Schenk.  Cindy  Gilreath. 

Any  of  the  others  that  I  called,  if  you  would  come  down  forward 
and  wait  as  close  to  the  front  as  possible  and  then  just  come  to  the 
mike.  Please  go  ahead. 

STATEMENT  OF  CINDY  GILREATH 

Ms.  Gilreath.  My  name  is  Cindy  Gilreath  and  I  live  in  Staun- 
ton, VA. 

Like  the  lady  who  was  up  here  with  her  young  lady,  with  her 
daughter,  I  am  simply  a  mom  and  a  wife  and  very  honored  to  have 
that  as  a  profession. 

[Applause.] 

Ms.  Gilreath.  And  I  am  here  because  I  have  a  great  concern  for 
those  children  and  for  my  husband  and  for  the  country  that  we  live 
in.  It  is  very  hard  for  me  to  even  add  any  more  to  what  has  already 
been  said  here.  I  do  speak,  on  behalf  of  the  religious  equality 
amendment  because  I  believe  in  the  freedom  to  express  our  opin- 


239 

ions  and  our  beliefs  in  our  God,  be  it  whether  they  are  Jewish  or 
a  different  reUgion.  And  I  guess  what  is  the  most  difficult  thing  for 
me  is  I  am  a  firm  believer  in  our  Constitution  as  it  stands,  and  I 
guess  my  point  is  that  I  am  extremely  sorry  to  even  feel  the  need 
to  stand  here  before  you  and  request  this  amendment. 

[Applause.] 

Mr.  Canady.  Mike  Schmandt.  Marvin  Cowell.  Please  come  for- 
ward quickly,  do  not  be  shy. 

STATEMENT  OF  MARVIN  COWELL 

Mr.  Cowell.  Gentlemen,  my  name  is  Marvin  Cowell,  I  am  from 
Staunton,  VA. 

I  would  like  to  answer  one  of  the  suggestions  made  earlier  by  one 
of  the  speakers  that  we  need  to  accommodate  our  religion  and  our 
beliefs  to  our  present  society — it  was  not  said  in  those  words.  That 
causes  me  to  say  God  does  not  change.  Man  changes  to  meet  man's 
needs  according  to  what  man  wants  to  do.  But  God  does  not 
change.  I  recall  Billy  Graham  appearing  on  the  Johnny  Carson 
show  some  time  back  and  after  a  few  minutes  of  discussion,  Johnny 
says,  "Dr.  Graham,  what  you  want  to  do  then  is  set  religion  back 
200  years."  Billy  Graham  says,  "No,  I  would  prefer  to  set  it  back 
2,000  years." 

[Applause.] 

Mr.  Cowell.  I  had  a  long  speech  made,  a  beautiful  speech,  I 
thought [Laughter.] 

Mr.  Cowell  [continuing].  Until  yesterday,  three  things  happened 
to  me.  First  of  all,  I  began  to  feel  in  what  I  was  seeing,  the  need 
for  a  healing  in  this  country.  I  am  not  certain  whether  a  constitu- 
tional amendment  is  a  proper  thing,  I  am  just  not  certain  in  my 
mind. 

However,  first  of  all,  I  saw  on  television  and  I  witnessed  Capt. 
Scott  Brady  coming  back  and  with  tears  in  his  eyes,  he  was  looking 
a  little  bit  toward  heaven  but  here  was  a  Government  employee  on 
Government  pay  in  a  Grovemment  uniform  speaking  through  Grov- 
ernment  services  and  sa3dng  "The  first  thing  I  want  to  do  is  thank 
God." 

[Applause.] 

Mr.  Cowell.  If  it  was  not  for  his  love  for  me  and  my  love  for 
him,  I  would  not  be  here  today."  I  think  that  was  a  starting  of  a 
healing. 

Second,  I  was  present  at  the  Harrisonburg  graduation  exercises 
last  night  and  I  heard  Congressman  Goodlatte  give  a  very  stirring 
address.  Twice  he  mentioned  the  faith  in  God  necessity  to  the  stu- 
dents. He  talked  about  the  American  spirit,  the  American  heritage 
and  how  our  forefathers  came  over  with  a  faith  in  God.  And  then 
he  closed  with  a  very  prayerful  invocation  of  a  blessing  upon  all 
those  attending,  "God  bless  you  all." 

I  do  not  know  whether  the  ACLU  is  going  to  sue  Congressman 
Goodlatte  or  whether  they  are  going  to  sue  the  school  board,  but 
it  was  most  appropriate. 

And  then  last,  last  night,  I  witnessed  for  1  hour,  spellbound,  as 
David  Frost  interviewed  Ralph  Reed  of  the  Christian  Coalition.  I 
would  urge  this  committee  at  the  very  least  to  have  Ralph  Reed  be- 
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fore  you  and  have  the  opportunity  to  express  the  answers  to  a  heal- 
ing, a  heaUng,  for  our  country. 

Thank  you. 

[Applause.] 

Mr.  Canady.  Thank  you.  Mr.  Goodlatte. 

Mr.  Goodlatte.  Thank  you,  Mr.  Cowell.  I  do  not  know  that  I 
thank  you  for  calling  that  to  the  attention  of  the  ACLU 

[Laughter.] 

Mr.  Goodlatte  [continuing].  But  I  am  more  than  happy  to  de- 
fend my  first  amendment  rights  with  anybody  and  I  encourage  all 
of  you  to  do  the  same  as  well. 

And  let  me  say  to  the  lady  who  spoke  before  and  to  Professor 
Alley,  a  point  I  forgot  to  make  when  he  was  here,  we  are  not  going 
to  touch  the  first  amendment  to  the  U.S.  Constitution.  We  think 
it  is  written  just  right.  We  think  that  unfortunately  the  Supreme 
Court  and  other  courts  have  already  skewed  that  and  we  are  look- 
ing for  a  way  to  restore  the  first  amendment  to  its  meaning  by  tak- 
ing other  action,  not  by  altering  the  first  amendment.  That  is  a 
precious  right  that  we  have  and  as  Mr.  Cowell  pointed  out,  I  exer- 
cised last  night. 

[Applause.] 

Mr.  Canady.  I  am  going  to  read  the  names  of  some  additional 
witnesses  for  the  open  mic.  Russ  Whitesell,  Ruth  Graham  Dienert, 
Penny  Plemons,  Art  Kidd,  Geoffrey  Shaw,  Tim  Gregson,  Jon  Ander- 
son, Loretta  Ulrieb,  and  Bill  Shirley.  If  those  of  you  whose  name 
I  have  called  would  come  forward,  we  will  hear  testimony  from  you. 
And  again,  if  you  could — ^you  do  not  even  have  to  go  in  this  order. 
Just  whoever  comes  up  first,  come  to  the  microphone,  do  not  be 
shy,  and  introduce  yourself  and  we  will  proceed. 

STATEMENT  OF  ART  KEDD 

Mr.  KiDD.  My  name  is  Art  Kidd  and  in  view  of  the  restrictions 
and  restraints  of  time,  I  have  a  little  prepared  text. 

Thank  you.  Today,  we  are  dealing  with  the  soul  of  America.  This 
meeting  has  far  greater  import  than  the  expenditure  of  a  few  mil- 
lion dollars  here  and  a  few  billion  dollars  there. 

What  is  the  current  status,  and  that  is  very  critical  of  our  society 
today,  of  175  nations,  there  was  a  ranking.  And  you  know,  we  have 
always  been  one  as  a  nation,  we  have  always  ranked  one.  Now  I 
can  assure  you  today  we  still  rank  one;  however,  we  rank  one  when 
it  comes  to  murder,  rape,  and  drugs.  That  is  a  very  dubious  distinc- 
tion. We  are  losing  it.  The  American  dream  is  becoming  a  night- 
mare. We  live  in  a  country  that  is  fearful,  no  longer  free. 

In  1992,  it  was  said,  "It  is  the  economy,  stupid."  In  1996,  I  as- 
sure you,  it  will  be,  "Make  no  mistake,  it  will  be  values." 

The  solution?  More  money.  No,  we  tried  it  and  it  has  failed.  We 
must  return  to  our  roots.  And  may  I  illustrate  with  a  beautiful 
rose.  We  clip  that  rose  at  its  roots.  We  remove  the  roots  and  re- 
move the  rose  from  its  nourishment,  and  what  happens,  it  withers 
and  dies  and  it  becomes  trash.  Now  by  the  same  token,  if  America 
is  torn  from  its  roots — and  it  is  being  torn  from  its  roots  I  assure 
you,  the  roots  of  the  Judeo-Christian  values,  it  is  withering,  suffer- 
ing moral  decay. 
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The  courts  have  misinterpreted  the  first  amendment.  Congress 
shall  make  no  law  prohibiting  religion.  Social  engineers  and  multi- 
culturalists  fearful  of  offending  anyone,  offend  everyone.  Lack  of 
commonsense  results  in  no  morals,  no  values  and  no  culture. 

[Applause.] 

Mr.  KiDD,  Was  it  the  intent  of  the  Founding  Fathers  to  suppress 
religion?  No.  Consider  the  currency,  "In  God  we  Trust."  The  Su- 
preme Court  indication  "Grod  save  the  United  States  and  the  Hon- 
orable Court."  Congress  opens  its  sessions  with  prayer  and  pledge 
of  allegiance  to  one  nation.  Lincoln's  Gettysburg  Address. 

This  is  our  heritage  and  this  is  America's  soul.  We  must  redress 
these  wrongs.  You  must  lead  Congress  in  supporting  a  return  to 
Judeo-Christian  values,  a  value  system  of  absolutes.  Rieturn  control 
to  local  jurisdictions  and  you  must  return  America  to  its  soul  and 
its  roots.  Thank  you. 

[Applause.] 

STATEMENT  OF  JOHN  ANDERSON 

Mr.  Anderson.  My  name  is  John  Anderson,  I  just  want  to  relate 
my  experience  growing  up  here  in  the  Shenandoah  Valley,  going  to 
school  here  through  high  school  and  a  couple  of  years  of  college. 

At  the  age  of  12,  sixth  grade,  I  was  introduced  to  drugs  and  a 
bunch  of  other  things  and  introduced  a  lot  of  other  people  to  those 
types  of  things.  And  now  we  are  seeing  a  whole  lot  earlier  ages,  it 
is  becoming  very  commonplace.  At  the  age  of  17,  I  had  a  radical 
conversion  in  my  life  to  Christianity  and  I  started  with  a  friend  to 
pray  before  school  in  the  library  of  Harrisonburg  High  School,  and 
we  were  told  that  if  we  continued — I  assimie  that  it  was  because 
the  group  had  grown  to  over  22  people  in  about  3  weeks — that  we 
would  be  suspended.  We  could  have  fought  at  that  time,  I  am  not 
so  sure  that  we  made  the  right  decision,  we  did  not  fight  it,  we  did 
not  sue,  and  we  did  not  bring  a  lot  of  attention  to  it. 

But  on  this  issue  of  establishment  and  freedom  of  expression,  you 
guys  are  obviously  on  the  right  wavelength  there.  We  need  the 
freedom  of  expression,  we  do  not  need  to  squelch  anybody.  The 
Government  is  definitely  not  telling  us  what  to  believe,  we  want  to 
express  it  ourselves  and  we  are  being  told  not  to  in  some  cases. 

Thanks. 

[Applause.] 

Mr.  Canady.  Thank  you. 

STATEMENT  OF  BILL  SHIRLEY 

Mr.  Shirley.  Good  afl;emoon.  My  name  is  Bill  Shirley,  I  am  a 
public  schoolteacher  in  Augusta  County. 

All  historians  say  that  the  Constitution  is  the  basis  of  our  Grov- 
emment,  all  honest  historians  would  say  that  the  Declaration  of 
Independence  is  the  foundation  of  our  Constitution.  "We  hold  these 
truths  to  be  self-evident  that  all  men  are  created  equal,  endowed 
by  their  Creator  with  certain  inalienable  rights.  Among  those  are 
life,  liberty  and  the  pursuit  of  happiness.  To  secure  these  rights, 
government  is  instituted  among  men." 

It  is  the  Government's  sole  and  primary  purpose  to  secure  my 
rights,  to  secure  your  rights. 

[Applause.] 
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Mr.  Shirley.  Yet,  Federal  agencies,  State  agencies  are  joined  by 
the  ACLU,  the  anti-Christian  Liberties  Union 

[Laughter.] 

Mr.  Shirley  [continuing].  And  by  the  Hberal  media  to  deny  our 
free  expression  of  reUgious  beliefs. 

Where  is  the  State  agency,  where  is  the  Federal  agency  to  secure 
my  rights?  Where  is  the  State  agency  and  the  Federal  agency  that 
will  answer  this  threat,  the  innuendo  of  the  ACLU  that  they  will 
sue? 

"Congress  shall  make  no  law  respecting  the  establishment  of  reli- 
gion, nor  prohibiting  the  free  exercise  thereof."  Who  is  the  ACLU, 
who  is  any  Federal  agency,  who  is  any  State  agency  to  say  to  me 
or  to  you  that  we  do  not  have  free  religious  expression?  I  beg  to 
differ.  I  think  the  Constitution  is  very  clear,  but  the  Constitution 
has  been  trampled  under  foot,  the  Constitution  has  been  misinter- 
preted and  misapplied. 

Therefore,  I  urge  this  committee,  I  urge  the  Congress  in  general 
session,  to  adopt  the  religious  equality  amendment.  May  Grod  have 
mercy  on  the  United  States  of  America. 

[Applause.] 

Mr.  Canady.  Thank  you. 

STATEMENT  OF  GEOFFREY  SHAW 

Mr.  Shaw.  In  view  of  the  subject  of  this  wonderful  meeting 
today,  may  I  draw  attention 

Mr.  Canady.  Would  you  please  identify  yourself,  sir?  Just  for  the 
record. 

Mr.  Shaw.  Oh,  yes;  my  name  is  Greoffrey  Shaw  and  I  am  from 
Charlottesville. 

And  I  was  just  about  to  say  that  in  view  of  the  subject  of  the 
meeting  here  today,  we  have  not  as  yet  prayed.  So  if  it  is  all  right, 
I  will  exercise  my  rights  and  utter  a  very  brief  prayer.  Is  that  OK? 
Let  us  pray. 

Oh,  Father,  I  ask.  Lord,  that  you  will  open  my  lips,  that  my 
mouth  may  show  forth  your  praise,  in  Jesus'  name.  Amen. 

[Chorus  of  amens.] 

Mr.  Shaw.  Thank  you. 

This  has  been  alluded  to  a  couple  of  times  by  various  other  wit- 
nesses and  speakers,  I  would  like  to  draw  attention  particularly  to 
this  point.  I  think  it  is  a  core  issue,  it  is  a  crucial  point,  which  not 
too  many  people  fully  understand.  I  hope  I  am  right  in  what  I  am 
saying,  but  just  as  Potter  Stewart — I  understand  he  was  a  Su- 
preme Court  Justice — did  refer  to  the  religion  of  secularism.  Much 
of  the  debate  today  has  been  talking  about  religion  and  nonreligion. 
I  would  like  to  submit  here  that  we  are  all  religious. 

[Applause.] 

Mr.  Shaw.  Because  the  negative  in  religion  is  just  as  religious  as 
the  positive.  You  take  the  atheist,  the  atheist  indeed  is  religious, 
he  has  to  be  religious  because  no  one,  although  the  Christian  can- 
not prove  the  existence  of  God,  neither  can  the  atheist  prove  the 
nonexistence  of  God.  It  is  a  matter  of  faith,  it  is  a  matter  of  belief. 
So  the  atheist  is  a  religious  person.  We  are  all  religious,  negatively 
or  positively.  There  is  no  such  thing  as  religious  neutrality. 
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Plato,  I  think  it  was,  who  said  the  rejection  of  a  dogma  itself  im- 
plies a  dogma.  We  are  all  dogmatic,  we  are  all  religious,  and  we 
need  to  consider  that  crucial  basic  point  in  all  our  thinking. 

For  example,  if  the  Government  removes  a  nativity  scene  from 
public  property,  OK,  by  that  it  is  discriminating  against  Christian- 
ity, but  it  is  discriminating  for  atheistic  secular  humans. 

[Applause.] 

STATEMENT  OF  TIMOTHY  GREGSON 

Mr.  Gregson.  My  name  is  Timothy  Gregson,  I  am  a  local  pastor 
here  in  Dayton,  and  I  appreciate  the  opportunity  to  speak. 

Recently,  I  have  learned  that  the  United  States  is  the  only  coun- 
try today  that  still  holds  to  its  first  form  of  government.  But  does 
it?  The  silencing  of  the  voice  of  rehgion  in  its  pubUc  institutions 
and  its  public  schools  by  the  courts  have  in  fact  violated  the  design 
of  our  Founding  Fathers.  It  is  my  conviction  that  they  framed  the 
Constitution  based  on  the  fundamental  moral  design  of  a  Creator 
who  endowed  all  men  with  certain  inaUenable  rights.  Historical 
Will  Durrant  notes,  'There  is  no  significant  example  in  history  of 
a  society  successfully  maintaining  moral  life  without  the  aid  of  reU- 
gion." 

In  the  early  1960's  when  prayer  was  ruled  out  of  public  schools, 
we  all  witnessed  the  trend  of  declining  moral  values.  We  witnessed 
the  departure  from  sexual  chastity  and  the  disintegration  of  the 
family  structure. 

This  is  not  what  we  were.  The  Judeo-Christian  heritage  of  Amer- 
ica was  the  moral  influence  that  put  order  into  society  and  abso- 
lutes into  law  and  into — and  put  a  curriculum  into  our  schools. 
That  is  because 

[Applause.] 

Mr.  Gregson.  It  is  because  that  is  a  voice  that  was  heard  not 
only  from  the  church  pulpits  but  from  the  public  podium  of  men 
like  John  Adams,  Noah  Webster,  Patrick  Henry,  and  John 
Witherspoon,  who  said,  "He  is  best  friend  of  American  liberty  who 
is  most  sincere  and  active  in  promoting  pure  and  undefiled  reli- 
gion." What  do  you  suppose  these  men  might  have  thought  if  they 
had  read  old  Ben  Franklin's  newspaper  about  10-year-old  Ra3nnond 
Raines  who  was  reprimanded  by  his  school  principal  for  bowing  his 
head  to  give  thanks  at  lunch,  or  about  the  1,000  other  instances 
of  encroachment  for  similar  religious  expressions  last  year? 

When  the  voice  of  religion  is  silenced,  then  the  influence  of  moral 
absolutes  is  smothered.  When  moral  absolutes  are  lost,  then  the 
Supreme  Court  will  rule  by  reinterpreting  American  laws  and 
courts  become  a  vehicle  of  change,  and  then  America  will  essen- 
tially cease  to  be  the  only  country  that  still  holds  to  its  first  form 
of  government. 

[Applause.] 

Mr.  Canady.  Thank  you. 

Are  there  any  of  the  others  whose  names  I  called  here? 

[No  response.] 

Mr,  Canady.  We  will  proceed  then  with  our  other  scheduled  wit- 
nesses. Our  next  witness  will  be  Craig  L.  Parshall,  who  is  an  attor- 
ney in  private  practice  in  Fredericksburg,  VA.  Craig  has  handled 
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a  number  of  religious  liberty  cases.  We  appreciate  you  being  with 
us  today,  Mr.  Parshall. 

STATEMENT  OF  CRAIG  L.  PARSHALL,  ATTORNEY, 
FREDERICKSBURG,  VA 

Mr.  Parshall.  Thank  you,  Mr.  Chairman.  First  of  all,  I  am  an 
attorney  and  I  speak  as  an  attorney,  but  I  have  to  say  that  I  have 
never  felt  that  the  heroes  or  heroines  in  this  story,  this  battle  for 
religious  freedom  were  the  attorneys,  the  judges  or  the  legal  schol- 
ars. And  I  have  great  respect  for  my  brethren  and  my  sisters  in 
the  bar.  It  is,  rather,  the  average  people,  who  are  very  unaverage, 
who  decide  that  religious  liberties  are  worth  battling  for,  and  we 
have  heard  some  very  noble  people  speak  to  that  today. 

I  speak  in  terms  of  my  opinions  as  a  trial  lawyer  for  some  20 
years.  The  majority  of  my  practice  has  been  in  civil  liberties  and 
religious  liberties,  and  I  have  also  done  a  great  deal  of  work  with 
the  Rutherford  Institute,  first  as  their  chapter  president  in  Wiscon- 
sin and  then  for  the  years  1993  and  1994  supervising  about  13 
States  along  the  east  coast  in  all  their  religious  liberty  cases  there. 

And  I  have  to  tell  you  that  I  speak  firmly  in  support  of  the  idea 
of  an  amendment  to  the  U.S.  Constitution  to  end  this  Berlin  Wall 
that  has  been  raised  in  the  face  of  those  who  would  express  their 
religious  faith. 

[Applause.] 

Mr.  Parshall.  While  I  have  a  great  deal  of  respect  for  legal  theo- 
ries, legal  theories  are  not  enough.  We  are  not  just  talking  about 
constitutional  law,  we  are  talking  about  constitutional  politics,  the 
mix  of  law  and  really  what  is  good,  what  is  best,  for  the  future  of 
America.  I  think  what  is  best  for  the  future  of  the  posterity  of 
America  is  to  get  a  real  remedy  for  the  problem. 

And  I  want  to  talk  about  what  the  problem  is.  To  define  and  pro- 
mote the  public  good,  after  all,  we  have  to  look  at  instances  of  pri- 
vate wrongs  that  have  been  committed  against  Americans.  I  re- 
member Jennifer  Bachhus,  a  little  third-grade  student  in  a  public 
school  in  Wisconsin.  It  was  Valentine's  Day  a  couple  of  years  ago 
and  I  am  sure  she  had  something  on  her  mind  other  than  battling 
for  religious  liberty  when  she  walked  to  school  that  day.  Well,  the 
art  project  was  to  fashion  a  valentine  that  expressed  what  love 
meant  to  all  the  students  in  the  class.  Now  she  was  a  Christian, 
so  naturally  she  expressed  what  love  meant  to  her  as  a  Christian, 
and  so  she  wrote  these  words,  "Jesus  is  what  love  is  all  about"  on 
her  valentine.  The  teacher  took  her  aside  during  recess  and  said, 
"Jennifer,  you  are  going  to  have  to  remove  that  message  from  your 
valentine,  it  is  illegal  in  the  public  schools.  And  if  you  do  not,  we 
are  going  to  have  to  make  sure  that  your  valentine  is  not  posted 
up  on  the  wall  with  all  of  the  other  valentines  of  all  of  the  other 
children."  Well  of  course,  Jennifer  felt  that  sting  of  unjustice,  and 
so  she  shared  it  with  her  parents  and  they  felt  the  same  sting,  and 
called  me  at  the  Rutherford  Institute. 

Now  I  am  happy  to  say,  in  a  sense,  that  after  a  firmly  worded 
letter  to  the  school  district,  each  of  the  people  on  the  school  board 
and  the  principal  and  teacher  reciting  what  the  law  really  was,  and 
a  threat  of  an  immediate  lawsuit,  the  problem  was  corrected.  But 
I  do  not  consider  that  a  victory.  Why  do  people  of  faith  in  this  Na- 
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tion  have  to  demand  their  rights  constantly  with  the  threat  of  an 
immediate  lawsuit  to  get  what  is  obviously  written  200  years  ago. 

[Applause.] 

Mr.  Parshall.  Now  of  course,  I  had  the  oppjortunity  to  debate 
many  of  those  who  have  a  different  opinion,  and  many  of  those  say 
well,  these  are  just  a  few  isolated  examples,  a  few  lists  of  horribles 
that  you  drag  out  of  the  backwoods  that  rarely  happen.  I  wish  it 
were  so.  But  I  have  to  tell  you  that  I,  as  well  as  other  attorneys 
who  are  going  to  be  speaking  today,  have  a  long  litany  of  Jennifers. 

Like  Rachel,  she  was  a  sixth  grader  in  a  public  school  in  the 
state  of  New  York.  She  was  told  by  the  public  art  school  teacher 
that  she  could  fashion  anything  out  of  her  clay  except  religious  ob- 
jects, including  such  things  as  crosses,  crucifixes  and  Noah's  ark. 

Then  I  remember  Jamie.  Jamie  was  a  pretty  bright  kid,  he  was 
a  Christian,  and  he  liked  taking  his  Bible  to  class.  So  one  day  he 
went  to  social  studies  class  and  he  had  his  Bible,  and  he  was  told 
by  the  social  studies  teacher — I  question  whether  he  read  the  Con- 
stitution or  the  first  amendment — ^that  he  had  to  cover  his  Bible  in 
brown  paper  or  some  other  opaque  substance  to  make  sure  that 
other  people  would  not  witness  that  sacred  text  coming  into  the 
public  schools. 

Well,  the  denial  of  those  kind  of  rights  are  not  just  confined  to 
students,  unfortunately.  I  remember  a  teacher  in  the  State  of  New 
York,  he  was  of  the  Orthodox  Christian  faith  and  he  had  a  little, 
what  he  called  an  icon,  with  a  portrait  of  Jesus  on  it.  It  was  about 
2  inches  by  2  inches  in  size,  and  he  wanted  to  place  it  on  his  desk 
and  he  had  done  so  for  a  few  days.  And  then  he  was  told  by  his 
superiors  that  he  had  to  remove  it — separation  of  church  and  State, 
you  know.  His  desk,  interestingly,  was  not  in  the  public  way,  it  was 
not  in  a  place  where  students  or  even  public  frequenters  would 
even  attend  or  see,  and  yet  the  mere  appearance  of  that  religious 
symbol  struck  fear  in  the  hearts  of  the  school  district. 

And  then  I  remember  a  very  experienced  and  decorated  officer  of 
the  U.S.  Army  at  West  Point  who  called  me  when  I  was  working 
with  the  Rutherford  Institute,  and  he  told  me  that  he  used  the  E- 
mail  pretty  much  the  same  way  as  the  other  officers.  There  was  a 
little  thing  called  a  signature  block  next  to  his  name  and  you  could 
put  in  a  personal  designation  or  symbol  for  who  you  were.  So  a  lot 
of  guys  who  were  football  fans  would  put  in  the  name  of  their  fa- 
vorite team,  or  if  they  were  fishermen,  they'd  put  bass  or  trout.  He 
used  a  Bible  verse.  And  he  was  told  by  the  judge  advocate's  office 
in  the  U.S.  Army  that  that  was  illegal.  He  called  me  and  I  told  him 
what  his  legal  options  were.  But  as  so  many  Americans,  unfortu- 
nately he  chose  to  have  his  rights  chilled,  if  not  trampled 
underfoot.  He  was  worried  of  course  about  career  advancement  and 
repercussions  if  he  took  such  a  legal  stand. 

I  know  numerous  cases  of  pastors  who  have  tried  to  preach  in 
a  normal  tone  of  voice,  peacefully,  on  public  sidewalks  around  this 
country  that  have  been  arrested.  One  in  particular  in  the  State  of 
New  York  was  arrested  I  think  six  different  times,  each  time  the 
case  was  thrown  out  by  the  judge,  because  it  was  clearly  illegal  for 
him  to  be  arrested  to  preach  quietly  and  peacefully  on  the  side- 
walk. A  few  weeks  later,  he'd  be  arrested  by  the  police  again.  After 
about  six  or  seven  of  those  arrests,  he  decided  to  be  proactive,  so 
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he  sued  the  poUce  department,  but  the  Federal  judge  threw  his 
lawsuit  out.  Now  there  is  some  technical  jargon  that  lawyers  use 
called  qualified  immunity.  That  rule  means  that  if  an  official  does 
not  really  understand  the  rule  to  be  clearly  established,  he  can  vio- 
late rights  and  not  have  to  pay  damages. 

And  thanks  to  the  Supreme  Court,  the  rules  about  religious  lib- 
erties are  so  confusing  that  it  is  doubtful  that  we  can  collect  much 
damages  from  many  officials  who  recklessly  violate  our  rights. 

Now  please  understand  me.  I  am  not  asking  for  the  remedy  to 
be  bigger  and  better  lawsuits.  I  think  there  is  a  more  practical 
remedy.  I  think  an  amendment  to  the  Constitution  is  such  a  prac- 
tical remedy.  I  understand  that  the  Constitution  is  a  legal  docu- 
ment and  it  speaks  to  lawyers,  judges  and  legal  scholars,  but  it 
also  does  something  else  very  important.  It  speaks  to  the  people 
about  what  values  we  want  to  put  into  the  engine  of  democracy 
and  use  to  nin  this  country. 

For  the  last  48  years  unfortunately,  the  Federal  courts  and  the 
U.S.  Supreme  Court  have  charted  a  course  for  our  country  that  im- 
plies that  religious  faith,  somewhat  like  pornography,  is  something 
to  be  endured  when  necessary  but  relegated  to  the  entirely  private 
realm  whenever  possible.  I  have  to  tell  you  that  the  Founding  Fa- 
thers were  not  of  that  kind  of  mind.  They  considered  religious  faith 
a  moral  first  principle,  and  the  general  acknowledgment  of  a  divine 
creator  and  sustainer  as  the  only  true  source  of  liberty  and  the 
greatest  promise  of  the  future  success  of  their  American  experi- 
ment. 

An  amendment  that  restores  their  vision  can  only  help  to  guar- 
antee the  success  of  their  experiment,  our  experiment. 

Thank  you. 

[Applause.] 

[The  prepared  statement  of  Mr.  Parshall  follows:] 


247 

Prepared  Statement  of  Craig  L.  Parshall,  Attorney,  Fredericksburg,  VA 

Mr  Chairman,  and  Members  of  the  Committee,  thank  you  for  the  opportunity  to 
address  this  profoundly  important  subject.  I  am  in  support  of  an  Amendment  to  the  U.S. 
Constitution  that  will  more  adequately  protect  the  religious  freedoms  of  Americans  The 
real-life  examples  I  am  here  to  share  will,  I  hope,  illustrate  why  a  Constitutional 
Amendment  is  the  only  realistic  remedy  for  the  "Berlin  Wall"  of  hostility  that  has  been 
raised  against  religious  expression  and  faith  in  this  nation. 

My  opinions  are  forged  out  of  my  20  years  experience  as  a  trial  lawyer  My 
practice,  now  in  Fredericksburg,  Virginia,  has  concentrated  in  civil  liberties  litigation,  and 
particularly  religious  liberty  cases.  The  people  and  cases  I  will  mention  also  derive  from 
my  work  with  The  Rutherford  Institute.  I  was  the  President  of  the  Wisconsin  chapter  of 
that  organization  for  several  years,  supervising  the  religious  rights  cases  in  that  state  and 
participating  in  cases  in  other  states  as  well  In  1993  and  1994  I  was  the  Regional 
Coordinator  for  Rutherford,  supervising  as  well  as  litigating  religious  liberty  cases  in  13 
states  along  the  Eastcoast,  and  in  the  District  of  Columbia. 

While  legal  theories  are  an  essential  element  of  the  current  debate  on  this  issue, 
they  are  not  the  only,  or  even  the  most  important  elements.  We  are  not  only  debating 
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constitutional  law,  but  a 
general  public  policy 


Jennifer  Bachhus 
days  before  Valentine's 


so  "constitutional  politics"  as  well  -  that  mix  of  jurisprudence  and 
where  we  look  to  the  public  good  To  define  and  promote  the 
public  good  for  Americans,  we  have  to  look  at  the  private  wrongs  committed  against 
Americans  -  all  in  the  nj  me  of  this  supposed  "wall  of  separation  of  church  and  state." 

was  a  3rd  grade  student  in  a  public  school  in  Wisconsin  A  few 
Day  she  hand-made  her  valentine  in  art  class  along  with  other 
students.  The  assignment  was  to  express  what  love  meant  to  each  of  them.  Jennifer  was  a 
Christian,  and  she  put  this  message  on  her  card:  "Jesus  is  what  love  is  all  about."  She  was 
told  by  her  teacher  that  the  religious  message  would  have  to  be  taken  off,  and  that  this 
kind  of  message  was  illegal  in  the  public  schools.  She  was  told  that  if  the  message  did  not 
come  off  the  card,  her  valentine  would  not  be  hung  up  for  display  in  the  class  room  with 
the  rest  of  the  cards  of  her  class-mates  Feeling  the  sting  of  injustice,  Jennifer  complained 
to  her  parents,  who  contacted  me.  Only  after  I  sent  a  legal  opinion  letter  to  the  school 
principal  and  the  school  board  threatening  an  immediate  lawsuit  was  Jennifer  allowed  to 
display  her  valentine  with  those  of  her  class-mates.  The  interesting  irony  in  her  situation 
was  that  Valentine's  Day  springs  from  a  religious  heritage  •  so  named  af^er  a  Christian 
martyr  who  was  reportedly  beheaded  for  his  faith  by  the  Roman  government  on  February 
14th  I  do  not  consider  Jennifer's  incident  a  victory.  In  the  5  years  since  that  time  I  have 
not  seen  any  lessening  of  official  animosity  toward  religious  expression  in  our  public 
institutions,  including  the  public  schools  And  I  do  not  consider  it  an  adequate  remedy  for 
the  people  of  religious  faith  in  this  country  to  have  to  always  demand  their  rights  with  the 
threat  of  a  lawsuit,  particularly  in  a  judicial  atmosphere  that  makes  the  predictability  of 
such  cases  substantially  uncertain 

While  Jennifer  is  one  example  of  the  problems  of  religious  students  in  public 
schools,  hers  is  not  an  isolated  example  Despite  the  Equal  Access  Act,  Tim,  a  highschool 
student  in  Maryland,  was  denied  use  of  the  public  address  announcement  system  in  his 
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school  to  announce  meetings  of  his  Bible  club,  even  though  the  other,  nonreligious  groups 
were  able  to  publicly  announce  their  meetings 

A  highschool  in  New  York  censored  the  school  Bible  club  out  of  the  listing  of 
groups  in  the  school  yearbook.  Rachel,  a  6th  grade  student  in  a  public  school  in  New  York 
was  told  that  she  could  not  make  objects  in  art  class  that  were  religious  in  nature,  such  as 
a  cross  or  Noah's  Ark. 

And  Jamie,  a  high  school  student  in  Horsehead,  New  York,  was  told  that  he  could 
not  carry  his  Bible  into  his  class  unless  he  covered  it  in  brown  paper  so  that  the  other 
students  would  not  see  what  it  was. 

The  consistent  denial  of  basic  rights  has  not  been  confined  just  to  students  Two 
years  ago  the  State  of  New  York  filed  a  discrimination  claim  against  the  Schnedecty 
Mission,  a  private  Christian  charity  that  has  never  taken  taxpayer  money  from  the 
government.  For  more  than  50  years  that  charity  had  provided  ft'ee  room  and  food  to  the 
homeless  and  other  needy  individuals,  but  according  to  state  officials  the  Mission  was 
violating  the  civil  rights  of  the  homeless  by  asking  them  to  attend  its  religious  chapel 
services  The  state  finally  dropped  the  case  only  shortly  before  the  case  was  to  be  heard, 
but  only  after  the  Mission  had  expended  considerable  time  and  resources  to  fight  the  case, 
finally  retaining  myself  and  The  Rutherford  Institute  to  defend  them. 

An  officer  at  the  US  military  academy  at  West  Point  was  prohibited  by  his 
superiors,  and  the  Staff  of  the  Judge  Advocate,  from  using  religious  references  or  symbols 
in  his  computer  E-Mail,  even  though  other  officers  were  allowed  to  use  a  wide  variety  of 
other  nonreligious  but  nevertheless  personal  references  and  forms  of  self-identification  in 
their  E-Mail. 

A  local  postmaster  of  a  post  office  in  New  York  was  forbidden  from  participating 
in  voluntary  Bible  studies  conducted  during  the  lunch  break  at  his  office. 

Pastor  Ted  White  of  Newmarket,  New  Hampshire  was  prohibited  from  renting 
local  school  facilities  to  conduct  Sunday  worship  services,  even  though  other  nonreligious 
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groups  were  allowed  to  rent  the  facilities.  The  officials  were  relentless  in  their  opposition 
even  though  the  Supreme  Court  had  decided  Lamb's  Chapel  v.  Center  Moriches  Union 
Free  School  District,  113  S  Ct  2141  (1991),  a  unanimous  ruling  that  upheld  the  right  of 
a  church  to  rent  school  facilities  after  school  hours  to  show  a  film  that  contained  religious 
content.  I  have  found  such  opposition  to  be  a  prevalent  attitude  among  many  school 
districts.  In  New  York  state,  as  an  example,  in  1993  the  New  York  State  Education 
Department  issued  an  advisory  opinion  to  all  school  district  superintendents,  placing  a 
very  narrow  interpretation  on  Lamb's  Chapel,  an  interpretation  that  permitted  school 
districts  to  continue  denying  churches  the  right  to  rent  facilities  for  worship  services  as 
opposed  to  the  showing  of  a  film,  as  were  the  facts  in  the  Supreme  Court  case.  I  know  of 
at  least  two  school  districts  in  New  York  state  that  denied  use  of  school  buildings  on  the 
weekends  by  churches  based  on  that  kind  of  reasoning. 

A  faculty  member  of  a  high  school  in  New  York  who  was  of  the  Orthodox 
Christian  faith  was  told  that  he  could  not  display  a  small  icon  picture  of  Jesus  (about  2"  by 
2"  in  size)  on  his  desk  even  though  his  desk  was  located  in  an  area  not  frequented  by 
students  or  the  public. 

In  two  separate  incidents  in  Wisconsin  persons  of  faith  were  formally  charged  with 
housing  discrimination  for  publishing  advertisements  expressing  their  religious  preference 
Beverly  Schnell,  in  a  newspaper  ad  renting  out  a  room  in  her  own  house,  said  she  was 
looking  for  a  "Christian  handyman."  Lawrence  Goetch,  in  an  ad  for  the  house  he  owned, 
that  was  occupied  by  his  own  son,  expressed  the  preference  for  a  "Christian  "  and  "no 
drugs."  Both  were  sued  by  the  Metropolitan  Milwaukee  Fair  Housing  Council,  and 
hearing  examiners  determined  them  guilty  and  levied  substantial  attorneys  fees  against 
them.  Arguments  based  on  their  First  Amendment  rights  were  rejected. 

A  pastor  in  Beloit,  Wisconsin  was  arrested  by  police  and  charged  with  disorderly 
conduct  for  peacefully  sharing  the  Christian  gospel  with  passers-by  on  a  public  sidewalk. 
The  complaint  was  lodged  by  a  tavern  proprietor  in  that  area.  While  the  judge  ultimately 
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threw  the  case  out  at  the  trial,  the  pastor  had  no  real  remedy  for  a  clearly  unlawful  arrest. 
The  lack  of  remedy  is  illustrated  by  another  street  preacher  case  on  which  I  was  a 
consuhant  in  the  state  of  New  York 

In  that  case,  John  Koletas,  a  street  preacher  was  arrested  three  times  in  July  1 989 
in  Troy,  New  York  for  peacefully  preaching  on  the  public  sidewalk.  All  three  separate 
cases  were  thrown  out  of  court.  But  the  police  were  relentless  They  arrested  him  again  in 
August  under  the  same  circumstances,  and  that  case  was  dismissed.  About  three  weeks 
after  that  dismissal  by  the  Court  after  a  trial,  they  arrested  him  again,  twice  in  November. 
Both  cases  were  dismissed  by  the  Court  after  a  trial  in  January  of  1990  Then  6  months 
after  that  dismissal  they  arrested  him  again  in  July  of  1990  To  no  one's  surprise,  except 
perhaps  the  Troy  Police,  the  Court  dismissed  that  charge  as  well 

Did  pastor  Koletas  get  an  adequate  remedy  for  all  this  apparent  harassment?  He 
filed  a  lawsuit  against  the  officers  and  the  police  department  alleging  the  violation  of  his 
constitutional  rights  But  the  federal  judge  dismissed  his  lawsuit  on  the  grounds  that  the 
officers  were  entitled  to  be  protected  from  his  legal  claims  under  the  doctrine  of  "qualified 
immunity."  That  doctrine  protects  government  officials  from  liability  when  they  violate  the 
civil  rights  of  citizens,  if  they  can  show  that  the  nature  of  the  constitutional  rights  of  those 
citizens  were  not  "clearly  established"  at  the  time 

In  other  words,  the  more  confusing  the  religious  liberty  jurisprudence  of  the 
Supreme  Court  and  the  federal  courts  is,  the  more  available  the  "qualified  immunity" 
shield  will  be  to  reckless  government  officials  And  because  the  "qualified  immunity"  rule 
is  of  a  judicial  creation,  a  legislative  correction  of  this  is  of  doubtfijl  value  Just  how  far 
this  has  gone  can  be  seen  in  Baxter  v.  Vigo  County  School  Corporation,  26  F  3d  728  (7th 
Cir.  1994)  where  the  Court  of  Appeals  ruled  that  a  school  principal  should  be  shielded 
from  liability  because  the  right  of  students  to  wear  expressive  T-shirts  was  not  cleariy 
established. 
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But  finally,  giving  better  rights  to  religious  people  to  bring  bigger  and  better 
lawsuits  after  their  fundamental  rights  have  been  trampled  under  foot  is  not  the  real 
solution.  America  is  all  about  much  more  than  good  lawsuits.  One  of  the  judges  before 
whom  I  used  to  practice  was  fond  of  saying  that  "a  teal  solution  is  always  better  than  an 
excellent  lawsuit."  Amending  the  Constitution  to  clear  away  the  confusion  and  the 
misguided  theories  of  the  courts  about  the  interaction  between  religious  faith  and  society 
is  a  real  solution. 

And  that  is  so  because  the  Constitution  does  even  more  than  set  forth  grand  and 
noble  legal  principals  that  guide  judges,  lawyers  and  legal  scholars.  ll  does  that,  but  also 
something  else  It  is  the  ultimate  educational  blueprint  by  which  we  determine,  as  a 
people,  what  values  should  drive  the  engine  of  our  democracy.  For  the  last  48  years  the 
courts  have  chartered  a  course  that  implies  that  religious  faith,  somewhat  like 
pornography,  is  something  to  be  endured  when  necessary,  but  relegated  to  the  entirely 
piiyate  realm  when  ever  possible. 

The  founding  fathers  were  not  of  that  kind  of  mind.  They  considered  religious  faith 
a  moral  first  principal,  and  the  general  acknowledgement  of  a  Divine  Creator  and 
Sustainer  as  the  only  true  source  of  all  liberty,  and  the  greatest  promise  of  the  fijture 
success  of  the  American  experiment 

An  Amendment  that  restores  that  vision  can  only  help  to  guarantee  the  success  of 
their  experiment. 
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Mr.  Canady.  Thank  you,  Mr.  Parshall.  You  have  in  your  testi- 
mony spoke,  as  well  as  your  written  testimony,  outlined  some  cases 
which  I  think  highlight,  as  the  other  cases  we  have  heard  about 
today,  the  real  problems  that  are  taking  place  out  there  on  a  daily 
basis.  These  are  things  that  are  being  suffered  by  people  trying  to 
exercise  their  rights  in  America,  and  it  should  not  be.  We  appre- 
ciate your  bringing  these  particular  cases  to  our  attention  and  we 
will  look  forward  to  continuing  to  work  with  you  on  this  issue.  Mr. 
Goodlatte. 

Mr.  Goodlatte.  Thank  you,  Mr.  Chairman. 

I  also  appreciate  your  work  in  this  area.  I  wonder  if  you  have 
any  specific  thoughts  on  what  the  content  of  such  amendment 
might  be? 

Mr.  Parshall.  I  have  some  personal  opinions  and  I  am  not  going 
to  go  into  specific  language,  although  I  have  worked  on  a  commit- 
tee with  a  number  of  legal  scholars  and  constitutional  lawyers  and 
public  interest  groups  on  some  variations.  But  I  will  address  myself 
to  three  principles. 

I  think  a  constitutional  amendment  should,  must  and  hopefully 
will  address  three  primary  points: 

No.  1,  it  will  enforce,  protect  and  promote  the  free  exercise  of  re- 
ligious expression  when  it  is  a  private  citizen,  on  an  equal  basis 
with  nonreligious  speech.  And  we  have  heard  numerous  examples 
of  how  religions  speech  is  really  treated  as  a  second-class  citizen 
from  the  constitutional  standpoint.  So  the  protection  of  the  free  ex- 
pression of  religious  views  of  private  individuals.  No.  1. 

No.  2,  restoring  the  ability  of  our  elected  officials  to  give  general 
acknowledgment  to  the  religious  heritage  of  this  Nation  without 
fear  that  the  ACLU  will  sue  them  because  a  menorah  is  displayed, 
a  nativity  scene  is  displayed,  or  because  we  have  a  chaplain  bowing 
his  head  and  praying  in  Congress.  So  No.  2,  general  acknowledg- 
ment of  the  ability  of  elected  officials  to  recognize  that  we  are,  as 
William  O.  Douglas  on  the  Supreme  Court  used  to  say,  a  religious 
people.  Our  institutions  presuppose  a  divine  Creator. 

No.  3,  the  third  principle  I  believe  should  be  to  set  a  hedge  or 
a  wall  not  around  the  religious  beliefs  of  the  American  people,  but 
around  the  establishment  clause,  to  keep  the  Supreme  Court  from 
elasticizing  it,  bending  it  into  any  shape  that  they  desire  from  year 
to  year.  We  have  to  stop  the  ever-expansion  of  the  establishment 
clause  that  is  used  as  the  constant  bludgeon  on  the  free  exercise 
clause. 

Those  are  the  three  principles  I  personally  would  like  to  see. 

[Applause.] 

Mr.  Goodlatte.  Thank  you. 

Mr.  Canady.  Thank  you  again  for  taking  the  time  to  be  with  us 
today. 

Our  next  witness  is  Ray  Gingerich,  who  is  a  professor  of  Bible 
and  church  history  at  Eastern  Mennonite  College. 

STATEMENT  OF  RAY  GINGERICH,  PROFESSOR,  EASTERN 
MENNONITE  COLLEGE 

Mr.  Gingerich.  Chairman  Canady,  Congressman  Goodlatte,  and 
as  I  look  over  the  audience,  my  fellow  citizens,  neighbors,  and 
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friends  of  Harrisonburg,  thank  you  for  inviting  me  to  testify  here 
this  morning. 

I  was  asked  to  testify  to  this  body  as  a  representative  of  the 
Mennonite  Church  and  particularly  the  Mennonite  Church  as  rep- 
resented by  a  larger  inter-Mennonite  organization,  the  Mennonite 
Central  Committee.  But  as  with  most  other  religious  groups,  it  is 
not  easy  for  Mennonites  to  address  issues  of  controversy  with  one 
voice.  I  might  also  add,  for  those  of  you  that  are  not  oriented  in 
these  labels,  that  I  am  one  of  those  Anabaptists  later  named  Men- 
nonites, to  whom  Dow  Chamberlain  referred  to  earlier  today. 

What  I  have  done  is  to  try  to  shape  my  testimony  around  critical 
points  of  Mennonite  heritage  and  identity  that  are  held  in  common 
by  the  Mennonite  peoples.  The  heritage  of  the  Mennonites  that 
emerged  out  of  the  16th  century  Reformation  is  one  of  a  persecuted 
minority — tortured  on  the  rack,  drowned  in  the  rivers,  burned  at 
the  stake,  driven  out  of  the  land — oppression  legitimized  in  the 
name  of  God  and  the  Christian  church,  legalized  by  the  civilized 
states  of  Western  Europe.  Our  Mennonite  foreparents  came  to  this 
continent  for  land,  for  liberty,  and  for  space  to  practice  love  toward 
the  neighbor.  Mennonites  today  continue  to  be  one  of  the  many  re- 
ligious minorities  of  this  beloved  country,  the  United  States  of 
Ajtnerica.  It  is  perhaps,  therefore,  understandable,  that  Mennonites 
cannot  now  maintain  integrity  by  aligning  themselves  with  the  reli- 
gious position  of  those  controlling  the  legal  instnmients  of  the 
state,  when  the  design  of  the  majority  position  will  quite  clearly, 
in  my  opinion,  weaken  the  voice  of  the  minorities. 

First,  to  pass  an  amendment  would  lower  the  safeguards  of  reli- 
gion from  intrusion  by  the  state  and  would  allow  greater  freedom 
under  the  protective  umbrella  for  those  holding  to  the  majority  reli- 
gion. At  the  same  time  this  added  freedom  of  practice  of  religion 
in  public  schools  and  public  places,  would  de  facto  be  freedom  for 
the  majority  and  de  facto  denying  this  freedom  to  most  minority  re- 
ligious groups  not  in  power.  This,  as  seen  from  the  perspective  of 
the  Anabaptist  Mennonite  heritage,  is  not  a  move  toward  democ- 
racy but  would  be  a  move  toward  majority  rule  and  majority  reli- 
gion, not  a  nudge  toward  greater  freedom  and  a  deeper  national 
spirituality,  which  I  think  we  all  long  for,  but  a  shift  toward  the 
potential  for  religious  tyranny,  the  t3n'anny  of  the  majority. 

Second,  Mennonites  are  a  people  of  community,  a  people  who 
hold  their  daily  acts  and  lifestyle  to  be  expressions  cf  their  faith 
as  significant  as  their  words  and  creedal  statements.  We  hold  the 
home  and  the  church  to  be  the  institutions  of  primary  responsibil- 
ity to  inculcate  and  model  religious  values,  practices,  and  behavior; 
not  the  public  schools. 

Praying  is  a  symbolic  act  in  which  people  and  symbols  surround- 
ing us  in  prayer  are  as  important  as  the  words  of  the  prayer  itself. 
Mennonites  would  prefer  to  have  their  progeny  associate  the 
"Lord's  Prayer"  with  a  community  of  faith  gathered  before  the 
cross,  s3mibolizing  the  servanthood  of  Jesus  and  the  self-giving  love 
of  God.  To  associate  Christian  faith  with  the  Nation's  flag  in  a  pub- 
lic school  or  elsewhere,  as  the  proponents  of  the  proposed  religious 
equality  amendment  are  prone  to  do,  is  within  the  theological  tra- 
dition of  the  Mennonites — and  I  know  that  this  is  perhaps  difficult 
for  some  of  you  to  understand — seen  as  an  idolatrous  form  of  civil 
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religion.  Such  religion,  when  practiced  on  a  regular  basis  in  our 
public  schools,  inextricably  confuses  the  Christian  faith  with  Amer- 
ican nationalism,  particularly  so  in  the  developing  child's  psyche, 
and  even  in  that  of  the  practicing  adult. 

Third,  Mennonites  are  one  of  several  denominations  in  the  Unit- 
ed States  who  together  are  known  as  the  historic  peace  churches. 
We  claim  a  tradition  in  which  the  values  and  the  underlying  as- 
sumptions of  the  community  of  faith  are  distinct  from  those  of  the 
Nation-State,  and  at  times  even  in  opposition.  We  believe  that  in 
living  out  our  faith,  there  are  times  when  the  Christian  commit- 
ment to  a  nonviolent  Christ  conflicts  with  the  claims  of  sovereignty 
made  by  a  Nation-State  that  has  largely  rejected  the  path  of  non- 
violence. We  believe  that  violence  destroys  justice  and  perpetuates 
greater  violence. 

We  fear  that  our  beloved  Nation  is  rapidly  becoming  a  dem- 
onstration to  the  world  of  a  society  created  by  violence,  driven  by 
violence,  destroyed  by  violence — the  violence  not  simply  of  drugs 
and  sex,  but  also  the  violence  of  economic  greed  and  the  politics  of 
deceit  and  misinformation.  All  of  this  is  happening  while  main- 
stream religion  in  America — the  religion  of  those  groups  most  ar- 
dently lobbying  for  prayer  in  schools  and  for  placing  restrictions  on 
the  first  amendment — provides  no  critique  of  the  fundamental  mal- 
ady of  the  Nation — institutional,  religiously  sanctioned  violence. 

Under  these  circumstances,  we  cannot  and  dare  not  in  the  name 
of  God,  or  evangelical  faith  or  family  values,  or  a  renewing  of  na- 
tional spirituality,  pursue  the  goals  of  our  faith  by  sanctioning 
prayer  in  public  schools.  We  fear  lest  this  agenda  become  a  diver- 
sion from  the  deeper  problems  plaguing  our  Nation.  We  fear  lest 
this  agenda  become  yet  another  layer  of  religious  deception  sanc- 
tioning American  violence. 

Thank  you. 

[Applause.! 

[The  prepared  statement  of  Mr.  Gingerich  follows:] 
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Prepared  Statement  of  Ray  Gingerich,  Professor,  Eastern  Mennonite 

College 


I  have  beun  asked  to  testify  to  this  body  as  a  representative  of  the  Mennonite  Church 
(specifically  those  Mennonite  bodies  represented  by  the  Mennonite  Central  Committee).! 
But  as  with  most  other  religious  groups,  it  is  not  easy  for  Mennonites  to  address  issues  of 
controversy  with  one  voice.   I  have  therefore  attempted  to  shape  my  testimony  etround 
critical  points  of  Mennonite  heritage  and  identity  held  in  common  by  the  Mennonite  peoples. 

The  heritage  of  the  Mennonites  that  emerged  out  of  the  sixteenth-century 
Reformation  is  that  of  a  persecuted  minority  people — tortured  on  the     rack,  drowned  in  the 
rivers,  burned  at  the  stake,  driven  out  of  the  land — oppression  legitimized  in  the  name  of 
God  and  the  Christian  church,  legalized  by  the  civilized  states  of  Western  Europe.  Our 
Mennonite  foreparents  came  to  this  continent  for  land,  for  liberty,  and  for  space  to  practice 
love  toward  the  neighbor.  Mennonites  today  continue  to  be  one  of  the  many  religious 
minorities  of  this  beloved  country,  the  United  States  of  America.  It  is  therefore 
understandable  that  Mennonites  cannot  now  maintain  integrity  by  aligning  themselves  writh 
the  majority  religious  position  of  those  controlling  the  legal  instruments  of  the  state  when 
the  design  of  the  majority  position  will  quite  clearly  weaken  the  voice  of  the  minorities. 
Thus,  in  finding  ourselves  in  opposition  to  the  proposed  "ReUgious  EquaUty"  Constitutional 
Amendment,  we  defend  our  current  interests.  But  we  do  so  speaking  out  of  our  deep  social, 
political,  and  theological  roots. 

To  pass  an  amendment  would  lower  the  safeguards  of  religion  fi-om  intrusion  by  the 
state  and  would  allow  greater  freedom  (and  added  economic  support)  under  the  protective 
umbrella  of  the  state  for  those  holding  to  the  majority  religion.  This  added  fi-eedom  to 


1  The  current  statement  is  an  individual  member's  attempt  to  be  representative  of  the  Mennonite 
Church.  It  should  not  be  viewed  as  a  statement  by  the  church.  Mennonites  are  a  congregationally-oriented 
people-church.  Statements  of  belief  and  policy  must  not  merely  represent  a  broad  si>ectnim  of  the 
congregations,  but  must  be  officially  adopted  by  the  congregations'  delegates  before  they  should  be 
recognized  as  statements  by  the  Mennonite  Church. 
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practice  religion  in  public  schools  and  other  public  places — whether  on  a  national  or  local 
level — would  de  facto  be  freedom  for  the  majority  while  de  facto  denying  this  freedom  to 
most  minority  religious  groups  not  in  power.  This,  as  seen  from  the  perspective  of  the 
Mennonite  heritage,  is  not  a  move  toward  democracy  but  toward  majority  rule  and  majority 
religion,  not  a  nudge  toward  greater  freedom  and  a  deeper  national  spirituality  but  a  shift 
toward  the  potential  for  religious  tyranny. 

Secondly,  in  the  tradition  of  toleration  and  the  search  for  the  dignity  of  the  socially 
marginated,  we  wish  also  to  assist  in  the  protection  of  religious  freedom  for  other  minorities. 
Mennonites  are  a  people  of  the  Book  in  the  great  stream  of  the  Judeo-Christian  tradition 
whose  master  teaches  us  to  do  unto  others  as  we  would  have  them  do  to  us.  We  do  not  want 
other  minorities,  whatever  their  beliefs  and  religious  understandings  may  be,  to  be  subjected 
to  denunciations  of  their  religious  beliefs  in  public  schools  or  other  public  places  or  to  face 
prosel}ftizing  through  prayers  or  other  religious  activities  in  our  public  institutions.  Such 
activities  would  most  likely  be  sponsored  and  implemented  by  those  of  the  majority  religion 
operating  our  public  schools  and  by  government  officials.  But  once  the  current  constitutional 
protections  from  religion-by-the-state  would  be  removed,  public  schools  could  become 
targeted  arenas  for  small  but  zealous  politico-religious  groups  to  promulgate  ideas  and 
behavior  destructive  to  public  interest  and  order. 

Third,  Mennonites  are  a  people  of  community — a  people  who  hold  their  daily  acts  and 
lifestyle  to  be  expressions  of  their  faith  as  significant  as  their  words  and  the  creedal 
statements.  We  hold  the  home  and  church  to  be  the  institutions  of  primary  responsibility  to 
inculcate  and  model  religious  values,  practices  and  behavior,  not  the  public  schools. 

Praying  is  a  symbolic  act  in  which  the  people  and  the  symbols  surrounding  us  in 
prayer  are  as  important  as  the  words  of  the  prayer  itself   Mennonites  would  prefer  to  have 
their  progeny  associate  the  Lord's  Prayer  with  a  community  of  faith  gathered  before  the  cross 
sjTiibolizing  the  servanthood  of  Jesus  and  the  self-giving  love  of  God.  To  associate  the 
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Christian  faith  with  the  nation's  flag  in  a  public  school  (or  elsewhere) — as  the  proponents  of 
the  proposed  "Religious  Equality  Amendment"  are  prone  to  do — is,  within  the  theological 
tradition  of  the  Mennonites,  seen  as  an  idolatrous  form  of  civil  religion.  Such  reUgion,  when 
practiced  on  a  regular  basis  in  our  pubUc  schools,  inextricably  confuses  the  Christian  faith 
with  American  nationalism  in  the  developing  child's  psyche  (and  even  in  that  of  the 
practicing  adult). 

Fourth,  Mennonites  are  one  of  severed  denominations  in  the  United  States  who 
together  are  known  as  the  "historic  peace  churches."  We  claim  a  tradition  in  which  the 
values  and  the  underlying  assumptions  of  the  community  of  faith  are  distinct  from  those  of 
the  nation-state — at  times  even  in  opposition.  We  believe  that  in  "living  out"  our  faith  there 
are  times  when  the  Christian  commitment  to  a  nonviolent  Christ  conflicts  with  the  claims  of 
sovereignty  made  by  a  nation-state  that  has  largely  rejected  the  path  of  nonviolence.  We 
believe  that  violence  destroys  justice  and  perpetuates  greater  violence. 

We  fear  that  our  beloved  nation  is  rapidly  becoming  a  demonstration  to  the  world  of  a 
society  created  by  violence,  driven  by  violence.destroyed  by  violence — ^the  violence  of 
economic  greed,  the  politics  of  deceit  and  misinformation.  All  of  this  is  happening  while 
mainstream  religion  in  America^the  religion  of  those  groups  most  ardently  lobbying  for 
prayer  in  schools  and  for  placing  restrictions  on  the  First  Amendment — provides  no  critique 
of  the  fundamental  malady  of  the  nation — institutional,  religiously  sanctioned  violence. 

Under  these  circumstances,  we  cannot  and  dare  not  in  the  name  of  God,  or 
evangelical  faith,  or  "family  values,"  or  a  renewing  of  national  spirituality,  pursue  the  goals 
of  our  faith  by  sanctioning  prayer  in  public  schools  (or  in  other  ways  enabling  the  state  to 
become  more  involved  in  religion)  and  thus  allowing  this  to  become  yet  another  layer  of 
religious  deception  sanctioning  American  violence. 
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Mr.  Canady.  Thank  you,  Professor. 

I  think  I  just  have  one  brief  question.  You  refer  in  your  testi- 
mony to  the  fundamental  malady  of  the  Nation,  this  is  in  your  con- 
clusion, institutional,  religiously  sanctioned  violence.  I  am  curious 
about  exactly  what  you  mean  by  that.  I  would  be  interested  to  hear 
you  expound  on  that  a  little  bit. 

Mr.  GiNGERiCH.  In  the  Mennonite  tradition,  faith  cannot  be  sepa- 
rated from  action,  and  when  we  have  massive  injustices,  as  we  do 
in  the  United  States,  economic  injustices,  when  we  have  massive 
problems  with  our  criminal  system,  as  we  do  in  the  United  States, 
and  when  we  find  these  same  people  not  addressing  those  issues 
but  rather  resorting  to  a  kind  of  internal  religion,  then  we  fear  it 
is  an  escape. 

Mr.  Canady.  So  you  are  talking  about  economic  injustice  pri- 
marily? 

Mr.  GiNGERiCH.  And  criminal  injustice. 

Mr.  Canady.  I  do  not  have  any  additional  questions. 

Mr.  Goodlatte. 

Mr.  GiNGERiCH.  By  criminal  injustice,  maybe  I  should  just  say  a 
word.  A  couple  of  my  colleagues  have  calculated  that  if  Virginia 
continues  building  prisons  the  way  we  are  building  them  now, 
some  time  before  the  year  2061,  we  will  need  to  hire  Pennsylva- 
nians  to  run  our  prisons  and  by  the  year  2061,  we  will  all  be  there. 
I  simply  use  that  as  an  illustration  of  saying  that  the  system  that 
we  have  now,  one  of  the  systems  of  moral  corruption,  simply  is  not 
working,  and  it  is  a  massive  issue  that  needs  to  be  addressed.  But 
this  same  group  of  people  who  want  prayer  in  schools  are  the  peo- 
ple who  want  to  build  the  prisons. 

Mr.  Canady.  Let  me  say  I  think  you  are — in  a  way  that  charac- 
terization is  not  fair,  I  think  you  are  stereotyping  people. 

Mr.  GiNGERiCH.  Apologies  for  that,  that  is  a  general  statement. 

Mr.  Canady.  I  think  that  that  sort  of  stereotype  is  unfortunate. 
I  know  some  people  who  are  very  concerned  about  this  issue,  who 
are  very  concerned  about  the  situation  in  prisons,  people  that  are 
involved  in  prison  ministries  and  people  that  believe  that  our 
criminal  justice  policy  has  not  been  right.  Now  we  can  argue  about 
that,  that  is  not  why  we  are  here,  but  I  think  that  is  an  unfortu- 
nate stereotype. 

I  think  the  idea  that  there  is  just  some  kind  of  monolithic  group 
of  people  behind  this  amendment  is  an  unfortunate  one.  I  think 
you  would  find  there  to  be  quite  a  diversity  among  the  people  who 
are  concerned  about  religious  liberty  in  this  country  and  who  be- 
lieve that  the  existing  system  has  infringed  on  religious  liberty. 
And  to  some  extent  that  has  been  represented  among  our  witnesses 
today,  but  I  think  that  that  diversity  is  a  reality  that  we  should 
all  be  aware  of. 

And  finally,  let  me  say  I  have  asked  the  other  witnesses  this  and 
before  I  go  to  Mr.  Groodlatte,  do  you  think  that  there  are  any  prob- 
lems under  the  way  the  school  officials  are  interpreting  the  law  or 
the  way  other  public  officials  are  interpreting  the  law,  any  prob- 
lems that  you  see  where  people  are  not  being  allowed  to  express 
their  religion  as  they  should  be  under  the  first  amendment? 

Mr.  GiNGERiCH.  I  think  it  would  be  difficult  for  me  to  read  not 
only  the  larger  national  papers,  but  also  the  local  paper,  and  to 
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hear  the  testimony  that  we  have  had  today  and  to  answer  that 
problem  other  than  in  the  affirmative.  Certainly  there  are  prob- 
lems. 

My  position,  or  our  position,  would  be  that  these  problems  are 
not  solved  by  adding  more  laws,  these  problems  are  rather  matters 
of  interpretation  and  actually  rest  at  a  much  deeper  level.  And  one 
of  the  things  that  I  have  been  somewhat  amazed,  that  has  not  real- 
ly been  very  much  addressed  today,  is  the  pluralism  of  this  coun- 
try. There  is  a  pluralism  today  that  was  not  here  a  century  ago, 
and  so  that  is  an  issue  that  we  have  yet  to  come  to  terms  with. 
What  kind  of  social  fabric,  what  kind  of  spiritual  fabric,  does  it 
take  to  be  able  to  dialog  with  our  neighbors  of  a  very  different 
faith?  Certainly  that  is  not  going  to  happen  by  legislation;  we  will 
have  to  find  other  ways  of  getting  at  that. 

Mr.  Canady.  Thank  you.  Mr.  Goodlatte. 

Mr.  Gk)ODLATTE.  Professor  Gingerich,  I  have  to  take  exception 
with  that  last  statement,  that  there  is  pluralism  today  that  did  not 
exist  in  this  country  a  century  ago.  It  may  take  different  forms,  but 
I  think  it  fully  existed.  This  country  was  created  by  Puritans  and 
Pilgrims 

[Applause.] 

Mr.  Gingerich.  With  Moslems  and  Buddhists? 

Mr.  Goodlatte.  Well,  let  me  make  my  point  though.  I  said  it 
may  take  different  forms.  But  I  do  not  know — ^and  you  may  because 
you  are  a  professor  of  theology — but  I  do  not  know  the  differences 
between  separatists  and  Puritans,  but  they  obviously  were  very 
great  and  caused  very  great  concerns  that  caused  Roger  Williams 
to  flee  Massachusetts  and  go  to  Rhode  Island  and  estabUsh  a  sepa- 
rate colony.  We  also,  by  the  time  we  wrote  the  first  amendment  to 
the  Constitution,  had  long  since  estabhshed  the  first  Jewish  con- 
gregation in  Newport,  RI,  and  had  many  such  congregations  all 
across  this  country.  We  had  CathoUcs  settle  Maryland  and  Quakers 
settle  Pennsylvania  and  Moravians  settle  North  Carolina,  and 
Episcopalians  and  Baptists  settle  Virginia.  And  that  diversity  ex- 
isted throughout  and  has  had  tensions  throughout  that  existed 
then  just  like  now.  In  the  early  part  of  our  country  when  the  Mor- 
mon Church  was  established,  they  suffered  a  great  deal  of  violence. 
Today,  they  do  not.  And  I  would  suggest  that  that  is  because  of  the 
protections  that  are  afforded  by  our  first  amendment,  not  because 
of  the  interpretations  of  that  amendment  denying  free  expression 
that  have  come  down  from  our  courts. 

[Applause.] 

Mr.  GrOODLATTE.  But  something  else  you  said  concerns  me  as 
well.  You  referred  to  the  majority  rehgion  in  America,  and  I  want 
to  turn  your  own  words  on  you  and  point  out  that  we  have  2,000 
different  religions  in  this  country  and  I  do  not  know  of  anyone  that 
is  the  majority  religion  at  this  point.  Do  you  want  to  define  what 
that  is? 

Mr.  Gingerich.  The  majority  religion? 

Mr.  Goodlatte.  Yes. 

Mr.  Gingerich.  Ask  the  pollsters,  they  will  help  you. 

Mr.  Goodlatte.  I  do  not  think  they  will  because  I  do  not  know 
that — I  think  perhaps  the  largest  denomination  is  the  Catholic 
Church,  if  you  took  numbers  in  this  country,  but  they  are  by  no 
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means  nowhere  near  a  majority.  In  the  Congress,  there  certainly 
is  no  denomination  that  has  anj^where  near  a  majority  representa- 
tion. 

Mr.  GiNGERiCH.  You  run  for  reelection,  you  know  who  they  are. 
[Laughter.] 

Mr.  GOODLATTE.  Well,  I  would  suggest  to  you  that  no  one  of  them 
would  be  capable  of  seeing  to  my  reelection  and  I  represent  all  of 
them. 

[Applause.] 

Mr.  GooDLATTE.  Including  all  of  the  Mennonites  and  their  very 
great  diversity  of  point  of  view,  which  I  appreciate  your  having  ac- 
knowledged, some  agree  with  your  point  of  view  and  some  do  not. 
And  again,  we  are  here  to  try  to  promote  that  freedom  and  that 
diversity,  not  to  have  government  suppress  it.  So  I  agree  with  you 
on  that  underl5dng  point,  we  simply  disagree  on  the  method. 

Mr.  GiNGERiCH.  And  I  think  we  would  disagree  perhaps  that 
those  whom  I  represent  have  greater  fear  of  the  tyranny  of  the  ma- 
jority than  certain  other  groups. 

Mr.  GoODLATTE.  My  religion  is  a  much  smaller  minority  than 
yours  is  and  to  me,  I  do  not  know  what  that  majority  is.  If  you 
would  define  that,  we  certainly  want  to  take  that  into  account  as 
we  address  this. 

[Applause.] 

Mr.  GiNGERiCH.  The  current  most  powerful  religious  movement 
is  the  Evangelical  right.  I  do  not  think  that  is  a  subjective  state- 
ment; I  think  that  is  a  statement  that  can  be  backed  up  by  a  lot 
of  pollsters. 

Mr.  GooDLATTE.  I  am  sorry,  I  missed  that,  what  was  the  major- 
ity? 

Mr.  Canady.  Evangelical  right. 

Mr.  GooDLATTE.  Oh.  Well,  again,  I  do  not  think  that  that 

Mr.  GiNGERiCH.  That  is  meant  as  a  response  to  your  question. 

Mr.  GOODLATTE.  I  understand  and  I  respect  that  point  of  view. 
I  would  suggest  to  you  that  others  than  those  that  you  might  have 
in  mind  have  attempted  to  define  what  that  is  and  that  that  is  a 
wide  diversity  of  points  of  view  and  not  any  monolith  that  is 

[Applause.] 

Mr.  Canady.  If  I  could  join  in,  I  do  not  know  of  any  one — any 
pollster  you  referred  to,  which  has  shown  that  the  Evangelical 
right  constitutes  a  majority  of  the  population.  It  may  be  a  signifi- 
cant portion  of  the  population  and  there  is  diversity  within  that 
group.  But  we  appreciate  your  being  here  today  and  your  perspec- 
tive on  these  issues  will  be  helpful  to  us. 

Thank  you  very  much,  professor. 

[Applause.] 

Mr.  Canady.  Our  next  and  final  witness  is  Kelly  Shackelford 
who  is  adjunct  professor  at  the  University  of  Texas  School  of  Law. 
Mr.  Shackelford  also  handles  religious  liberty  cases  for  the  Ruther- 
ford Institute,  a  public  interest  law  firm.  Thank  you  for  being  here 
today,  Mr.  Shackelford. 
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STATEMENT  OF  KELLY  SHACKELFORD,  ADJUNCT  PROFESSOR, 
UNIVERSITY  OF  TEXAS  SCHOOL  OF  LAW 

Mr.  Shackelford.  Thank  you  for  inviting  me  to  be  here  today. 
I  think  I  offer  a  unique  perspective  in  that  I  both  have,  as  has  just 
been  mentioned,  the  background  as  an  academician,  someone  who 
teaches,  and  I  teach  solely  the  subject  of  religious  liberty  in  law 
school.  And  then  outside  of  that  when  I  am  not  teaching,  all  I  do 
is  religious  liberty  cases.  So  I  have  both  the  practical  experience  of 
what  is  going  on  as  well  as  the  academician  background.  And  I  can 
tell  you  as  someone  who  teaches,  that  most  people  recognize  no 
matter  what  side  of  the  spectrum  they  are  on,  that  religious  liberty 
is  really  the  core  principle  of  freedom  for  our  country,  that  that  is 
the  first  freedom  to  fall,  if  you  are  going  to  have  true  freedom  in 
the  country.  So  I  think  this  issue  is  very  crucial  to  our  country. 
And  second,  as  somebody  dealing  in  the  field,  I  can  tell  you  exactly 
what  is  going  on  because  this  is  what  I  do  every  day. 

The  Rutherford  Institute,  which  you  mentioned,  is  not  affiliated 
with  any  church  or  any  religious  organization,  but  it  is  simply  a 
group  of  attorneys  across  this  country  that  give  their  time  for  free 
to  defend  people  of  all  faiths.  And  we  have  handled  the  vast  major- 
ity of  cases  in  the  country  in  the  area  of  religious  liberties  for  the 
past  number  of  years. 

From  that  perspective  and  seeing  that  broader  perspective  of  the 
entire  country,  I  can  tell  you  that  there  is  a  very  serious  problem 
in  this  country.  Let  us  take,  for  instance,  at  the  Rutherford  Insti- 
tute alone,  each  month  we  get  up  to  4,000  calls,  letters  and  re- 
quests for  assistance  for  religious  liberties  violations  each  month — 
4,000.  We  currently  have  at  any  one  time,  right  now  we  have  400 
to  500  cases  in  litigation  on  religious  liberties  violations.  So  as  you 
can  see,  there  is  a  problem. 

Some  people  say  there  is  not  a  problem.  I  think  these  people 
have  their  head  in  the  sand.  And  then  again,  some  people,  whether 
it  is  the  ACLU  or  other  oppressors,  rarely  see  themselves  as  part 
of  an  oppression.  And  others  say  that  this  subcommittee  is  wanting 
to  come  up  with  some  sort  of  government  run  or  government  co- 
erced religion  over  the  children.  And  of  course,  I  do  not  know  any- 
body in  this  entire  field  who  advocates  such  a  position.  It  is  just 
a  straw  man  argument,  convenient  for  those  who  either  are  fearful 
for  some  reason  they  might  be  fearful,  unjustifiably  I  think  or 
maybe  in  their  minds  justifiably,  or  for  those  who  for  whatever  rea- 
son do  not  seem  to  have  the  concern  for  what  is  happening,  mainly 
to  children  through  Government  agencies  and  Government  officials 
oppressing  them  because  of  their  religious  beliefs  or  religious  ex- 
pressions. 

What  I  want  to  do  is  just  sort  of  go  through,  in  the  time  we  have 
allotted,  as  many  of  these  as  I  can.  There  are  hundreds  and  hun- 
dreds of  these  and  one  of  the  earlier  speakers  mentioned  something 
I  think  is  important.  One  of  the  common  responses  from  groups 
who  do  not  like  what  is  going  on  and  would  rather  other  people  not 
know  about  it  is  these  are  isolated  incidents.  And  I  assure  you 
these  are  in  the  thousands  on  a  yearly  basis,  and  these  are  not  iso- 
lated. But  I  will  zip  through  as  many  of  these  as  I  can. 

You  have  already  seen  Audrey  Pearson,  a  young  lady  having  her 
Bible  taken  away.  We  have  numbers  of  those  across  the  country 
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where  students  have  had  their  Bibles  taken  away  from  them  in 
schools.  Raymond  Raines,  about  the  same  age  as  Audrey,  let  me 
tell  you  what  happened  to  him.  A  10-year-old  boy  in  elementary 
school,  when  he  was  bowing  his  head  silently  over  his  meal  in  the 
lunch  cafeteria.  Raymond  was  caught  by  the  school  official,  was 
physically  lifted  out  of  his  cafeteria  seat  and  then  placed  in  the  cor- 
ner where  he  was  chastised  in  front  of  the  other  students.  He  was 
then  taken  to  the  principal's  office — and  you  would  think  well 
thank  goodness,  I  am  sure  the  principal  was  an  educated  man  and 
he  corrected  this — the  principal  put  him  in  detention  and  in- 
structed his  mother  that  it  was  his  job  to  stop  prayer  in  school.  One 
of  the  worst  things  about  this  case  is — this  has  been  going  on  for 
years  now — is  that  because  the  school  has  taken  a  defensive  pos- 
ture in  the  lawsuit  of  denial,  these  kids,  all  these  kids  who  saw 
this  happen  to  Raymond  Raines,  have  never  been  told  that  any- 
thing was  done  wrong  in  their  presence  in  the  school.  And  this  defi- 
nitely affects  these  kids. 

In  the  past  2  weeks  alone,  valedictorians  all  over  the  country 
have  been  censored  from  giving  the  address  they  earned  the  right 
to  give,  solely  because  part  of  their  remarks  were  going  to  include 
a  religious  viewpoint  or  in  one  case  we  just  got,  a  religious  poem, 
as  part  of  her  address  as  valedictorian. 

In  the  past  few  weeks,  I  have  gotten  calls  all  over  the  country 
from  children  who  are  being  told  they  can  pray  but  they  cannot 
pray  in  Jesus'  name  or  mention  any  specific  deity.  Specifically,  and 
while  this  is  hard  to  believe,  I  have  a  copy  of  it  here,  a  transcript 
of  what  the  Judge  said,  just  a  few  weeks  ago,  one  Federal  judge 
stated  that  Federal  marshals  would  be  dispatched  to  the  gradua- 
tion ceremony  and  any  child  mentioning  Jesus,  Mohammed,  or  any 
other  specific  deity,  would  be  arrested  and  taken  to  jail  for  6 
months.  The  judge  then  followed  it  by  saying,  "Anybody  who  vio- 
lates these  orders,  no  kidding,  is  going  to  wish  that  he  or  she  had 
died  as  a  child  when  this  Court  gets  through  with  it."  This  is  the 
type  of  thing — additionally,  this  same  judge  told  the  school  officials 
that  they  could  not  attend  the  private  baccalaureate  service  held 
by  the  students  on  a  Sunday,  that  if  they  were  recognized  or  hon- 
ored in  any  way  or  going  to  even  sit  together,  that  they  would  be 
in  violation  of  the  injunction  and  they  would  be  taken  to  jail.  Need- 
less to  say,  we  got  involved  in  this  lawsuit  and  this  judge  has 
somewhat  changed  his  opinion  when  he  was  enjoined  by  the  fifth 
circuit. 

But  this  is  the  type  of  thing  that  children,  that  families,  that 
ministers,  that  people  are  undergoing.  We  have  numerous  "show 
and  tell"  cases  in  the  schools — and  these  are  some  of  the  worst  be- 
cause they  are  small  children.  What  happens  is  the  kids  are  told 
share  something  about  yourself,  something  that  is  meaningful  to 
you.  As  soon  as  a  religious  comment  comes  out,  the  teacher  stops 
them  and  the  discussion  is  shut  down  and  they  are  told  they  can- 
not do  that  in  school.  For  example,  Kelly  Denooyer,  a  second  grad- 
er, was  asked  to  share  in  class,  it  was  her  turn,  "what  was  special 
to  her."  She  decided  to  bring  a  2-minute  video  of  her  singing — as 
a  second  grader,  a  pretty  big  deal — in  her  church,  a  solo,  a  2- 
minute  video.  While  videotapes  of  vacations  were  allowed,  stuffed 
animals  were  allowed,  her  video  was  not.  In  fact,  it  was  abruptly 
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stopped  in  the  middle  of  class  and  she  was  banned  from  giving  her 
presentation  because  hers  included  the  "J"  word  and  other  such 
words  in  her  video,  in  which  she  was  singing.  What  do  we  tell  this 
crying  8-year-old  girl?  The  school  official,  the  teacher,  told  her  that 
her  rights  under  the  first  amendment  were  waived  and  dropped  as 
soon  as  she  entered  the  schoolhouse  gate.  The  Court  said  that  she 
had  no  rights  to  free  speech,  and  this  was  the  ruling  of  the  Court, 
because  this  was  during  a  time  of  curriculum.  This  is  one  of  the 
serious  problems  when  we  asked  earlier  what  about  the  court 
cases,  do  we  need  to  change  any  court  cases.  There  is  a  serious 
problem  around  the  country  with  courts  sajdng  that  any  time  when 
it  is  considered  "curriculum,"  students  do  not  have  rights  to  free 
speech.  That  is  the  ruling  by  a  number  of  courts  across  the  country, 
starting  with  the  Supreme  Court  in  a  case  called  Hazelwood.  The 
Supreme  Court  ended  up  den3dng  to  hear  this  case,  so  it  stood, 
what  they  did  to  this  young  lady. 

Students  in  numerous  talent  shows  across  the  country  are  hav- 
ing microphones  yanked  out  of  their  hands  when  they  begin  to  sing 
a  religious  song.  One  child  in  San  Bernardino,  one  of  our  cases,  a 
young  boy  who  is  a  handicapped  10-year-old  boy,  cannot  play  an  in- 
strument and  therefore  one  thing  he  can  do  and  is  skilled  at  is 
memorizing  and  reciting.  And  that  is  what  he  decided  to  do.  How- 
ever, he  was  banned  and  not  allowed  to  participate  in  the  talent 
show  when  the  school  found  out  that  he  wanted  to  recite  the  23d 
Psalm. 

Other  students  across  the  country  are  being  told — and  we  have 
seen  a  number  of  different  fact  scenarios  for  this — they  are  given 
zeroes  when  they  pick  as  their  assignment  on  an  essay  or  a  subject, 
they  include  a  religious  viewpoint  or  pick  a  religious  subject.  For 
instance,  write  on  the  most  historical  figure  you  think  to  ever  live. 
A  couple  of  kids  picked  Jesus  Christ.  They  were  given  a  zero  and 
told  they  had  to  redo  their  paper.  This  is  common,  over  and  over 
again  around  the  country. 

A  brother  and  sister  in  Illinois  were  told  that  they  could  not  pass 
out  valentines  because  they  had  a  religious  message  in  them.  You 
heard  another  earlier  from  Craig  Parshall  with  the  same  type 
thing. 

An  8-year-old  elementary  school  girl  won  the  right  through  her 
PE  program  to  put  up  a  tracing  of  her  shoe,  because  she  had  ac- 
complished the  goals.  They  were  allowed  to  put  personal  remarks, 
as  all  the  kids  had  done.  However,  hers  was  ripped  off  the  wall  im- 
mediately when  the  school  realized  she  had  put  "Jesus  loves  me" 
on  hers.  She  went  home  in  tears  to  her  father  asking  what  she  had 
done.  And  I  think  this  is  a  very  good  picture,  because  before  her 
father  could  get  to  the  school,  which  he  was  very  angry,  the  school 
realized  they  might  want  to  change  their  actions  and  they  told  the 
girl  she  could  put  up  another  shoe.  She  did  put  up  another  shoe 
just  like  the  old  one,  except  instead  of  "Jesus  loves  me"  where  ev- 
erybody could  see  it,  there  was  a  little  cross  up  in  the  top  left-hand 
corner  that  you  could  almost  see  if  you  had  a  microscope.  This  little 
child  had  learned  the  lesson,  do  not  express  your  religious  views 
in  public.  The  school  had  taught  her  that,  these  are  her  authorities. 
And  this  is  what  happens  to  the  kids  when  they  undergo  these  cir- 
cumstances. 
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A  5-year-old  recently  asked  her  father  whether  Grod  existed. 
Why?  Because  at  school  when  it  was  her  time  to  show  and  tell,  she 
was  sharing  a  book  that  she  had  made  and  then  the  teacher  real- 
ized it  had  the  word  "God"  in  it. 

During  Christmas,  some  schools,  including  one  Virginia  elemen- 
tary school,  have  told  kids  that  they  cannot  even  say  "Merry 
Christmas"  to  one  another.  Most  schools  in  this  country  currently 
do  not  call  Christmas  holidays  Christmas  holidays  or  Hanukkah, 
they  refer  to  them  as  winter  holidays. 

Students  meeting  before  the  flagpole  to  pray  for  their  school  and 
their  country  were  recently  run  off  the  property  by  Government  of- 
ficials and  told  their  names  were  being  written  down  for  discipli- 
nary action.  We  are  currently  litigating  that  case  in  Federal  court 
where  the  school  insists  they  have  a  right  to  tell  children  they  can- 
not meet  together  in  their  free  time  even  before  school  and  pray  for 
their  country  and  for  the  very  teachers  who  ran  them  off  the  prop- 
erty. 

The  cases  can  go  on  and  on.  As  I  said,  we  can  go  through  lots 
of  these  types  of  cases.  But  I  think  the  point  is  that  the  problem 
is  very  real  and  it  is  systemic.  Whether  it  is  actually  happening  or 
simply  through  intimidation,  the  school  is  no  friendly  place  for  a 
child  who  wants  to  express  their  religious  views.  I  have  a  little  boy 
who  is  not  school  age  yet.  And  I  have  got  pictures  in  here  in  case 
anybody  wants  to  see  him. 

[Laughter.] 

Mr.  Shackelford.  And  when  he  becomes  school  age,  I  am  not 
going  to  put  him  in  a  public  school  unless  something  changes,  be- 
cause I  cannot  in  good  conscience  put  him  through  what  he  will 
have  to  go  through  as  a  child  of  a  religious  family,  of  the  Govern- 
ment oppression  and  intimidation  that  I  see  every  day  in  case  after 
case. 

And  if  Congress  does  not  act,  we  will  simply  move  further  and 
further  into  a  system  of  religious  apartheid  where  religious  stu- 
dents ride  the  back  of  the  bus  and  where  all  of  us,  no  matter  what 
your  persuasion  is,  lose  and  suffer  from  the  loss  of  our  freedom. 
There  is  a  phrase  that  many  of  us  are  aware  of,  it  is  that  eternal 
vigilance  is  the  price  of  our  freedom.  And  I  think  this  is  one  exam- 
ple, and  the  time  for  action  is  now. 

[Applause.] 

[The  prepared  statement  of  Mr.  Shackelford  follows:] 
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Prepared  Statement  of  Kelly  Shackelford,  Adjunct  Professor,  University 
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Honorable  Subcommittee; 

My  name  is  Kelly  Shackelford  and  I  think  I  offer  a  unique  perspective  as 
both  ajn  academician  and  practitioner  who  has  committed  my  career  to  the.  area  of 
religious  liberty.   As  an  academician,  I  can  tell  you  of  the  crucial  importance  of 
religious  liberty  to  the  totality  of  e  nation's  freedom.   As  a  practitioner,  handling 
religious  Liberty  cases  across  the  country  for  The  Rutherford  Institute,  I  can  tell 
you  what  is  really  happftning. 

The  Rutherford  Institute  is  not  affiliated  with  any  church  or  religious 
organization,  but  is  the  group  of  attorneys  which  handles  the  majority  of  religious 
liberty  cases  across  the  nation,  defending  all  faiths. 

And  let  me  tell  you— there  is  a  serious  problem.   For  instance,  The 
Rutherford  Institute  alone  averages  up  to  4,000  calls,  letters,  and  requests  for  help 
each  month  for  religious  liberties  violations.  Right  now,  and  at  any  one  time,  The 
Institute  has  400  to  500  cases  ongoing  of  serious  reUgious  liberty  violations  by 
government  officials. 

Some  say,  1  think  with  their  head  in  the  sand,  there  is  no  problem.  TTien 
again,  oppressors  rarely  see  themselves  as  part  of  the  oppression.   Others  say  this 
Subcommittee  is  trying  to  support  government  coerced  religion.  I  know  of  no  one 
in  this  field  advocating  such  a  position.  That  is  a  straw  man  argument.   This  is 
about  freeing  students  and  others  fi-om  the  shackles  of  government  religious 
discrimination,   We  are  moving  quicklj'  toward  a  naked  public  square  with  religion 


267 


beinfi  treated  as  pornography  when  expressed  in  public. 

While  1  have  hundreds,  let  me  give  as  many  real  examples  of  our  cases  as  I 
can  in  the  time  allotted; 

Like  one  of  our  clients,  Audrey  Pearson  testifying  today  was,  Raymond 
R-ainea  was  a  young  ten-year  old  boy  in  elementary  school  silently  howing  his  head 
over  his  meal  when  he  was  "caught"  by  a  school  official,  physically  lifted  fi'Om  his 
cafeteria  seat  and  severely  chastised  in  front  of  the  other  children.   He  was  next 
taken  to  the  principal's  office  and  then  put  in  detention.  Becaxise  tlie  school  is  in 
court  taking  a  poaition  of  denial,  no  child  has  ever  been  told  that  what  the  school 
officials  did  in  front  of  their  eyes  was  wrong. 

In  the  past  two  weeks  alone,  valedictorians  all  over  the  country  have  been 
censored  from  giving  the  address  they  earned  the  right  to  give  because  they 
intended  to  include  a  rehgious  viewpoint,  or  in  one  of  the  cases,  simply  a  religious 
poem. 

Students  all  over  the  country  have  also  been  ordered  that  they  may  not 
pray  "In  Jesus  Name"  or  mention  another  specific  deity.   Numero\is  parents  of 
such  kids  have  called  me  asking  what  can  they  do.   One  Federal  judge  just  a  few 
wcoksi  ago  (and  1  have  a  copy  of  the  transcript)  ordered  that  Federal  MarshaU-i 
would  be  dispatched  to  the  graduation  and  any  child  mentioning  Jesus  or  any 
other  deitj-  would  be  arrested  and  placed  in  jail  for  six  months.   He  then  stated, 
and  I  quote,  "Anybody  who  violates  these  orders,  no  kidding,  is  going  to  wish  that 
lie  or  she  had  died  as  a  child  when  this  Court  gets  through  with  it." 
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We  have  numerous  show-and-tell  cases  where  children  axe  asked  to  share 
something  about  themselves  but  are  censored  when  anything  religious  13 
mentioned.    For  (example,  Kelly  Denooyer,  a  second  gTfider,  was  asked  to  share 
"what  13  special  to  her"  and  brought  in  a  two-minute  video  of  her  singing  in  her 
church.   While  video  tapes  of  vacations,  stuffed  animals,  and  others  were  OK, 
Kelly's  was  abruptly  stopped  and  banned  because  of  the  "J"  word  and  othens. 
WTiat  do  we  tell  this  crying  8-year  old  girl?  The  teacher  stated  that  students'  First 
Amendment  rights  end  at  the  schoolhouse  gate.  The  Court  ruled  she  had  nu 
rights  to  free  speech  since  it  happened  during  curriculum.   The  Siipromc  Court 
denied  certiori. 

Students  in  numerous  talent  shows  are  having  microphones  yanked  from 
their  hands  when  they  begin  to  sing  a  religious  song,   Their  assigrunont^  are  often 
scored  "0"  when  they  choose  a  reUgious  subject  or  express  a  religious  viewpoint  as 
part  of  their  essay  or  paper. 

A  brother  and  sister  in  Illinois  were  censored  from  handing  out  valentines 
because  they  included  a  religious  message.  This  ia  now  in  Federal  District  Court. 
A  handicapped  young  boy  who  cannot  play  an  instrument  but  was  skilled  at 
memorization  wanted  to  recite  the  23rd  Psahn  in  his  school  talent  show,   Tlir. 
school  prohibited  his  recital  because  the  passage  was  religious. 

An  8-year  old  elementary  school  girl,  accomplishing  her  P.E.  cla.ss  Boala, 
was  told  she  could  put  up  an  impression  of  her  shoe  on  the  wall  with  the  others. 
She,  like  the  others,  was  allowed  to  write  something  personal  on  her  shoe.    Her 
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shoe  was,  howevGr,  ripped  off  the  wall  when  government  ofBciaJs  realised  who  had 
written  "Jesus  loves  me."   Weeping,  she  ran  home  to  her  father  asking  what  she 
had  done  wrong. 

A  S-year  old  asked  her  father  whether  Gk)d  exists.    The  reason:   Slie  was 
abruptly  stopped  by  the  achool  from  presenting  the  book  she  made  bacause  It  had 
thti  word  "Crod"  in  it. 

During  Christmas  some  schools,  including  a  Virginia  elementarj',  have  evc-u 
told  the  children  they  were  not  allowed  to  Bay  "Merry  Christmas"  to  one  another. 
Most  schools  no  longer  refer  to  the  holiday  as  Christmas  but  call  it  the  Winter 
Holidays. 

Students  meeting  before  school  at  the  flagpole  to  pray  for  their  ycnool  and 
conntry  were  run  off  school  grounds  by  angry  school  ofiBcialfi  and  names  were 
written  down  for  disciplinarj'  action.   W©  are  representing  these  studenLs  iind 
their  families  in  Federal  Court.   At  one  school  students  were  arrested  far  prayiiig 
at  Lhejr  flagpole. 

The  cases  go  on  and  on.    The  problem  is  veiy  real. 

\ 
The  problem  i^  systemic.    If  Congress  does  not  act,  we  *vill  simply  move 

fiu-ther  into  a  system  of  religious  apartheid;  and  we  will  all  be  impacted  by  tldi; 

lo.'i.s  of  freedom.    Eternal  vigilance  is  the  price  of  our  freedom.   The  tim«  to  act  is 

now 

Juno  10,  1995 


270 

Mr.  Canady.  Thank  you,  Mr.  Shackelford,  we  appreciate  your 
testimony. 

I  am  particularly  interested  in  the  case  that  you  spoke  of  where 
the  Federal  judge  made  those  outrageous  comments  that  you 
quoted.  I  would  very  much  like  to  see 

Mr.  Shackelford.  Sure.  I  have  a  copy  of  the  court  transcript 
that  I  will  be  glad  to  leave  with  the  chairman. 

Mr.  Canady.  I  appreciate  that  very  much.  I  think  that  shows 
how  badly  things  have  gone  awry  in  this  area  of  the  law  and  I 
thank  you  for  bringing  that  to  our  attention. 

Mr.  Goodlatte. 

Mr.  GrOODLATTE.  I  do  not  have  any  questions,  Mr.  Chairman.  I 
do  very  much  appreciate  your  sharing  that  with  us,  that  perhaps 
is  the  worst  example  that  I  have  seen  of  the  graduation  ceremony 
t3T)e  situation,  and  I  hope  it  does  not  bode  poorly  for  me  in  my  re- 
marks, but  I  think  everybody  should  be  able  to  freely  express  their 
beliefs  at  high  school  graduation,  and  I  think  that  helps  to  promote 
the  kind  of  tolerance  that  we  need  to  have  in  this  country,  and 
greater  understanding,  and  that  was  my  experience  in  elementary 
school  before  the  decision  of  the  courts,  that  tolerance  is  promoted 
when  the  State  does  not  establish  religion,  but  facilitates  the  abil- 
ity of  people  to  be  able  to  learn  about  other  people  and  yes,  we  do 
have  the  right  to  have  comparative  studies  and  so  on,  but  to  me, 
that  is  very  different  from  the  learning  experience  of  actually  hear- 
ing what  somebody  else's  beliefs  are  as  they  express  them,  and  I 
think  that  is  what  the  first  amendment  is  all  about.  And  I  wonder 
if  you  have  any  thoughts  along  that  line,  because  we  do  want  to 
promote  tolerance.  I  am  very  concerned  about  what  Professor 
Gingerich  says  about  the  lack  of  tolerance.  My  point  of  view  and 
his  is  obviously  different,  but  I  want  to  recognize  that  diversity  and 
I  think  that  the  free  expression  promotes  it  rather  than  harms  it. 

Mr.  Shackelford.  Yes,  I  certainly  agree.  My  comment  with  that 
would  be  I  think  it  is  a  policy  question.  We  have  got  this  problem, 
we  have  all  this  diversity,  and  what  is  going  to  promote  more  toler- 
ance, more  harmony.  And  our  choices  are  do  we  encourage  children 
or  people  in  certain  groups  to  immediately  run  to  the  quickest  gov- 
ernment official  to  ask  that  the  other  groups  be  censored  or  do  we 
encourage  and  try  to  teach  kids  to  appreciate  other  people's  expres- 
sion, other  people's  ability  to  express  their  particular  beliefs  and  to 
learn  from  one  another  and  to  learn  what  one  another  believes  and 
show  mutual  respect.  And  I  think  to  simply  put  people  in  groups 
and  to  say  run  to  your  nearest  official  if  you  are  offended  is  cer- 
tainly not  a  way  to  increase  harmony  in  the  public  schools.  And  I 
think  that  is  what  has  been  happening  all  over  the  country. 

Mr.  Canady.  Thank  you  very  much. 

[Applause.] 

Mr.  Canady.  Earlier  I  had  announced  that  Mr.  Shackelford 
would  be  our  last  witness.  We  are  however  going  to  extend  the 
hearing  beyond  our  originally  scheduled  conclusion  time  of  2  to 
hear  from  a  few  additional  witnesses  at  the  open  mic,  people  who 
have  signed  up.  I  wish  that  we  could  accommodate  everyone  who 
signed  up,  but  my  own  schedule  simply  does  not  permit  that.  I 
have  to  get  back  to  Washington  this  afternoon. 
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So  if  I  could  now  ask  that  Bill  Wright,  Keith  Jones,  Rod  Blustein, 
Dr.  Rufus  Gardner,  and  Wanda  Wise,  to  come  forward.  You  will 
have  an  opportunity  to  speak  for  2  minutes,  and  then  I  will  give 
a  little  warning  with  a  gentle  tapping.  Please  try  to  confine  your 
remarks  to  2  minutes. 

STATEMENT  OF  BILL  WRIGHT 

Mr.  Wright.  I  was  the  first  person  to  call  your  office  and  ask  to 
speak  here  at  this  meeting. 

Mr.  Canady.  Now,  you  have  got  it. 

Mr.  Wright.  Most  people  have  left.  My  name  is  Bill  Wright,  I 
live  at  Wear^s  Cave. 

If  what  I  was  taught  when  I  went  to  high  school  was  correct, 
about  the  Constitution — because  in  those  days  we  did  not  fill  up 
our  time  with  sex  and  sociaUsm  in  school,  we  were  educated,  we 
learned  to  read  and  to  write  and  to  spell  and  we  learned  science 
and  we  learned  history  and  geography  in  those  days,  and  we  also 
learned  about  the  Constitution  of  the  United  States,  the  Declara- 
tion of  Independence,  the  Monroe  Doctrine  and  all  the  other  docu- 
ments that  were  of  importance  to  us. 

Now  the  Constitution,  if  you  have  ever  read  it,  clearly  states  that 
nobody  inside  that  beltway  has  any  business  interfering  in  the  reli- 
gious activities  of  any  citizen  of  the  United  States.  Now  the  biggest 
problem,  as  we  were  taught  when  I  went  to  school,  was  article  VI, 
second  paragraph  of  the  Constitution,  which  says: 

This  Constitution  and  the  laws  of  the  United  States,  which  shall  be  made  in  pur- 
suance thereof,  and  all  treaties  made  or  shall  be  made  under  the  authority  of  the 
United  States  shall  be  the  supreme  law  of  the  land  and  judges  in  every  State  shall 
be  bound  thereby  and  anything  in  the  Constitution  or  laws  of  any  State  to  the  con- 
trary notwithstanding. 

As  I  understand  it,  George  Washington  told  us  in  his  final  ad- 
dress to  stay  away  from  party  politics  and  foreign  treaties.  All  you 
have  got  to  do  is  put  on  that  Constitution  what  was  written  in  the 
liberty  amendment,  which  was  not  passed  because  of  a  blackout  by 
the  news  media  on  any  publication  of  it,  "the  Constitution  or  laws 
of  the  United  States  or  of  any  State  shall  not  be  subject  to  terms 
of  any  foreign  or  domestic  agreement."  At  the  present  time,  we  are 
being  ruled  by  the  U.N.  Charter  instead  of  the  Constitution.  So  we 
have  got  to  overrule  that  and  if  you  do  anything  else  with  it,  you 
are  only  playing  politics  that  have  no  regard  for  the  Constitution 
of  the  United  States. 

I  thank  you. 

[Applause.] 

STATEMENT  OF  DAVID  RODSTEIN 

Mr.  RODSTEIN.  My  name  is  David  Rodstein,  I  was  introduced  as 
a  variation  of  that.  I  am  a  student  at  Washington  and  Lee  Univer- 
sity, I  am  a  resident  of  Lexington. 

I  am  here  to  say  that  I  understand  and  I  know  that  America 
faces  a  terrible  crisis  of  moral  and  spiritual  depravity.  I  know  that 
we  have  a  list  of  social  and  educational  ills  that  is  long.  I  know 
that  we  are  hurting.  And  I  know  that  we  must  be  healed.  I  also 
know  that  if  that  is  to  happen  if  we  are  to  be  healed  Grod  will  and 
must  be  a  part  of  the  process. 
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I  also  know  a  very  small  bit  about  the  law.  And  I  know  what  the 
Supreme  Court  has  said  about  the  first  amendment.  And  I  believe 
that  the  first  amendment  is  a  gem,  I  believe  that  it  is  perfectly  bal- 
anced and  I  believe  that  what  the  Supreme  Court  has  said  has  cor- 
rectly interpreted  the  first  amendment  and  has  given  us  a  perfectly 
balanced  way  of  approaching  this  problem. 

The  fact  that  thousands  of  school  administrators  all  across  the 
country  do  not  know  what  the  Supreme  Court  has  said  and  do  not 
understand  what  the  law  of  the  United  States  is  regarding  the  free 
exercise  of  religion,  does  not  mean  there  is  anj^hing  wrong  with 
the  first  amendment  or  anything  wrong  with  the  Supreme  Court's 
interpretation  of  it.  It  means  there  is  something  wrong  with  the 
education  of  school  administrators. 

[Applause.] 

Mr.  RODSTEIN.  We  have  heard  a  long  list  of  violations  of  current 
U.S.  law  testified  to  here  today,  and  every  one  of  them  should  be 
corrected  by  the  courts.  Many  already  have  been,  and  others  are 
in  the  process.  The  courts  will  uphold  the  law.  The  Constitution  is 
a  sublime  document,  crafted  by  some  of  the  greatest,  most  brilliant 
Americans  that  we  have  had  the  fortune  of  being  guided  by.  And 
I  think  that  our  U.S.  Constitution,  if  it  is  to  be  amended,  must  be 
done  only  under  very,  very  careful  consideration.  I  personally  think 
that  the  first  amendment  is  perfect  and  would  urge  the  committee 
to  take  to  heart  all  the  testimony  that  you  hopefully  will  take  in 
committee  supporting  the  Constitution  as  it  stands,  and  against  a 
religious  equality  amendment. 

Thank  you. 

[Applause.] 

Mr.  Canady.  Are  there  others  whose  name  I  called?  Please  step 
forward. 

STATEMENT  OF  DR.  RUFUS  GARDNER 

Dr.  Gardner.  I  am  Dr.  Rufus  Gardner  and  I  finished  medical 
school  in  1948.  You  keep  talking  about  valedictorians,  I  was  a  val- 
edictorian in  1942,  and  I  had  no  problem  whatsoever  in  making  my 
own  speech  and  fixing  the  prayer.  This  was  a  very  critical  time  in 
this  country  because  we  were  going  to  war,  we  were  in  war  very 
shortly  after  that.  But  in  medical  school,  which  I  finished  in  1948, 
then  I  went  on  into  internal  medicine,  public  health  and  have  been 
retired  for  several  years. 

Now  we  have  made  a  lot  of  progress  in  a  lot  of  things,  in  the 
health  of  the  people  of  this  country,  including  heart  disease,  stroke, 
cancer,  and  death  from  accidental  causes.  But  we  have  made  abso- 
lutely no  progress  in  the  violent  behavior,  the  venereal  diseases 
that  are  so  prevalent  and  in  this  State,  we  are  collecting  about  100 
new  cases  of  AIDS  per  month,  1,000  cases  of  gonorrhea  and  innu- 
merable cases  of  other  venereal  diseases.  Now  there  is  power  in 
prayer.  In  Dallas,  TX,  at  Parkland  Hospital,  there  was  a  doctor 
there  who  gave  up  the  practice  of  medicine  because  he  felt  that 
prayer  had  more  power  than  medicine,  and  just  to  summarize  some 
of  the  results  of  his  conclusions,  after  studying  100  different  theo- 
ries in  100  different  case  histories,  he  said  "The  power  of  prayer 
does  not  diminish  with  distance.  Prayer  can  be  continuous.  There 
is  no  one  right  way  to  pray."  And  this  was  found,  that  the  Catholics 
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can  say  "Hail,  Mary,"  the  Jews  can  greet  with  Shalom,  the  Protes- 
tants can  recite  the  line  of  the  Lord's  Prayer  and  there  is  no  spe- 
cific prayer.  Pray  in  your  own  words. 

And  last,  when  you  are  getting  ready  to  leave  this  world,  it  is 
nice  to  pray  to  have  somebody  with  you. 

Thank  you. 

[Applause.] 

STATEMENT  OF  KEITH  JONES 

Mr.  Jones.  My  name  is  Keith  Jones,  I  am  neither  a  Republican, 
nor  a  Democrat,  a  gun  owner,  or  other  type  of  radical.  But  I  have 
had  the  privilege  of  living  for  12  years  in  three  countries  that  have 
had  an  established  state  religion  and  I  do  not  recommend  it,  either 
from  history  or  from  personal  experience. 

But  quite  frankly  this  afternoon  I  am  tired,  I  am  tired  of  our 
country  and  our  values  being  harassed  by  a  group  of  people  that 
have  a  very  definite  agenda,  an  agenda  that  makes  it  now  illegal 
or  at  least  unwise  to  say  this  in  a  school  setting,  "Oh,  thus  be  it 
ever  when  freemen  shall  stand  between  their  loved  homes  and  the 
war's  desolation;  blessed  with  victory  and  peace,  may  the  Heaven 
rescued  land;  praise  the  Power  that  hath  made  and  preserved  us 
a  nation,  then  conquer  we  must  when  our  cause  it  is  just;  and  this 
be  our  motto,  in  God  is  our  trust.  And  the  star  spangled  banner 
in  triumph  shall  wave,  o'er  the  land  of  the  fi-ee  and  the  home  of 
the  brave." 

That  is  a  part  of  our  national  anthem.  We  may  not  sing  it  often, 
but  it  was  approved  by  the  Congress  of  the  United  States  in  the 
early  1930's.  And  yet  today,  if  a  school  district  should  choose  to 
sing  that,  they  would  be  threatened  with  a  lawsuit  by  you  know 
who. 

[Laughter.] 

Mr.  JohfES.  That  is  a  part  of  the  problem  and  I  believe  a  major 
part.  There  is  a  group  of  people  with  a  definite  agenda  and  that 
agenda  is  written  down  in  the  Humanist  Manifesto  No.  1,  which 
was  drafted  and  signed  in  1933,  and  the  Humanist  Manifest  No. 
2,  which  was  drafted  and  signed  in  1973.  You  can  read  it  and  weep 
for  our  Nation  because  the  agenda  is  on  target.  The  groups  and  the 
individuals  have  put  their  names  to  this  thing  and  it  is  real.  You 
can  look  it  up  in  your  library. 

I  would  encourage  the  committee  to  accept  the  McConnell 
amendment  which  was  proposed  to  it  a  couple  of  days  ago  and  ask 
that  they  do  it  as  speedily  as  possible. 

[Applause.] 

Mr.  Canady.  Thank  you.  Is  Wanda  Wise  here? 

[No  response.] 

Mr.  Canady.  I  guess  Wanda  is  not  here. 

Well,  that  will  conclude  our  testimony  today.  I  want  to  thank  all 
of  you  for  being  here  and  I  would  like  to  recognize  Representative 
Goodlatte  for  concluding  remarks. 

Mr.  Goodlatte.  Thank  you.  Chairman  Canady.  I  very  much  ap- 
preciate you  holding  these  hearings  here.  I  think  we  have  had  a 
wonderful  diversity  of  opinion  expressed  here  today  and  we  have 
done  it  all  peacefully.  I  am  sure  all  of  you  have  heard  something 
that  you  did  not  like  and  you  did  not  agree  with.  I  do  not  think 
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any  of  us  will  go  away  the  worse  for  it,  I  think  we  will  go  away 
the  better  for  it.  And  I  hope  that  that  will  be  our  mission  in  at- 
tempting to  promote  religious  freedom. 

I  regret  that  we  have  not  had  the  opportunity  to  allow  everybody 
who  signed  up  in  my  office  or  signed  up  today  to  speak,  we  have 
gone  for  almost  4  hours  and  again,  we  have  attempted  to  give  ev- 
erybody that  opportunity,  but  those  who  haven't,  I  encourage  you 
to  send  in  your  written  remarks.  Someone  has  already  given  me 
one  here,  and  we  will  be  sure  to  pass  them  along  to  the  committee 
and  make  sure  that  your  voice  is  heard  as  well.  And  I  hope  that 
you  will  all  continue — if  you  are  from  my  district,  continue  to  write 
and  to  call  my  offices  and  express  your  views  on  this  and  every 
other  opinion  that  you  might  have.  And  if  you  are  from  another 
district,  be  sure  that  your  Member  of  Congress  hears  from  you  as 
well. 

And  again,  I  thank  you  for  sharing  all  those  ideas  with  us.  We 
are  going  to — as  many  on  both  sides  have  expressed — protect  the 
first  amendment  of  the  U.S.  Constitution,  but  do  so  in  a  way  that 
we  hope  will  promote  religious  freedom  and  religious  tolerance. 

Thank  you  again  for  being  here. 

[Applause.] 

Mr.  Canady.  One  final  request.  Would  the  people  who  have  spo- 
ken on  the  open  mic,  please  come  forward  and  speak  to  our  staffer, 
we  want  to  make  certain  that  we  get  your  name  spelled  correctly 
and  on  some  of  them  we  have  some  questions.  If  you  would  come 
to  the  front  row  here. 

And  again,  thank  you  very  much.  The  subcommittee  is  ad- 
journed. 

[Whereupon,  at  2:15  p.m.,  the  subcommittee  adjourned.] 


RELIGIOUS  LIBERTY  AND  THE  BELL  OF 

RIGHTS 


FRIDAY,  JUNE  23,  1995 

House  of  Representatives, 
Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 

Tampa,  FL. 

The  subcommittee  met,  pursuant  to  notice,  at  12  noon,  in  the  au- 
ditorium, Jefferson  High  School,  4401  West  Cypress  Street,  Tampa, 
FL,  Hon.  Charles  Canady  (chairman  of  the  subcommittee)  presid- 
ing. 

Present:  Representatives  Charles  T.  Canady  and  F.  James  Sen- 
senbrenner,  Jr. 

Also  present:  Kathryn  A.  Hazem,  chief  counsel;  Jacquelene 
McKee,  paralegal;  and  Robert  Raben,  minority  counsel. 

Mr.  Canady.  The  subcommittee  will  come  to  order. 

The  first  article  of  amendment  to  the  Constitution  of  the  United 
States  provides  that  Congress  shall  make  no  law  respecting  an  es- 
tablishment of  religion,  or  prohibiting  the  free  exercise  thereof.  The 
Supreme  Court  has  held  that  tmder  the  14th  amendment  to  the 
Constitution  the  guarantees  of  the  first  amendment  are  extended 
to  protect  against  actions  by  the  States,  as  well  as  actions  by  the 
Federal  Grovemment, 

It  is  my  conviction  that  the  Framers  of  the  first  amendment 
wisely  recognized  the  vital  role  of  religion  in  American  life,  as  well 
as  the  diversity  of  religious  beliefs  among  the  American  people. 
That  is  why  they  specifically  included  protection  for  the  free  exer- 
cise of  religion  in  the  first  amendment,  and  that  is  why  they  pro- 
hibited the  Government  from  erecting  an  estabUshment  of  religion. 

Unfortunately,  in  recent  years  for  many  different  reasons  the 
original  meaning  of  the  free  exercise  clause  has  been  undermined. 
There  is  a  widespread  belief,  sometimes  expressed  in  court  deci- 
sion, that  religious  expression  in  pubUc  context  is  inappropriate. 
This  belief  is  based  on  a  distorted  view  of  the  establishment  clause. 
The  result  is  that  too  often  discriminatory  action  is  taken  against 
religious  expression.  In  effect,  citizens  are  told  they  must  be  quiet 
because  what  they  are  saying  is  reUgious.  In  my  view,  this  is  an 
injustice  which  cannot  be  allowed  to  continue  in  our  country. 

The  Subcommittee  on  the  Constitution  is  holding  this  and  other 
hearings  to  receive  testimony  from  a  broad  cross-section  of  Ameri- 
cans concerning  religious  freedom.  This  hearing,  and  the  others  we 
are  holding,  will  help  give  us  the  basis  for  making  the  right  deci- 
sions to  ensure  that  we  fully  protect  the  reUgious  freedom  of  all 
Americans. 

(275) 
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I  want  to  thank  all  of  you  who  are  here  today,  and  I  want  to  es- 
pecially thank  our  witnesses.  The  format  for  this  hearing  is  that 
we  will  introduce  our  witnesses  one  by  one.  As  I  introduce  each 
witness,  I  would  ask  that  the  witness  come  forward  and  sit  at  the 
table  here  and  testify. 

We  are  asking  that  you  limit  your  spoken  comments  to  no  more 
than  10  minutes.  We  would  ask,  if  possible,  that  you  keep  them 
even  below  10  minutes,  and  I  will  tell  you  that  your  full  written 
comments  will  be  included  in  the  record  without  objection. 

I  want  to  extend  a  special  thank  you  to  my  colleague  on  the  sub- 
committee, Mr,  Sensenbrenner  from  Wisconsin.  I  appreciate  Mr. 
Sensenbrenner  taking  the  time  to  join  us  for  this  subcommittee 
hearing  here  in  Hillsborough  County.  Mr.  Sensenbrenner  has  a 
very  busy  schedule,  and  I  am  deeply  grateful  that  he  took  the  time 
to  join  us  today,  and  I  would  like  to  now  recognize  Mr.  Sensen- 
brenner for  an  opening  statement. 

Mr.  Sensenbrenner.  Thank  you  very  much,  Mr.  Chairman.  It  is 
very  nice  being  here  in  Tampa,  even  though  I  am  planning  on  visit- 
ing this  beautiful  part  of  the  country  for  only  4V2  hours  today  be- 
fore I  go  back  to  Wisconsin. 

The  subject  of  today's  hearing  is  less  about  prayer  in  school  and 
more  about  the  bias  against  public  religious  expression  that  the  Su- 
preme Court  of  the  United  States  through  a  series  of  decisions  has 
imposed  and  enshrined  in  the  law  of  the  United  States  of  America. 

As  does  the  chairman,  I  believe  the  reason  the  Framers  of  the 
first  amendment  to  the  Constitution  worded  it  in  the  way  that  they 
did  was  to  prevent  Congress  or  any  of  the  State  legislatures  from 
establishing  a  single  religious  denomination  as  the  state  religion, 
such  as  the  Church  of  England  is  established  in  that  country,  and 
forcing  people  of  all  or  no  religious  beliefs  to  pay  taxes  to  support 
the  propagation  of  that  particular  religious  denomination's  tenets. 

We  have  come  a  long  way  since  the  First  Congress  proposed  this 
amendment  in  1789.  The  Supreme  Court  has  said  that  it  is  a  viola- 
tion of  the  first  amendment  to  pray  in  school.  They  have  also  said 
that  it  is  unconstitutional  to  have  a  moment  of  silence  in  school. 
They  have  said  it  is  unconstitutional  to  invite  a  member  of  the  cler- 
gy to  come  to  a  high  school  graduation  to  pronounce  a  benediction 
and  an  invocation  over  the  proceedings,  that  it  violates  the  first 
amendment  to  have  a  menorah  or  a  nativity  scene  in  a  public 
building,  including  a  school,  during  the  holiday  season.  It  is  also 
unconstitutional  for  someone  in  the  classroom  to  read  the  prayer 
that  the  taxpayer-paid  Chaplain  opens  up  the  session  of  Congress 
with  that  is  published  in  the  taxpayer-financed  Congressional 
Record  that  is  mailed  around  the  country  to  public  libraries. 

Now,  I  guess  the  conclusion  many  could  reach  is  the  Court  has 
determined  that  we  in  Congress  need  a  lot  of  prayers,  but  nobody 
else  does.  And  while  we  do  need  prayers  in  Congress,  I  think  that 
everybody  needs  prayers,  and  somehow  the  way  these  Court  deci- 
sions have  come  down  has  ended  up  giving  an  incentive  to  those 
who  do  not  wish  to  have  any  contact  whatsoever  with  religious  be- 
liefs that  are  professed  by  others,  and  that  I  think  is  wrong. 

Now,  the  problem  is  easy  to  identify,  the  solution  is  not.  The  dis- 
cussions we  have  had  in  hearings  like  these  for  literally  decades, 
as  well  as  law  review  articles  that  have  been  written  by  those  who 
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are  smarter  than  we,  have  largely  zeroed  in  around  who  writes  a 
prayer  and  how  can  the  person  who  writes  the  prayer  that  is  ex- 
pressed in  public  not  get  their  own  reUgious  beliefs  put  into  that 
prayer,  or  their  own  values  put  into  that  prayer.  To  attempt  to  get 
around  this  problem,  which  I  think  everybody  agrees  is  a  big  prob- 
lem, is  one  where  there  has  not  been  a  solution  that  has  been  de- 
vised. I  think  many  of  the  more  ardent  supporters  of  public  reli- 
gious expression,  including  myself,  would  not  like  to  see  an  edu- 
cational bureaucrat  whose  salary  is  paid  for  by  the  taxpayers,  and 
who  wants  outcome-based  education  put  in  the  school  system,  to 
write  a  prayer  that  is  spoken  in  school  which  implores  the  Al- 
mighty to  have  the  school  board  see  the  light  and  impose  OBE  in 
the  school  system  so  that  the  children  who  are  listening  to  this 
prayer  will  not  get  D's  and  F's  any  more.  But  that  is  the  kind  of 
danger  we  run  into  if  we  do  not  do  it  right. 

So  today  we  are  here  to  figure  out  how  to  do  it  right,  and  what 
the  American  public,  and  particularly  the  public  in  this  part  of 
Florida,  thinks  about  this  issue  and  how  the  Congress  should  pro- 
ceed. 

So  thank  you. 

Mr.  Canady.  Thank  you,  Mr.  Sensenbrenner. 

Mathew  Staver  is  our  first  witness  today.  I  would  like  to  ask  that 
Mr.  Staver  please  come  forward. 

Mr  Staver  is  an  attorney  specializing  in  constitutional  law  and 
issues  concerning  church  law,  fi:'ee  speech,  and  religious  liberty.  He 
has  represented  clients  in  several  cases  dealing  with  religious  ex- 
pression, including  some  of  the  witnesses  at  today's  hearing.  Mr. 
Staver. 

STATEMENT  OF  MATHEW  D.  STAVER,  PRESmENT  AND 
GENERAL  COUNSEL,  LIBERTY  COUNSEL 

Mr.  Staver.  Thank  you,  Mr.  Chairman,  members  of  the  commit- 
tee. 

My  name  is  Mathew  Staver.  I  am  president  and  general  counsel 
of  Liberty  Counsel,  a  religious  civil  liberties  education  and  legal  de- 
fense organization. 

Some  of  the  calls  that  we  receive  fi*om  around  the  country  are 
almost  unbelievable,  almost  fairytale  in  projjortion.  I  am  not  an 
alarmist,  nor  an  extremist,  but  I  am  alarmed  by  attempts  to 
cleanse  religion  from  the  public  square. 

Public  school  students  are  reprimanded  every  day  for  expressing 
their  faith.  They  are  often  made  to  feel  that  their  faith  is  some- 
thing to  be  ignored  like  the  plague,  something  that  must  be  left  at 
home,  something  that  is  inherently  evil.  I  am  not  asking  for  a 
Christianized  America,  but  I  do  believe  that  people  of  faith  should 
have  an  equal  opportunity  to  express  their  views  along  with  those 
who  express  nontheistic  views.  I  am  not  asking  that  religious  faith 
and  practice  be  given  an  advantage,  but  I  am  asking  for  accommo- 
dation. 

To  understand  our  present  situation  I  think  we  must  consider 
our  past.  Grovernment  policies  of  accommodation,  acknowledgement 
and  support  of  religion  are  an  accepted  part  of  our  political  and  cul- 
tural heritage.  Justice  Joseph  Story  who  served  on  the  Supreme 
Court  from  1811  to  1845  wrote  that  the  purpose  of  the  first  amend- 
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ment  was  to  encourage  people  of  faith.  In  1892  the  Supreme  Court 
after  reviewing  extensive  legislative  history  concluded  that  this  is 
a  religious  people. 

Tossing  aside  the  original  understanding  of  the  first  amendment, 
the  Supreme  Court  in  1989  stated  that  the  purpose  of  the  first 
amendment  was  to  mandate  that  the  Government  remain  secular. 
We  have  moved  from  encouragement,  to  neutrality,  to  mandating 
secularism.  On  its  path  to  mandating  a  secular  society,  the  Su- 
preme Court  developed  the  so-called  Lemon  test.  Justices  Scalia 
and  Thomas  recently  criticized  the  Lemon  test  in  their  esteemed 
critique  of  the  Court  as  follows:  "Like  some  ghoul  in  a  late-night 
horror  movie  that  repeatedly  sits  up  in  its  grave  and  shuffles 
abroad,  after  being  repeatedly  killed  and  buried,  Lemon  stalks  our 
establishment  clause  jurisprudence  once  again  by  frightening  little 
children  and  school  attorneys.  It  is  there  to  scare  us  and  our  audi- 
ence when  we  wish  to  do  so,  but  we  can  demand  it  to  return  to  the 
tomb  at  will.  When  we  wish  to  strike  down  a  practice  it  forbids,  we 
invoke  it.  Such  a  docile  and  useful  monster  is  worth  keeping 
around,  at  least  in  a  somnolent  state.  One  never  knows  when  one 
might  need  him." 

Using  the  convoluted  Lemon  test  the  Supreme  Court  has  man- 
dated that  in  order  to  pass  constitutional  muster  religion  must  be 
diluted  with  secular  influences.  Thus,  a  nativity  scene  standing  by 
itself  is  unconstitutional,  but  it  magically  becomes  constitutional 
when  a  secular  symbol  of  the  holiday  is  placed  within  its  context. 
The  Lemon  test  has  created  havoc,  misunderstanding  and  hostility 
toward  religion.  The  Lemon  test  has  opened  the  floodgates  to  reli- 
gious liberty  litigation,  and  has  caused  mass  confusion. 

Some  examples  of  the  chaos  caused  by  the  Lemon  test  test  in- 
clude the  following:  A  parochial  school  child  can  participate  in  a 
public  school  band  course,  but  cannot  participate  in  an  all-county 
band.  Public  funds  may  be  used  to  lease  classroom  space  from  a 
church-related  school,  but  only  if  the  schoolchildren  are  shielded 
from  its  religious  influences.  Courts  have  split  as  to  whether  the 
reasonable  accommodation  requirement  of  title  VII  may  be  enforced 
against  nonministerial  employees  of  religious  organizations.  Reli- 
gious institutions  have  been  forced  to  departmentalize  between 
those  employees  who  carry  on  the  ministry  and  mission  of  the  in- 
stitution from  other  employees  who  perform  routine  tasks.  Thus, 
while  a  religious  institution  may  discriminate  on  the  basis  of  reli- 
gion in  hiring  its  school  professor,  it  may  not  do  the  same  to  a 
school  secretary. 

In  other  cases  the  "Ten  Commandments"  have  been  removed 
from  the  schools,  but  allowed  to  remain  on  other  public  property. 
An  order  of  then  Gov.  Ronald  Reagan  giving  State  employees  a  3- 
hour  paid  holiday  on  Good  Friday  violated  the  establishment 
clause,  but  a  school  district  was  permitted  to  designate  Good  Fri- 
day a  paid  holiday  in  conjunction  with  a  union  contract. 

When  there  is  some  form  of  religious  expression  we  wish  to  keep, 
as  Justice  Scalia  once  said,  we  either  bury  the  Lemon  test  or  we 
interpret  it  for  our  own  pleasing.  The  phrase  "Under  God"  in  our 
Pledge  of  Allegiance  has  been  considered  constitutional  because  it 
no  longer  has  a  religious  purpose  or  meaning.  The  phrase  "In  God 
We  Trust"  is  constitutional  because  it  is  a  secular  form  of  religion. 
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In  other  words,  we  have  used  the  phrase  so  many  times  that  it  has 
lost  its  reUgious  meaning. 

While  our  establishment  clause  jurisprudence  has  become  schizo- 
phrenic, the  free  exercise  clause  of  the  first  amendment  has  taken 
a  back  seat  to  other  constitutional  protections.  For  example,  in 
1990  the  Supreme  Court  in  Employment  Division  v.  Smith  ruled 
that  we  no  longer  have  the  luxury  in  this  country  to  tolerate  reli- 
gious liberty.  Any  neutral  and  generally-applicable  law  which  im- 
pacts religion  will  nevertheless  be  upheld  as  constitutional.  That 
ruling  overturned  decades  of  Supreme  Court  interpretations  that 
granted  special  protection  to  the  free  exercise  of  religion.  Land- 
mark laws  which  prohibited  church  from  expanding  its  ministry 
have  nevertheless  been  upheld  as  constitutional  because  they  are 
neutral  and  generally  applicable  regulations. 

Neutral  zoning  laws  of  general  appUcability  have  restricted  the 
ability  of  churches  to  either  locate  their  ministry  or  to  carry  on 
their  biblical  mandated  mission  to  comfort  the  homeless  and  feed 
the  hungry. 

To  counteract  the  Supreme  Court's  abandonment  of  religious  lib- 
erty. Congress  passed  the  Religious  Freedom  Restoration  Act  of 
1993.  Unfortunately,  a  Federal  court  in  Texas  has  recently  ruled 
the  act  unconstitutional,  ruling  that  Congress  did  not  have  the  au- 
thority to  overrule  the  decision  of  the  U.S.  Supreme  Court. 

If  the  Smith  decision  were  in  existence  during  the  time  of  prohi- 
bition, the  Roman  Catholic  Church  would  have  been  prohibited 
from  practicing  communion  because  the  church  would  have  been 
faced  with  a  neutral  law  of  general  applicabiUty  that  forbade  the 
sale  and  consumption  of  alcohol. 

During  the  3-year  reign  of  terror  from  1990  to  1993,  religious 
freedom  was  significantly  damaged.  Today  religious  freedom  hangs 
in  a  very  delicate  balance.  If  the  Supreme  Court  agrees  with  the 
Federal  court  in  Texas  that  ruled  unconstitutional  the  Religious 
Freedom  Restoration  Act,  then  God  help  this  country. 

Religious  liberty  has  been  beaten  and  badly  bruised.  For  exam- 
ple, a  Hispanic  student  by  the  name  of  Jesus  was  told  that  he 
would  not  bring  his  pictorial  Bible  to  a  free  reading  time.  The 
teacher  in  charge  of  the  free  reading  class  told  the  students  to 
bring  books  from  home  that  they  wanted  to  read  during  the  free 
reading  time.  Jesus  brought  his  pictorial  Bible  and  was  reading  it 
to  himself  when  the  teacher  approached  him  and  stated  that  he 
could  not  bring  the  Bible  to  school  because  of  the  so-called  separa- 
tion of  church  and  state.  He  was  forced  to  put  the  Bible  under  his 
desk  and  did  not  have  anjrthing  else  to  read.  Maria,  his  mother, 
had  migrated  to  the  United  States  from  Cuba  20  years  previously. 
She  came  here  for  the  purpose  of  freedom,  and  was  astounded  by 
what  she  encountered. 

In  Wisconsin  public  school  students  were  asked  to  participate  in 
celebration  of  the  25th  anniversary  of  a  school  by  making  posters 
to  honor  the  theme  "Honor  the  Past,  Embrace  the  Present,  Prepare 
for  the  Future."  One  student  poster  had  four  sections — faith,  fam- 
ily, country  and  knowledge.  In  the  faith  section  there  was  a  picture 
of  a  person  wearing  a  T-shirt  with  the  word  "Jesus."  The  poster 
was  originally  displayed,  but  the  principal  later  removed  it  because 
of  one  of  the  pictures  was  reUgious.  This  is  that  particular  poster 
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from  Wisconsin.  The  only  reason  why  this  poster  was  removed  is 
because  the  child  actually  drew  a  cross  on  one  of  the  four  individ- 
uals here  and  wrote  the  word  "Jesus"  on  the  T-shirt  of  that  individ- 
ual. 

An  eighth  grade  student  by  the  name  of  Jennifer  wanted  to  dis- 
tribute religious  literature  called  Issues  and  Answers  to  her  fellow 
classmates  during  noninstructional  time.  When  she  approached  the 
assistant  principal  and  asked  for  permission  to  do  so,  the  assistant 
principal  inspected  the  newspaper  and  stated  that  the  school  pro- 
hibited students  from  bringing  Bibles,  religious  literature  or  lit- 
erature that  quotes  from  the  Bible  because  of  the  separation  of 
church  and  state.  Other  students  were  allowed  to  distribute  their 
secular  literature. 

A  community  college  student  was  elected  by  her  class  peers  to 
say  a  prayer  at  their  nursing  school  graduation  service.  The  stu- 
dent accepted  the  invitation  form  her  fellow  classmates,  and  her 
name  was  printed  in  the  graduation  brochure.  However,  the  nurs- 
ing director  told  the  student  that  she  could  not  say  a  prayer,  and 
insisted  that  she  recite  a  secular  poem.  When  the  student  reftised, 
the  director  revoked  the  invitation  the  evening  before  the  gradua- 
tion. Instead  of  graduating  with  a  joyous  opportunity,  the  student 
was  devastated  and  her  classmates  were  disappointed. 

In  the  State  of  New  York  a  school  recently  forbade  a  Christian 
student  club  from  requiring  that  its  officers  be  Christian.  In  other 
words,  the  Christian  club  would  have  to  agree  that  its  president 
could  possibly  be  an  atheist.  Such  a  requirement  is  as  ludicrous  as 
requiring  a  black  student  club  to  have  a  white  supremacist  for  its 
president.  I  could  go  on  ad  infinitum.  Suffice  it  to  say  that  religion 
is  a  target  of  frequent  discrimination. 

We  are  all  familiar  with  the  religious  harassment  guidelines  pro- 
posed by  the  EEOC.  It  appears  that  the  intent  of  these  guidelines, 
though  thankfully  defeated  by  Congress,  is  now  being  implemented 
by  the  Internal  Revenue  Service.  It  is  time  to  protect  religious 
equality.  In  view  of  the  loss  of  the  free  exercise  rights  and  the  hos- 
tile attitude  of  the  courts  toward  religion  when  applying  the  Lemon 
test  it  is  time  that  people  of  faith  have  protection  against  discrimi- 
nation. Such  protection  need  not  lie  in  the  form  of  special  rights, 
but  equal  rights.  Nor  should  the  protection  permit  teacher-led  or 
student-mandated  prayer,  but  it  should  permit  student-initiated 
expression. 

Religious  expression  should  also  be  protected  during  times  and 
in  places  where  secular  expression  is  permitted.  It  is  ironic  that  we 
have  come  180  degrees  from  the  former  Soviet  Union.  Today  the 
former  Communist  government  invites  missionaries  from  America 
to  come  to  their  public  schools  to  teach  the  Bible  in  the  classroom. 
Here  we  have  to  go  to  Federal  court  to  maintain  the  right  to  carry 
a  Bible  to  school. 

When  discrimination  against  religious  expression  and  religious 
people  has  reached  an  epidemic  proportion,  it  is  time  that  some- 
thing must  be  done  to  protect  our  God-given  religious  liberties. 

Thank  you,  Mr.  Chairman. 

[Applause.] 

[The  prepared  statement  of  Mr.  Staver  follows:] 
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Prepared  Statement  of  Mathew  D.  Staver,  President  and  General  Counsel, 

Liberty  Counsel 


Mr.  Chairman,  members  of  the  committee,  I  want  to  thank  you  for  inviting  me. 
My  name  is  Mathew  Staver.  I  am  President  and  General  Counsel  of  Liberty  Counsel,  a 
religious  civil  liberties  education  and  legal  defense  organization.  Liberty  Counsel  is  based  in 
Orlando,  Florida,  but  operates  nationwide  in  the  area  of  religious  civil  liberties.  Liberty 
Counsel  provides  education  and  legal  defense  in  free  speech  and  religious  civil  liberty  matters. 

As  an  attorney  who  has  concentrated  in  defending  religious  civil  liberties 
nationwide,  having  written  on  this  topic,  and  having  monitored  religious  civil  liberty  trends 
throughout  the  nation,  I  am  concerned  with  the  direction  our  country  is  heading.  The  first 
chapter  of  my  book.  Faith  and  Freedom,  summarizes  my  perception  that  religion  in  the  public 
square  is  an  endangered  species.  Religion  in  the  public  square  is  indeed  becoming  an  endangered 
species.  At  Liberty  Counsel,  we  receive  numerous  phone  calls  everyday  from  around  the  nation. 
We  investigate  these  phone  calls,  and  some  of  the  incidents  occurring  throughout  the  country 
are  unbelievable,  almost  fairy  tale  in  proportion.  I  am  not  an  alarmist,  nor  an  extremist,  but  I 
am  alarmed  by  attempts  to  cleanse  religion  from  the  public  square. 

Something  needs  to  be  done  to  protect  people  of  faith  from  insidious 
discrimination.  We  are  appalled  by  the  racial  discrimination  in  South  Africa  and  the  human 
rights  violations  in  China.  Indeed  we  should  be.  Yet,  in  this  country,  public  school  students 
are  reprimanded  every  day  for  expressing  their  faith.  Public  school  students  are  often  made  to 
feel  that  their  faith  is  something  to  be  ignored  like  the  plague,  something  that  must  be  left  home. 
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something  that  is  inherently  evil.  The  public  needs  to  be  better  informed  regarding  religious 
liberty.  The  courts  need  to  be  a  more  hospitable  place  to  people  of  religious  belief,  and  if  the 
courts  will  not  protect  religious  liberty  guaranteed  by  the  First  Amendment,  then  the  Constitution 
needs  to  be  amended  to  settle  this  debate  once  and  for  all. 

Whenever  we  consider  amending  the  United  States  Constitution,  we  must  pause 
and  consider  whether  it  is  necessary.  I,  for  one,  take  very  seriously  the  concept  of  amending 
our  Constitution.  However,  I  strongly  believe  a  religious  equality  amendment  is  necessary. 
Before  going  into  detail  as  to  why  such  an  amendment  is  necessary,  let  me  quickly  point  out  that 
I  am  simply  asking  that  religious  expression  be  granted  an  equal  playing  field  to  other  forms  of 
secular  expression.  Currently,  the  playing  field  is  not  level,  and  religious  expression  and 
practices  are  treated  as  second  class  forms  of  speech  and  singled  out  for  discrimination. 

In  the  book.  The  Powers  in  a  Secular  State,  published  in  1951,  Professor  Edward 
S.  Corwin  accurately  pointed  out  that  the  original  understanding  of  the  First  Amendment  was 
that  Congress  should  not  prescribe  a  national  faith.  Justice  Joseph  Story,  who  served  on  the 
United  States  Supreme  Court  from  1811  to  1845,  and  who  was  an  adherent  to  the  Unitarian 
faith,  stated:  "Probably  at  the  time  of  the  of  the  adoption  of  the  Constitution  and  of  the  [First] 
Amendment  to  it  .  .  .  the  general,  if  not  the  universal,  sentiment  in  America  was  that 
Christianity  ought  to  receive  encouragement  from  the  state,  so  far  as  such  encouragement  was 
not  incompatible  with  the  private  rights  of  conscience,  and  the  freedom  of  religious  worship.'" 
I  am  not  asking  for  a  Christianized  America,  but  I  do  believe  that  people  of  faith  should  have 


'  Joseph  Story,  Commentaries  on  the  Constitution  of  the  United  States  (3d  ed.,  Boston: 
Hilliard,  Gray,  1858),  2  Sees.  1874,  1877. 
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an  equal  opportunity  to  express  their  convictions  as  someone  who  expresses  their  nontheistic 
views.  I  am  not  asking  that  rehgious  faith  and  practice  be  given  an  advantage,  but  I  am  asking 
for  accommodation. 

HISTORICAL  OVERVIEW 
To  understand  our  present  situation,  we  must  consider  the  past.  Oliver  Wendell 
Holmes'  statement  is  apropos:  "A  page  of  history  is  worth  a  volume  of  logic.  "^  As  the  first 
act  of  the  Continental  Congress  in  1774,  the  Rev.  Mister  Duche  opened  with  prayer  and  read 
from  Psalm  31.'  From  its  inception  Congress  and  state  legislamres  have  begun  their  sessions 
with  an  invocation  by  a  paid  Chaplain."  Courts  have  historically  opened  their  daily  proceedings 
with  the  invocation  "God  save  the  United  States  and  this  Honorable  Court. "^  Even  the  United 
States  Supreme  Court  has  Moses  and  the  Ten  Commandments  inscribed  above  the  bench 


^   New  York  Trust  Co.  v.  Eisner,  256  U.S.  345,  349  (1921). 

'Mr.  Duche's  prayer  was  as  follows: 

Be  Thou  present  O  God  of  Wisdom  and  direct  the  council  of  this 
honorable  assembly;  enable  them  to  settle  all  things  on  the  best  and 
surest  foundations;  that  the  scene  of  blood  may  be  speedily  closed; 
that  order,  harmony,  and  peace  may  be  effectually  restored,  and 
truth  and  justice,  religion  and  piety,  prevail  and  flourish  among  the 
people.  Preserve  the  health  of  their  bodies,  and  the  vigor  of  their 
minds,  shower  down  on  them,  and  the  millions  they  represent, 
such  temporal  blessings  as  Thou  seest  expedient  for  them  in  this 
world,  and  crown  them  with  everlasting  glory  in  the  world  to 
come.  All  this  we  ask  in  the  name  and  through  the  merits  of  Jesus 
Christ  Thy  Son  and  our  Saviour.  Amen. 


"   Marsh  v.  Chambers,  463  U.S.  783,  787-89  (1983).    See  Lynch  v.  Donnelly,  465  U.S. 
668,  673-74  (1984). 

^  Marsh,  463  U.S.  at  786. 


22-755    96-10 
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recognizing  the  Biblical  foundations  of  our  legal  heritage.* 

George  Washington  began  the  tradition  of  taking  the  Presidential  oath  of  office 
upon  the  Bible.  When  he  assumed  office  in  1789,  he  stated,  "it  would  be  peculiarly  improper 
to  omit  in  this  first  official  act  my  fervent  supplications  to  that  Almighty  Being  who  rules  over 
the  Universe  ...."'  An  impressive  list  of  presidents  subsequent  to  Washington  have  invoked 
the  protection  and  help  of  Almighty  God.* 

James  Madison,  the  father  of  the  Bill  of  Rights,  was  a  member  of  the 
Congressional  committee  that  recommended  the  Chaplaincy  system.'  Madison  voted  for  the  bill 
authorizing  payment  of  chaplains. '°  Rev.  William  Linn  was  elected  Chaplain  of  the  House  of 
Representatives  and  paid  $500  from  the  federal  treasury. 

On  September  25,  1789,  the  day  the  final  agreement  was  made  on  the  Bill  of 
Rights,  the  House  requested  President  Washington  to  proclaim  a  day  of  Thanksgiving  to 
acknowledge  "the  many  signal  favors  of  Almighty  God.""  He  proclaimed  November  26, 
1789,  a  day  of  Thanksgiving  to  offer  "our  prayers  and  supplications  to  the  great  Lord  and  ruler 


*  See  Lynch,  465  U.S.  at  677. 

^  Engel  V.  Vitale,  370  U.S.  421,  466  (1962)  (Stewart,  J.,  dissenting). 

«  Engel,  370  U.S.  at  446-49. 

'  H.R.  Rp.  No.  124,  33rd  Cong.,  1st  Sess.  (1789),  Reprinted  in  2  No.  2  Reports  of 
Committees  of  the  House  of  Representatives  4  (1854). 

'"  1  Annals  of  Cong.  891  (J.  Gales  ed.  1834). 

"H.R.  Jour.,  1st  Cong.,  1st  Sess.,  123  (1826  ed.);  S.  Jour.,  1st  Cong.,  1st  Sess.,  88  (1820 
ed.);  Lynch,  465  U.S.  at  675  n.2. 
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of  nations,  and  beseech  Him  to  pardon  our  national  and  other  transgressions."'^  Later 
President  Madison  issued  four  Thanksgiving  Day  proclamations  on  July  9,  1812,  July  23,  1813, 
November  16,  1814  and  March  4,  1815. '^  Successive  presidents  have  continued  this  tradition. 

"The  line  we  must  draw  between  the  permissible  and  impermissible  is  one  which 
accords  with  history  and  faithfully  reflects  the  understanding  of  the  Founding  Fathers."'" 
"Government  policies  of  accommodation,  acknowledgment,  and  support  for  religion  are  an 
accepted  part  of  our  political  and  culhiral  heritage."'^ 

In  1892  the  United  States  Supreme  Court  considered  the  case  of  The  Church  of 

the  Holy  Trinity  v.  United  States. ^^   In  that  case,  the  Supreme  Court  unanimously  held  that  a 

congressional  statute  forbidding  the  immigration  of  persons  under  contract  to  perform  labor  did 

not  apply  to  an  English  minister  who  entered  this  country  under  a  contract  to  preach  at  a  New 

York  church.    After  reviewing  extensive  legislative  history,  the  Court  concluded: 

But  beyond  all  these  matters  no  purpose  of  action  against  religion 
can  be  imputed  against  any  legislation,  state  or  national,  because 
this  is  a  religious  people.  This  is  historically  true.  From  the 
discovery  of  this  continent  to  the  present  hour,  there  is  a  single 
voice  making  this  affirmation.  .  .  .  If  we  pass  beyond  these 
matters  to  a  view  of  American  life  as  expressed  by  its  laws,  its 
business,  its  customs  and  its  society,  we  find  everywhere  a  clear 
recognition  of  the  same  truth.  .  .  .  These,  and  many  other  matters 


"  R.  Cord,  Separation  of  Church  &  State  31  (1982). 

'"'   School  District  of  Abington  Township  of  Pennsylvania  v.  Schempp,  374  U.S.  203,  294 
(1963)  (Brennan,  J.,  concurring). 

'^  County  of  Allegheny  v.  American  Civil  Liberties  Union,  109  S.  Ct.  3086,  3135  (1989) 
(Keimedy.  J.,  concurring  in  part  and  dissenting  in  part). 

■'  143  U.S.  457  (1892). 
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which  might  be  noticed  add  a  volume  of  unofficial  declarations  to 
the  mass  of  organic  utterances  that  this  is  a  Christian  nation." 

Tossing  aside  the  original  understanding  of  the  First  Amendment,  and  the  volumes 
of  history  which  document  the  religious  liberty  concerns  of  our  founders,  in  1989  the  Supreme 
Court  in  the  case  of  County  of  Allegheny  v.  American  Civil  Liberties  Union,  '*  stated  that  the 
purpose  of  the  First  Amendment  was  to  mandate  that  the  government  remain  secular.  Justice 
Joseph  Story,  as  noted  above,  indicated  that  the  purpose  of  the  First  Amendment  was  to 
encourage  Christianity.  In  1892  the  Supreme  Court  recognized  the  religious  heritage  of  this 
country,  but  in  1989  the  same  Supreme  Court  found  that  the  purpose  of  the  First  Amendment 
was  to  mandate  that  government  remain  secular.  The  Supreme  Court's  understanding  of  the 
Constitution  has  moved  from  encouragement,  to  neutrality,  to  mandating  secularism. 

In  the  1960s  the  United  States  Supreme  Court  focused  its  attention  on  public 
schools.  Paul  Blanshard,  a  secular  humanist,  wrote  in  The  Humanist  magazine,  that  his 
"primary  hero"  in  moving  this  nation  toward  a  secular  society  was  the  United  States  Supreme 
Court.  Reviewing  the  impact  of  the  Supreme  Court  during  the  first  seventy-five  years  of  the 
twentieth  century,  Mr.  Blanshard  concluded  that  the  Supreme  Court  cases  have  mandated 
secularistic  teaching  and  that  the  most  important  factor  moving  America  toward  a  secular  society 
is  the  educational  factor.  He  noted,  "Our  schools  may  not  teach  Johnny  to  read  properly,  but 
the  fact  that  Johnny  is  in  school  until  he  is  sixteen  tends  to  lead  towards  the  elimination  of 
religious  superstition.    The  average  American  child  now  aquires  a  high  school  education,  and 


'' W.  at  470-71. 

"  492  U.S.  573  (1989). 
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this  militates  against  Adam  and  Eve  and  all  other  myths  of  alleged  history.""   Since  it  struck 

down  prayer^"  and  Bible  reading,'^'  the  Supreme  Court  removed  the  display  of  the  Ten 

Commandments  from  a  classroom  bulletin  board  in  the  state  of  Kentucky, ^^  and  then  ruled  it 

was  impermissible  for  a  rabbi  to  pray  at  a  public  school  graduation.^' 

THE  ESTABLISHMENT  CLAUSE  AIVD  THE  LEMON  TEST 

On  its  path  to  mandating  a  secular  society,  the  Supreme  Court  developed  the  so 

called  "Lemon  test"  as  annunciated  in  its  decision  known  as  Lemon  v.  Kurtzman}''   Under  this 

three-part  test,  any  govenunent  interaction  with  religion  is  constitutional  only  if  it:  (1)  has  a 

secular  purpose;  (2)  does  not  promote  or  inhibit  religion,  or  more  fully  defined,  does  not 

endorse  religion;  and  (3)  does  not  foster  excessive  governmental  entanglement  with  religion. 

Despite  repeated  criticism  of  this  unworkable  test,  it  is  still  applied  to  all  church-state  matters. 

Justices  Scalia  and  Thomas  soundly  criticized  the  Lemon  test  in  their  stinging  critique  of  the 

Court  as  follows: 

Like  some  ghoul  in  a  late-night  horror  movie  that  repeatedly  sits 
up  in  its  grave  and  shuffles  abroad,  after  being  repeatedly  killed 
and  buried.  Lemon  stalks  our  Establishment  Clause  jurisprudence 
once  again  by  frightening  little  children  and  school  attorneys  .  .  . 
.  Its  most  recent  burial,  only  last  Term  [in  Lee  v.  Weisman]  was. 


"  Paul  Blanshard,  "Three  Cheers  for  our  Secular  State,"  The  Humanist.  March/ April  1976, 
p.  17. 

^°  Engel  V.  Vitale.  370  U.S.  421  (1962). 

^'   School  District  of  Abington  Township  v.  Schempp,  372  U.S.  203  (1963). 

'^   Stone  V.  Graham,  449  U.S.  39  (1980). 

"    Lee  V.  Weisman,  112  S.  Ct.  2649  (1992). 

"  403  U.S.  602  (1971). 
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to  be  sure,  not  fully  six-feet  under  ....  Over  the  years,  however, 
no  fewer  than  five  of  the  currently  sitting  Justices  have,  in  their 
own  opinion,  personally  driven  pencils  through  the  creature's  heart 


The  secret  of  the  Lemon  test's  survival,  I  think,  is  that  is  so  easy 
to  kill.  It  is  there  to  scare  us  (and  our  audience)  when  we  wish  to 
do  so,  but  we  can  demand  it  to  return  to  the  tomb  at  will  .... 
When  we  wish  to  strike  down  a  practice  it  forbids,  we  evoke  it  . 
.  .  .  Sometimes  we  take  a  middle  ground  of  course,  calling  its 
three  prongs  "no  more  than  helpful  sign  posts. "  Such  a  docile  and 
useful  monster  is  worth  keeping  around,  at  least  in  a  somnolent 
state:    one  never  knows  when  one  might  need  him." 

Using  the  convoluted  Lemon  test,  the  Supreme  Court  has  mandated  that  in  order 
to  pass  Constitutional  muster,  religion  must  be  diluted  with  secular  influences.  Thus,  a  nativity 
scene  standing  by  itself  is  unconstitutional,  but  it  magically  becomes  constimtional  when  secular 
symbols  of  the  holiday  are  placed  within  its  context.  Christmas  carols  at  public  schools  wherein 
children  sing  "Silent  Night,  Holy  Night"  are  unconstitutional,  but  magically  become 
constitutional,  if  the  same  children,  during  the  same  presentation,  add  to  their  repertoire  the 
song,  "Rudolph,  The  Red-Nosed  Reindeer."  Using  the  same  test,  one  court  ruled  that  student- 
initiated  graduation  prayers  were  unconstitutional,^*  while  other  courts  have  ruled  that  the  same 
prayers  were  indeed  constitutional.^'  Yet,  the  Supreme  Court  refuses  to  abandon  its  convoluted 
Lemon  test.  The  Lemon  test  has  created  havoc,  misunderstanding,  and  hostility  toward  religion. 


"  Lamb's  Chapel  v.  Center  Moriches  Union  Free  School  Dist.,  113  S.  Ct.  2141,  2150 
(1993).  See  also  Mathew  Staver,  Faith  and  Freedom  (Wheaton,  IL:  Crossway  Books,  1995)  p. 
117  n.28. 

2*  Harris  v.  Joint  School  Dist.,  41  F.3d.  447  (9th  Cir.  1994). 

"  Jones  V.  Clear  Creek  Independent  School  Dist.,  911  F.  2d.  963  (5th  Cir.  1992),  cert, 
denied,  1 13  S.  Ct.  2950  (1993).  See  also  Adler  v.  Duval  County  School  Bd. ,  851  F.  Supp.  446 
(M.D.  Fla  1994). 
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The  crisis  we  face  today  in  protecting  religious  liberty  is  two-fold.  First,  over 
the  past  thirty  years,  the  Supreme  Court  has  ignored  the  original  understanding  of  the  First 
Amendment.  Having  cut  the  First  Amendment  free  from  its  foundational  base,  the  Supreme 
Court  has  pliably  bent  its  protections  to  come  in  conformance  with  the  majority  of  the  Justices 
at  any  one  time.  Since  the  First  Amendment  was  wrenched  from  its  foundation,  the  Court  has 
been  forced  to  develop  rules  for  its  application,  and  therefore  developed  the  Lemon  test.  The 
problem  with  the  Lemon  test  is  that  it  injects  a  great  deal  of  subjectivity  into  its  application,  and 
from  the  very  onset  requires  that  the  religious  practice  be  secularized  in  order  to  pass 
constimtional  scrutiny.  Thus,  religion  is  placed  on  the  defensive,  having  to  secularize  its 
meaning  and  expression.  Though  the  Court  has  been  asked  repeatedly  to  clarify  this  test,  it  has 
refused  to  do  so.  Second,  the  lower  federal  courts  have  been  forced  to  apply  the  Lemon  test. 
Mass  confusion  has  resulted  in  its  application.  For  almost  every  federal  district  court  opinion 
stating  one  proposition,  one  can  find  another  federal  district  court  holding  exactly  the  opposite. 
Many  of  these  cases  have  not  been  appealed  through  the  appellate  level,  and  most  have  not  made 
their  way  to  the  United  States  Supreme  Court.  Consequently,  many  of  the  federal  district  court 
cases  still  remain  and  have  never  been  clarified.  For  practical  purposes,  many  religious  liberties 
have  been  lost  for  lack  of  funds  to  carry  on  the  battle.  Because  the  Supreme  Court  has 
developed  such  an  unworkable  test,  it  has  opened  the  floodgates  to  religious  liberty  litigation. 
Courts  have  gone  in  all  directions  applying  the  Lemon  test,  and  religious  adherents  have  often 
been  frustrated  when  they  first  enter  the  federal  district  court  and  are  unable  to  take  the  case  any 
higher  to  have  it  clarified  or  possibly  overturned.  To  illustrate  this  point,  I  have  listed  below 
a  number  of  conflicting  decisions  considering  the  same  issue.    In  most  cases  I  have  cited  the 
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federal  district  court  cases  simply  to  illustrate  the  confusion  among  those  courts.  While  the 
propositions  stated  below  may  not  be  the  final  ruling  of  the  court,  as  the  case  may  have  been 
appealed  to  a  higher  judicial  body,  the  cases  are  cited  to  illustrate  the  religious  liberty 
quagmire.^* 

In  the  area  of  release  time,  courts  have  allowed  students  to  go  off  school  premises 
for  religious  instruction^'  so  long  as  the  instruction  did  not  take  place  near  the  school 
building.'"  Some  courts  have  ruled  it  unconstitutional  for  students  to  handcarry  attendance  slips 
from  the  parochial  instruction  back  to  the  public  school.-"  Other  courts  haVe  ruled  that 
elective  credit  cannot  be  given  for  the  parochial  course.'^  Some  courts  have  ruled  that  public 
school  intercoms  were  permitted  in  seminary  classrooms  and  public  schools  could  maintain 
mailboxes  for  seminary  instructors.''    Schools  have  been  forced  to  defend  the  recognition  of 


^*  The  cases  cited  between  footnotes  29  and  91  are  mostly  citations  to  the  federal  district 
courts.  These  cases  are  not  shepardized  and  may  have  been  overruled  by  either  a  circuit  court 
of  appeals  or  the  United  States  Supreme  Court.  The  cases  are  listed  only  as  examples  of  the 
confusion  caused  by  the  Lemon  test  and  therefore  may  not  represent  the  final  holding  or 
established  law. 

^'  Lanner  v.  Wimmer,  662  F.2d  1349  (10th  Cir.  1981);  Smith  v.  Smith,  523  F.2d  121  (4th 
Cir.  1975);  Stcae  v.  Thompson,  225  N.W.2d  678  (1975). 

'°  Doe  V.  Shenandoah  County  School  Board,  17>1  F.  Supp.  913  (W.D.  Va.  1990). 

"  Lanner,  662  F.2d  1349;  Thompson,  225  N.W.2d  678. 

"  Lanner,  662  F.2d  1349;  See  Minnesota  Federation  of  Teachers  v.  Nelson,  740  F.  Supp. 
694  (D.  Minn.  1990). 
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religious  observances'"  and  prohibition  of  school  dances." 

A  parochial  school  child  can  participate  in  a  public  school  band  course,'^  but 
cannot  participate  in  an  all-county  band."  If  a  parochial  school  child  needs  remedial  services, 
the  district  may  be  allowed  to  fund  services  at  the  student's  school,'*  but  such  provision  may 
be  void  on  its  face,''  or  funds  may  be  allowed  only  if  services  are  performed  at  "neutral 
sites. "'"' 

Public  funds  may  be  used  to  lease  classroom  space  from  a  church  related  school, 
but  only  if  public  school  children  are  shielded  from  religious  influence.'"  Public  schools 
may"^  or  may  not"'  lease  classroom  space  in  parochial  schools.     Private  school  students  or 


'"  See  Florey  v.  Sioux  Falls  School  District  49-5,  619  F.2d  1311  (8th  Cir.  1980).  See  also 
Student  Members  of  Playcrafters  v.  Board  of  Education,  424  A. 2d  1192  (N.J.  1981)  (School 
board  forced  to  defend  policy  of  prohibiting  extracurricular  activities  on  Friday,  Saturday,  and 
Sunday). 

'^  See  Clayton  v.  Place,  884  P. 2d  376  (8th  Cir.  1989). 

'*  Snyder  v.  Charlotte  Public  School  District,  421  Mich.  517,  365  N.W.2d  151  (1985). 

"  Thomas  v.  Allegheny  County  Board  of  Education,  51  Md.  App.  312,  443  A. 2d  622 
(1982). 

"  See  Walker  v.  San  Francisco  Unified  School  District,  741  F.  Supp.  1386  (N.D.  Cal. 
1990);  Thomas  v.  Schmidt,  397  F.  Supp.  203  (D.R.I.  1975). 

"  Wamble  v.  Bell,  598  F.  Supp.  1356  (W.D.  Mo.  1984);  Viss  v.  Pittenger,  345  F.  Supp. 
1349  (E.D.  Pa.  1972). 

^  Felton  V.  Secretary,  739  F.2d  48  (2d  Cir.  1984);  Pulido  v.  Cavasos,  728  F.  Supp.  574 
(W.D.  Mo.  1989);  Filler  v,  Port  Washington  University  Free  School  District,  436  F.  Supp.  1231 
(E.D.N.Y.  1977);    Wolman  v.  Essex,  All  F.  Supp.  1113  (S.D.  Ohio  1976). 

"'  Thomas  v.  Schmidt,  397  F.  Supp.  203  (D.R.I.  1975). 

"^  Spacco  V.  Bridgewater  School  Department ,  722  F.  Supp.  834  (D.  Mass.  1989);  Americans 
United  for  Separation  of  Church  &  State  v.  Paire,  359  F.  Supp.  505  (D.N.H.  1973);  Americans 
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religious  organizations  may''^  or  may  nof*'  be  permitted  to  utilize  public  school  facilities. 
Financial  assistance  programs  for  needy  students  attending  private  schools  have  failed  the  Lemon 
test/*  Some  courts  have  disqualified  private  college  students  from  receiving  government  tuition 
grants,"'  while  other  courts  have  allowed  such  grants.^    Some  plans  have  been  upheld  only 


United  for  Separation  of  Church  &  State  v.  Paire,  348  F.  Supp.  506  (D.N.H.  1972);  Citizens 
to  Advance  Public  Education  v.  Porter,  237  N.W.2d  232  (Mich.  1976)  (shared  time  secular 
education  program). 

■*'  See  Americans  United  for  Separation  of  Church  &  State  v.  School  District  of  Grand 
Rapids,  546  F.  Supp.  1071  (W.D.  Mich  1982);  Americans  United  for  Separation  of  Church  & 
State  V.  Porter,  485  F.  Supp.  432  (W.D.  Mich.  1980);  Americans  United  for  Separation  of 
Church  &  State  v.  Board  of  Education,  369  F.  Supp.  1059  (E.D.  Ky.  1974). 

^  Gregoire  v.  Centennial  School  District,  907  F.2d  1366  (3d  Cir.  1990);  Parents 
Association  of  P.S.  16  v.  Quinones,  803  F.2d  1235  (2d  Cir.  1986);  Country  Hills  Christian 
Church  V.  Unified  School  District,  560  F.  Supp.  1207  (D.  Kan.  1983);  Resnick  v.  East 
Brunswick  Township  Board  of  Education,  389  A. 2d  944  (N.J.  1978);  cf.  Chess  v.  Widmar,  635 
F.2d  1310  (8th  Cir.  1980)  (University  must  allow  recognized  student  organizations  to  use  school 
facilities  for  religious  purposes). 

■"  Lubbock  Civil  Liberties  Union  v.  Lubbock  Independent  School  District,  669  F.2d  1038  (5th 
Cir.  1982);  Lamb's  Chapel  vs.  Center  Moriches  School  District,  736  F.  Supp.  1247  (E.D.N.Y. 
1990);  Resnick  v.  East  Brunswick  Township  Board  of  Education,  135  N.J.  Super.  257,  343  A. 2d 
127  (1975);  cf  Wallace  v.  Washoe  County  School  Board,  701  F.  Supp.  187  (D.  Nev.  1988); 
Ford  V.  Manuel,  629  F.  Supp.  771  (N.D.  Ohio  1985). 

**  Wolman  v.  Essex,  342  F.  Supp.  399  (S.D.  Ohio  1972);  People  v.  Howlett,  305  N.E.2d 
129  (111.  1973);  Weiss  v.  Bruno,  82  Wash.  2d  199,  509  P.2d  973  (1973),  contra  Barrera  v. 
Wheeler,  475  F.2d  1338  (8th  Cir.  1973). 

•"  See  d'Errico  v.  Lesmeister,  570  F.  Supp.  158  (D.N.D.  1983);  Smith  v.  Board  of 
Governors,  429  F.  Supp.  871  (D.N.C.  1977);  Americans  United  for  Separation  of  Church  & 
State  V.  Dunn,  384  F.  Supp.  714  (M.D.  Tenn.  1974);  Americans  United  for  Separation  of 
Church  &  State  v.  Bubb,  379  F.  Supp.  872  (D.  Kan.  1974);  Opinion  of  the  Justices,  280  So.2d 
547  (Ala.  1973);  State  v.  Swanson,  102  Neb.  125,  219  N.W.2d  727  (1974).  But  cf  Durham  v. 
McLeod,  192  S.E.2d  202  (S.C.  1972)  (loans  constitutional). 

"*  See  Americans  United  for  Separation  of  Church  &  State  v.  BlarUon,  433  F.  Supp.  97 
(M.D.  Tenn.  1977);  Lendall  v.  Cook.  432  F.  Supp.  971  (D.  Ark.  1977);  Americans  United  for 
Separation  of  Church  &  State  v.  Rogers,  538  S.W.2d  711  (Mo.  1976);  Cecrle  v.  Illinois 
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when  the  use  of  the  funds  is  restricted."'  Students  may  receive  grants  to  study  philosophy  or 
rehgion  in  public  schools,  but  not  theology  in  pervasively  sectarian  schools  failing  a  36-prong 
test.'"  However,  Veteran's  Administration,  and  some  handicap  tuition  assistance  programs, 
have  generally  been  held  valid  for  recipients  attending  sectarian  schools." 

Some  courts  have  ruled  that  the  state  may  provide  bus  transportation  to  private 
school  children,'^  but  in  Rhode  Island,  the  enabling  statute  was  stricken  three  times.^^  Public 
funds  cannot  be  used  to  provide  textbooks  to  private  school  students  in  some  states,'"  but  in 


Educational  Facilities  Authority,  288  N.E.2d  402  (111.  1972). 

"'  See  Walker  v.  San  Francisco  Unified  School  District,  741  F.  Supp.  1386  (N.D.  Cal. 
1990);  Lendall,  432  F.  Supp  971;  Smith  v.  Board  of  Governors,  429  F.  Supp.  871  (D.N.C. 
1977);  Americans  United  for  Separation  of  Church  &  State  Fund.  Inc.  v.  State,  648  P. 2d  1072 
(Colo.  1982). 

'°  See  Minnesota  Federation  of  Teachers  v.  Nelson,  740  F.  Supp  694  (D.  Minn.  1990);  But 
cf.  In  Re  Dickerson,  474  A. 2d  30  (N.J.  1983)  (testamentary  scholarships  for  ministry  students 
at  public  institute  constimtional). 

"  Witters  v.  Washington  Department  of  Service  of  the  Blind,  AlA  U.S.  481  (1986);  Bob 
Jones  University  v.  Johnson.  396  F.  Supp.  597  (D.S.C.  1974). 

'^  Rhode  Island  Federation  of  Teachers  v.  Norberg.  630  F.2d  855  (1st  Cir.  1980)  (provision 
valid  but  not  severable);  Cromwell  Property  Owners  Association  v.  Toffolon,  495  F.  Supp.  915 
(D.  Conn.  1979);  Board  of  Education  v.  Bakalis,  54  111. 2d  448,  299  N.E.2d  737  (1973);  State 
V.  School  District,  320  N.W.2d  472  (Neb.  1982);  Springfield  School  District  v.  Department  of 
Education,  397  A. 2d  1154  (Pa.  1979);  cf  Americans  United  for  Separation  of  Church  &  State 
V.  Benton,  413  F.  Supp  955  (S.D.  Iowa  1975)  (no  cross-district  transport). 

"  Members  of  Jamestown  School  Committee  v.  Schmidt,  699  F.2d  1  (1st  Cir.  1983); 
Members  of  Jamestown  School  Committee  v.  Schmidt,  525  F.  Supp.  1045  (D.R.I.  1981); 
Members  of  Jamestown  School  Committee  v.  Schmidt,  All  F.  Supp.  1338  (D.R.I.  1977). 

'"  California  Teachers  Association  v.  Riles,  632  P.2d  953  (Cal.  1981);  Mallory  v.  Barrera, 
544  S.W.2d  556  (Mo.  1976);  Paster  v.  Tussey,  512  S.W.2d  97  (Mo.  1974);  contra  Elbe  v. 
Yankton  Independent  School  District  No.  1,114  F.2d  848  (8th  Cir.  1983);  Wolman  v.  Essex,  417 
F.  Supp.  1113  (S.D.  Ohio  1976);  Cunningham  v.  Lutjeharms,  Til  Neb.  756,  437  N.W.2d  806 
(Neb.  1989). 
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others,  it  is  acceptable  for  the  state  to  reimburse  parochial  schools  for  textbook  expenditures.'' 
Decisions  have  limited  the  provision  of  educational  materials  to  sectarian  schools.'*  In  some 
cases  states  may  not  reimburse  a  sectarian  school  for  costs  incurred  performing  state-mandated 
tasks,  such  as  testing  and  record-keeping,"  but  in  other  cases  it  is  permissible.'* 

State  regulation  of  private  schools  regarding  compulsory  attendance,"  teacher 
certification,*"  and  curriculum*'  have  been  upheld.    State  employees  may  not  teach  or  provide 


"  Americans  United  for  Separation  of  Church  &  State  v.  Paire,  359  F.  Supp.  505  (D.N.H. 
1973);  Pennsylvania  Department  of  Education  v.  The  First  School,  348  A.2d  458  (Pa.  1975). 

'*  Americans  United  for  Separation  of  Church  &  State  v.  Oakey,  339  F.  Supp.  545  (D.  Vt. 
1972);  but  see  Wolman  v.  Essex,  417  F.  Supp.  1113  (S.D.  Ohio  1976). 

'^  Committee  for  Public  Education  &  Religious  Liberty  v.  Levitt,  342  F.  Supp.  439 
(S.D.N.Y.  1972). 

'*  Committee  for  Public  Education  &  Religious  Liberty  v.  Levitt,  461  F.  Supp.  1123 
(S.D.N.Y.  1978);  Thomas  v.  Schmidt,  397  F.  Supp.  203  (D.R.I.  1975). 

"  Fellowship  Baptist  Church  v.  Benton,  815  F.2d  485  (8th  Cir.  1987);  Attorney  General  v. 
Bailey,  436  N.E.2d  139  (Mass.  1982);  State  v.  Shaver,  294  N.W.2d  883  (N.D.  1980). 

^  Fellowship  Baptist  Church,  815  F.2d  486;  but  cf.  Bangor  Baptist  Church  v.  State,  549  F. 
Supp.  1208  (D.  Me.  1982);  Johnson  v.  Charles  City  Community  Schools  Board  of  Education, 
368  N.W.2d  74  (1985);  Sheridan  Road  Baptist  Church  v.  Department  of  Education,  348  N.W.2d 
263  (Mich.  1984);  State  v.  Faith  Baptist  Church,  207  Neb.  802,  301  N.W.2d  571  (1981).  cf 
State  V.  Anderson,  All  N.W.2d  316  (N.D.  1988)  (home  schooling  parents  violated  teacher 
certification  requirements). 

*'  New  Life  Baptist  Church  Academy  v.  East  Longmeadow,  885  F.2d  952  (1st  Cir.  1989); 
Sheridan  Road  Baptist  Church  v.  Department  of  Education,  348  N.W.  2d  263  (Mich.  1984); 
State  V.  Faith  Baptist  Church,  301  N.W.2d  571  (1981);  cf.  New  Jersey  State  Board  of  Higher 
Education  v.  Board  of  Directors,  448  A. 2d  988  (N.J.  1982)  (prohibiting  conferring  of  degree 
by  unlicensed  institution  applied  to  a  sectarian  college  whose  religious  doctrine  precluded  state 
licensure). 
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remedial  services  in  private  schools,*^  but  may  visit  classrooms  to  observe  both  secular  and 
religious  teaching,  suggest  teacher  replacements,  and  review  accreditation."  However,  student 
teachers  may  not  receive  credit  for  teaching  at  parochial  schools.** 

State  inquiry  into  a  religious  organization's  operating  costs  violates  the 
Establishment  Clause,"  unless  requested  by  the  Internal  Revenue  Service.**  The  state  may 
enforce  compliance  with  minimum  wage  laws,*'  the  Fair  Labor  Standards  Act,**  and  force 
participation  in  FICA  and  FUTA,*'  despite  an  organization's  religious  beliefs  to  the  contrary. 


*-  Pulido  V.  Cavazos,  728  F.  Supp.  574  (W.D.  Mo.  1989);  Wamble,  598  F.  Supp  1356; 
Americans  United  for  Separation  of  Church  &  State  v.  Porter,  485  F.  Supp.  432  (W.D.  Mich. 
1980);  Americans  United  for  Separation  of  Church  &  State  v.  Board  of  Education,  369  F.  Supp 
1059  (E.D.  Ky.  1974);  but  see  Walker  v.  San  Francisco  United  School  District,  741  F.  Supp. 
1386  (N.D.  Cal.  1990). 

*'  New  Life  Baptist  Church  Academy  v.  East  Longmeadow,  885  F.2d  952  (1st  Cir.  1989). 

**  Stark  V.  St.  Cloud  State  University,  802  F.2d  1046  (8th  Cir.  1986). 

^  Surinach  v.  Pesquera  de  Busquets,  604  F.2d  73  (1st  Cir.  1979);  Fernandez  v.  Linm.  465 
F.  Supp.  493  (N.D.  Tex.  1979).  See  also  Heritage  Village  Church  &  Missionary  Fellowship  v. 
State,  263  A. 2d  726  (N.C.  1980)  (act  requiring  only  certain  religious  groups  to  file  information 
is  unconstitutional). 

**  United  States  v.  Freedom  Church,  613  F.2d  1316  (1st  Cir.  1979);  Lutheran  Social  Service 
V.  United  States,  583  F.  Supp.  1298  (D.  Minn.  1984);  cf  Hernandez  v.  Commissioner,  819  F.2d 
1212  (1st  Cir.  1987);  St.  Bartholomew's  Church  v.  City  of  New  York,  728  F.  Supp.  958 
(S.D.N.Y.  1989)  (state  inquiry  into  church  records  does  not  violate  entanglement  prong). 

^^  Archbishop  of  Roman  Catholic  Apostolic  Archdiocese  v.  Guardiola.  628  F.  Supp.  1173 
(D.P.R.  1985);  Donovan  v.  Shenandoah  Baptist  Church,  573  F.  Supp.  320  (W.D.  Va.  1983). 

**  Dole  V.  Shenandoah  Baptist  Church.  899  F.2d  1389  (4th  Cir.  1990);  E.E.O.C.  v. 
Freemont  Christian  School,  781  F.2d  1362  (9th  Cir.  1986);  Ninth  &  O  St.  Baptist  Church  v. 
E.E.O.C,  616  F.  Supp.  1231  (W.D.  Ky.  1985);  Russell  v.  Belmont  College,  554  F.  Supp.  667 
(M.D.  Tenn.  1982). 

*'  South  Ridge  Baptist  Church  v.  Industrial  Commission,  911  F.2d  1203  (6th  Cir.  1990) 
(church  included  within  workers'  compensation  system);  Bethel  Baptist  Church  v.  United  States, 

15 


296 


The  National  Labor  Relations  Board  may  not  be  applicable  to  parochial  schools,™  but  a  state 
labor  board  may  have  jurisdiction.^'  Sectarian  schools  are  prohibited  from  utilizing  CETA 
workers.'^  Civil  rights  statutes  have  not  been  enforced  against  religious  organizations,^'  but 
courts  have  split  as  to  whether  the  "reasonable  accommodation"  requirement  may  be  enforced 
against    secular   employees.^"      As   a   result,    religious    institutions   have   been   forced    to 


822  F.2d  1334  (3d  Cir.  1987);  Young  Life  v.  Division  of  Employment  &  Training,  650  P.2d  515 
(Colo.  1982)  (religious  organization  subject  to  unemployment  tax);  Baltimore  Lutheran  High 
School  Association  v.  Employment  Security  Administration,  490  A. 2d  701  (Md.  1985)  (school 
subject  to  unemployment  tax);  Contra  Grace  Lutheran  Church  v.  North  Dakota  Employment 
Security  Bureau,  294  N.W.  767  (N.D.  1980)  (church  not  subject  to  unemployment  tax);  The 
Christian  Jew  Foundation  v.  State,  353  S.W.2d  607  (Tex.  1983)  (organization  exempt  from 
unemployment  tax);  Community  Lutheran  School  v.  Iowa  Department  of  Job  Service,  326 
N.W. 2d  286  (Iowa  1982)  (school  exempt  from  unemployment  tax). 

™  Universidad  v.  N.L.R.B.,  793  F.2d  383  (1st  Cir.  1985);  see  also  N.L.R.B.  v.  Salvation 
Army,  763  F.2d  1  (1st  Cir.  1985);  N.L.R.B.  v.  Bishop  Ford  Central  Catholic  High  School,  623 
P. 2d  818  (2d  Cir.  1980);  Catholic  Bishop  v.  N.L.R.B..  559  F.2d  1112  (2d  Cir.  1977); 
McCormick  v.  Hirsh.  460  F.  Supp.  1337  (M.D.  Pa.  1978);  contra  N.L.R.B.  v.  St.  Louis 
Christian  Home,  663  F.2d  60  (8th  Cir.  1981);  Grutka  v.  Barbour,  549  F.2d  5  (7th  Cir. 
1977). 

"  Goldsborough  Christian  Schools.  Inc.  v.  United  States,  436  F.  Supp  1314  (E.D.N. C. 
1977);  cf  Catholic  High  School  Association  v.  Culvert.  753  F.2d  1161  (2d  Cir.  1985). 

^^  Decker  v.  O'Donnell,  663  F.2d  598  (7th  Cir.  1980)  (CETA  created  entanglement);  see 
also.  Decker  v.  Department  of  Labor,  473  F.  Supp.  770  (E.D.  Wis.  1979). 

^'  Dayton  Christian  Schools  v.  Ohio  Civil  Rights  Commission.,  766  F.2d  932  (6th  Cir. 
1985);  Cochran  v.  St.  Louis  Preparatory  Seminary.  Ill  F.  Supp.  1413  (E.D.  Mo.  1989); 
Maguire  v.  Marquette  University,  627  F.  Supp  1499  (E.D.  Wis.  1986);  E.E.O.C.  v. 
Southwestern  Baptist  Theological  Seminary.  485  F.  Supp.  255  (N.D.  Tex.  1980);  E.E.O.C.  v. 
Mississippi  College,  451  F.  Supp.  564  (S.D.  Miss.  1978);  contra  Dolter  v.  Wahlert  High  School, 
483  F.  Supp.  266  (N.D.  Iowa  1980);  McLeod  v.  Providence  Christian  School,  408  N.W.2d  146 
(Mich.  1987);  but  see  E.E.O.C.  v.  Pacific  Press  Publishing  Association,  676  F.2d  1272  (9th 
Cir.  1982). 

'"■  Protos  V.  Volkswagon  of  America.  Inc..  797  F.2d  129  (3d  Cir.  1986);  Nottleson  v.  Smith 
Steel  Workers,  643  F.2d  445  (7th  Cir.  1981);  E.E.O.C.  v.  Jefferson  Smurfit  Corp.  ,724  F.  Supp. 
881  (M.D.  Fla.  1989);  Gavin  v.  Peoples  Natural  Gas  Co..  464  F.  Supp.  622  (W.D.  Pa.  1979); 
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departmentalize  between  those  employees  who  carry  on  the  ministry  and  mission  of  the 
instimtion  from  other  employees  who  perform  routine  tasks.  Thus,  while  a  religious  institution 
may  discriminate  on  the  basis  of  religion  in  hiring  and  firing  a  school  professor,  it  may  not  do 
the  same  to  a  secretary. 

Two  entanglement  triangles  arise  in  the  provision  of  child  care.  First,  the  state 
may  purchase  child  care  services  from  religiously  affiliated  organizations^'  and  may  consider 
the  religious  preference  of  the  parents  for  placement,'*  but  the  agency  cannot  impose  its 
religious  doctrine  upon  a  child.''  Second,  religious  child  care  facilities  exempted  from 
licensure  may  or  may  not  be  deemed  to  fail  the  Lemon  test.'*  Church-run  day  care  centers  are 


Michigan  Department  of  Civil  Rights  v.  General  Motors,  317  N.W.  16  (Mich.  1982);  American 
Motors  Corp.  v.  Department  of  Industry,  Labor,  &  Human  Relations,  286  N.W. 2d  847  (Wis. 
1978). 

'5  Wilder  v.  Bernstein,    848  F.2d  1338  (2d  Cir.  1988). 

■'^  Id.,  cf  Dickens  v.  Ernesto,  281  N.E.2d  153  (N.Y.  1982)  (religious  affiliation 
requirements  in  adoption  proceeding  constitutional);  Bonjour  v.  Bonjour,  592  P. 2d  1233  (Alaska 
1979)  (stamte  specifying  religious  needs  of  child  upheld);  Zucco  v.  Garrett,  501  N.E.2d  875  (111. 
1986)  (awarding  custody  based  on  religious  practices  is  abuse  of  discretion). 

"  Ameth  v.  Gross,    699  F.  Supp.  450  (S.D.N.Y.  1988). 

'*  Forest  Hills  Early  Learning  Center  v.  Lukhard,  728  F.2d  230  (4th  Cir.  1984);  Forte  v. 
Colder,  725  F.  Supp.  488  (M.D.  Fla.  1989);  see  The  Corpus  Christi  Baptist  Church,  Inc.  v. 
Texas  Department  of  Human  Resources  481  F.  Supp.  1 101  (S.D.  Tex.  1979);  Forest  Hills  Early 
Learning  Center,  Inc.  v.  Grace  Baptist  Church,  846  F.2d  260  (4th  Cir.  1988);  North  Valley 
Baptist  Church  v.  McMahon,  696  F.  Supp  578  (E.D.  Cal.  1988);  Cohen  v.  City  ofDes  Plaines, 
742  F.  Supp.  458  (N.D.  111.  1990);  State  v.  Corpus  Christi  People's  Baptist  Church,  Inc.,  683 
S.W.2d  692  (Tex.  1984);  State  Department  of  Social  Services  v.  Emmanuel  Baptist  Pre-School, 
455  N.W. 2d  1  (Mich.  1990);  Pre-School  Owner's  Association  v.  Department  of  Children  & 
Family  Services,  518  N.E.2d  1018  (111.  1988);  Arkansas  Day  Care  Association,  v.  Clinton,  577 
F.  Supp  388  (E.D.  Ark.  1983).  cf  State  v.  McDonald,  1^1  P.2d  466  (Okla.  1989)  (religious 
affiliated  "boy's  ranch"  subject  to  state  licensing  requirements). 
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subject  to  zoning  restrictions  7'  but  a  city  may  not  exempt  them  from  requirements  imposed 
upon  commercial  operators.^ 

Courts  are  divided  over  whether  the  state  may*'  or  may  not*^  erect  a  cross  as 
a  war  memorial.  Where  a  state  exercised  eminent  domain  over  a  cemetery,  a  court  prohibited 
the  state  from  erecting  crosses  and  a  statue  of  Jesus,  but  allowed  the  state  to  provide  and  erect 
religious  markers  chosen  by  the  descendants.*^  Crosses  placed  on  government  property  have 
generally  been  prohibited,**  but  crosses  and  religious  symbols  on  official  seals  may  or  may  not 
be  permissible.*' 

The  Ten  Commandments  have  been  removed  from  schools,**  but  permitted  to 
remain  on  other  public  property.*'     A  legislature  may  designate  a  room  for  prayer  and 


■"  First  Assembly  of  God  v.  City  of  Alexandria,  739  F.2d  942  (4th  Cir.  1984). 

*"  Cohen  v.  City  ofDes  Plaines,  742  F.  Supp.  458  (N.D.  111.  1990);  cf  Arkansas  Day  Care 
Association,  577  F.  Supp.  388  (statute  disparately  treated  religious  facilities). 

*'  Eugene  Sand  &  Gravel.  Inc.  v.  Eugene,  276  Or.  1007,  558  P.2d  338  (1976). 

^  Jewish  War  Veterans  v.  United  States.  695  F.  Supp.  3  (D.D.C.  1988). 

*^  Birdine  v.  Moreland.    579  F.  Supp.  412  (N.D.  Ga.  1983). 

^  Mendelsohn  v.  City  of  St.  Cloud.  719  F.  Supp.  1065  (M.D.  Fla.  1989);  Hewitt  v.  Joyner. 
705  F.  Supp.  1443  (CD.  Cal.  1989);  ACLU  v.  Rabun  County  Chamber  of  Commerce,  Inc..  510 
F.  Supp.  886  (N.D.  Ga.  1981);  Fox  v.  City  of  Los  Angeles,  587  P.2d  663  (Cal.  1978). 

*5  Saladin  v.  City  of  Milledgeville.  812  F.2d  687  (11th  Cir.  1987);  Friedman  v.  Board  of 
City  Commissioners,  781  F.2d  777  (10th  Cir.  1985);  Foremasterv.  City  of  St.  George,  882  F.2d 
1485  (10th  Cir.  1989);  Harris  v.  City  ofZion,  927  F.2d  1401  (7th  Cir.  1991);  Johnson  v.  Board 
of  County  Commissioners,  528  F.  Supp.  919  (D.N.M.  1981);  Murray  v.  City  of  Austin.  744  F. 
Supp.  771  (W.D.  Tex.  1990). 

**  Ring  V.  Grand  Forks  Public  School  District,  483  F.  Supp.  272  (D.N.D.  1980). 

*'  Anderson  v.  Salt  Lake  City  Corp..  475  F.2d  29  (10th  Cir.  1972). 
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meditation,  but  religious  decorations  or  use  of  the  room  may  be  prohibited.** 

An  order  of  then-Governor  Ronald  Reagan  giving  state  employees  a  three  hour 
paid  holiday  on  Good  Friday  violated  the  Establishment  Clause,"  but  a  school  district  was 
permitted  to  designate  Good  Friday  a  paid  holiday  in  conjunction  with  a  Union  Contract.* 

As  a  result  of  our  abandonment  of  the  original  understanding  of  First  Amendment 
and  the  development  of  the  Lemon  test,  religion  has  been  put  on  the  defensive  by  forcing  it  to 
assume  a  cloak  of  secularism. 

When  there  is  some  form  of  religious  expression  that  we  wish  to  keep,  as  Justice 
Scalia  said,  we  either  bury  the  Lemon  test,  or  we  interpret  it  to  our  own  pleasing.  For  example, 
Justice  William  Brennen  stated  that  the  phrase  "under  God"  in  our  Pledge  of  Allegiance  is 
constitutional  because  it  no  longer  has  a  religious  purpose  or  meaning."  Under  the  Supreme 
Court's  rationale,  certain  religious  phrases,  such  as  "In  God  We  Trust,"  would  be  constitutional 
because  it  is  a  secular  form  of  religion.  In  other  words,  we  have  used  the  phrase  so  many  times 
that  it  has  lost  its  religious  meaning.  Under  this  bizarre  analysis,  at  one  time  the  phrase  would 
probably  have  been  unconstitutional,  but  because  we  have  used  it  so  much,  it  has  become 
constitutional  under  the  Lemon  test. 


**  Van  Zandt  v.  Thompson.  839  F.2d  1215  (7th  Cir.  1988). 

*'  Mandel  v.  Hodges.  54  Cal.  App.  3d  596  (1976). 

^  California  School  Employees  Association  v.  Sequoia  Union  High  School  District.  67 
Cal.  App. 3d  157  (1977);  cf.  Cammack  v.  Waihee,  673  F.  Supp.  1524  (D.  Haw.  1987)  (state  may 
declare  Good  Friday  a  legal  holiday). 

"  Schempp,  374  U.S.  at  304. 
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THE  DEMISE  OF  THE  FREE  EXERCISE  CLAUSE 

While  our  Establishment  Clause  jurisprudence  has  become  schizophrenic,  the  Free 
Exercise  Clause  of  the  First  Amendment  has  taken  a  back  seat  to  other  constitutional  protections. 
For  example,  in  1990  the  Supreme  Court  in  Employment  Division  v.  Smith, ^  ruled  that  we  no 
longer  have  the  "luxury"  in  this  country  to  tolerate  religious  liberty.  The  Supreme  Court  ruled 
that  any  neutral  and  generally  applicable  law  which  impacts  religion  will  nevertheless  be  upheld 
as  constitutional.'^  That  ruling  overturned  decades  of  Supreme  Court  interpretations  that 
granted  special  protection  to  the  free  exercise  of  religion.  As  a  result  of  the  Smith  case, 
religious  liberty  has  been  relegated  to  second  class  protection.  Now  the  religious  liberty  of 
private  citizens  is  no  greater  than  the  religious  liberty  granted  to  prisoners.**  According  to 
Chief  Judge  Posner  of  the  Seventh  Circuit  Court  of  Appeals,  "the  principle  derived  from  the 
free-exercise  clause  of  the  First  Amendment  [is]  that  government  must  accommodate  its  laws  of 


494  U.S.  872  (1990). 


^  Prior  to  the  Supreme  Court's  decision  in  Employment  Division  v.  Smith,  494  U.S.  872 
(1990),  thirty  years  of  Supreme  Court  jurispmdence  had  established  that  a  government  may  not 
substantially  burden  the  free  exercise  of  religion  absent  a  demonstration  that  such  burden  was 
the  least  restrictive  means  of  furthering  a  compelling  government  interest.  See,  e.g.,  Wisconsin 
V.  Yoder,  406  U.S.  205  (1972)  (state's  interest  in  universal  education  was  not  sufficiently 
compelling  to  outweigh  religious  tradition  of  Amish  forbidding  formal  education  past  the  eighth 
grade);  Sherbert  v.  Vemer,  'ilA  U.S.  398  (1963)  (compelling  state  interest  did  not  justify  denial 
of  unemployment  benefits  to  Seventh-day  Adventist  who  established  working  on  Saturday  would 
require  her  to  break  her  Sabbath).  Noting  that  Smith  "dramatically  weakened  die  Constitutional 
protection  for  freedom  of  religion,"  S.Rep.  No.  Ill,  103rd  Cong.,  1st  Sess.  3  (1993),  Congress 
passed  RFRA  "to  restore  the  compelling  state  interest  test  as  set  forth  in  Sherbert  v.  Vemer  . 
.  .  and  Wisconsin  v.  Yoder  ...  and  to  guarantee  its  application  in  all  cases  where  free  exercise 
of  religion  is  substantially  burdened."   42  U.S.C.  §  2000bb(b). 

**  In  a  prisoner  rights  case,  the  Eighth  Circuit  Court  of  Appeals  stated  that  "Snuth  does  not 
alter  the  rights  of  prisoners;  it  simply  brings  the  free  exercise  rights  of  private  citizens  closer 
to  those  of  prisoners."    Salaam  v.  Lockhart,  905  F.2d  1168,  1171  (8th  Cir.  1990). 
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general  applicability  to  the  special  needs  of  the  religious  minorities.  [T]hat  principle  is 
moribund  after  Employment  Division  v.  Smith.^  In  another  case  the  Seventh  Circuit  again 
recognized  that  "Smith  cut  back,  possibly  to  minute  dimensions,  the  doctrine  that  requires 
government  to  accomodate,  at  some  cost,  minority  religious  preferences.  "**  Indeed,  the  Smith 
decision  represents  "a  considerable  shift  in  the  Court's  direction  in  free  exercise 
jurisprudence."''  Prior  to  the  Snuth  decision,  there  was  a  presumption  that  religious 
organizations  were  not  intended  to  be  regulated  by  Congress  unless  they  were  specifically 
included  in  the  statutory  language,**  but  after  Smith,  there  is  a  presumption  that  religious 
groups  are  not  to  receive  any  special  treatment  unless  specifically  stated  by  the  legislature.'' 
Since  Smith,  Native  American  Indians  have  been  prohibited  by  some  courts  from  using  peyote 
during  their  worship  services.'""  Landmark  laws  which  prohibit  a  church  from  expanding  its 
ministry  have  nevertheless  been  upheld  as  constitutional  because  they  are  neutral  and  generally 
applicable  regulations.'"'    As  a  result  of  the  Smith  decision,  neutral  zoning  laws  of  general 


'5  Miller  v.  Civil  City  of  South  Bend,  904  F.2d  1081,  1102-03  (7th  Cir.  1990)  (en  banc) 
(citations  omitted). 

^  Hunafa  v.  Murphy,  907  F.2d  46,  48  (7th  Cir.  1990). 

'"  United  States  v.  Board  of  Education  for  the  School  District  of  Philadelphia,  91 1  F.2d  882, 
888  n.3  (3rd  Cir.  1990). 

'*  N.L.R.B.  V.  Catholic  Bishop  of  Chicago,  440  U.S.  490  (1979). 

'^  Intercommunity  Center  for  Justice  and  Peace  v.  INS,  910  F.2d  42  (2d  Cir.  1990). 

'°"  Peyote  Way  Church  of  God  v.  Thomburgh,  922  F.2d  1210  (5th  Cir.  1991). 

'"'  St.  Bartholomew's  Church  v.  City  of  New  York,  914  F.2d  348  (2d  Cir.  1990). 
It  is  obvious  that  the  Landmarks  Law  has  drastically  restricted  the 
Church's   ability   to   raise   revenues   to  carry   out   its   various 
charitable  and  ministerial  programs.    In  this  particular  case,  the 
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applicability  have  restricted  the  ability  of  churches  to  either  locate  their  ministry,"'^  or  to  carry 
on  their  Biblical  mandate  and  mission  to  comfort  the  homeless  or  feed  the  hungry.'"' 

To  counteract  the  Supreme  Court's  abandonment  of  religious  liberty,  Congress 
passed  the  Religious  Freedom  Restoration  Act  in  1993."'^  Unformnately,  a  federal  court  in 
Texas  has  recently  ruled  the  act  unconstitutional,  ruling  that  Congress  did  not  have  the  authority 
to  overrule  the  decision  of  the  United  States  Supreme  Court."" 

If  the  Smith  decision  were  in  existence  at  the  time  of  Prohibition,  the  Roman 
Catholic  Church  would  have  been  prohibited  from  practicing  communion.  In  other  words,  the 
church  would  be  prohibited  from  taking  wine  during  the  communion  service  because  the  church 
would  have  faced  a  neutral  law  of  general  applicability  that  forbade  the  sale  and  consumption 
of  alcoholic  beverages.  After  Smith,  Roman  Catholic  teaching  hospitals  have  been  forced  to 
choose  between  performing  abortions  contrary  to  their  sincerely  held  religious  beliefs,  or 
forfeiting  their  teaching  hospital  status.  During  the  three  year  reign  of  terror  from  1990  to 
1993,  religious  freedom  was  significantly  damaged.    The  only  way  to  maintain  a  religious 


revenues  are  very  large  because  the  Community  House  is  on  land 
that  would  be  extremely  valuable  if  put  to  conamercial  uses. 
Nevertheless,  we  understand  Supreme  Court  decisions  to 
understand  that  neutral  regulations  that  diminish  the  income  of  a 
religious  organization  do  not  implicate  the  Free  Exercise  Clause. 
Id.  at  355. 

'*"  Cornerstone  Bible  Church  v.  City  of  Hastings,  948  F.2d  464  (8th  Cir.  1990). 

'"'  First  Assembly  of  God  v.  Collier  County,  20  F.3d  419  (1 1th  Cir.  1993),  opinion  modified 
on  denial  ofreh'g,  27  F.3d  526  (11th  Cir.  1994),  cert,  denied,  115  S.  Ct.  730  (1995). 

"^  42  U.S.C.  §  2000bb. 

""  Flores  v.  City  ofBoeme,  %11  F.  Supp.  355  (W.D.  Tex.  1995).  But  see  Belgard  v.  State 
of  Hawaii,  883  F.  Supp.  510  (D.  Haw.  1995)  (upholding  the  constitutionality  of  RFRA). 
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freedom  claim  was  to  link  it  up  to  some  other  form  of  constitutional  protection  such  as  Free 
Speech  or  Equal  Protection.  If  that  could  be  done,  the  religious  adherent  would  have  the  same 
protections  afforded  to  the  First  Amendment  Free  Speech  or  Equal  Protection  Clauses.  Standing 
alone,  the  Free  Exercise  Clause  is  no  longer  powerful  enough  to  protect  the  religious  liberty  of 
our  citizens.  Today,  religious  freedom  hangs  in  a  very  delicate  balance.  If  the  Supreme  Court 
agrees  with  the  federal  court  in  Texas  that  ruled  unconstitutional  the  Religious  Freedom 
Restoration  Act,  then  God  help  this  country.  The  Supreme  Court  has  already  indicated  that  we 
no  longer  have  the  luxury  of  tolerating  the  free  exercise  of  religion. 

The  combination  of  the  Supreme  Court's  convoluted  Lemon  test  mandating  a 
secular  society  with  the  loss  of  our  free  exercise  protections,  is  the  reason  we  need  a  religious 
equality  amendment.  Below  is  a  sampling  of  cases  that  we  at  Liberty  Counsel  have  encountered 
in  the  religious  morass. 

SAMPLE  CASES 
The  Bible 

A  fourth-grade  student  had  his  Bible  confiscated  when  he  brought  it  to  public 
school.  The  week  prior  to  this  incident  he  was  awarded  Student  of  the  Week,  and  the  week  of 
this  incident  he  was  awarded  the  higher  honor  of  Very  Special  Student.  Before  the  school  bell 
rang,  signaling  the  begiiming  of  another  school  day,  Joshua  was  silently  reading  his  Bible  when 
his  teacher  approached  him,  confiscated  the  Bible,  and  stated  in  front  of  the  entire  class,  "This 
is  a  public  school,  not  a  Bible  school."  The  teacher  explained  this  was  due  to  the  separation  of 
church  and  state.  On  a  subsequent  day  the  student  brought  his  Bible  back  to  school.  The  Bible 
was  closed  sitting  by  his  other  books  when  the  teacher  again  approached  him,  pointed  to  the 
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Bible,  and  summoned  the  principal,  after  stating,  "We  need  to  talk  to  the  principal  about  that 
thing."  The  student  was  taken  to  the  principal's  office  where  he  was  interrogated  for  more  than 
an  hour.  He  was  asked  questions  like  "Why  do  you  read  the  Bible?"  and  "Where  do  you  go  to 
church?"  He  was  then  forced  to  sit  in  the  comer  of  a  room,  detained  the  entire  day  for  the  sole 
"crime"  of  bringing  his  Bible  to  school.  When  Joshua's  father  subsequently  spoke  to  the 
principal,  she  stated  that  as  soon  as  students  step  on  the  school  bus,  they  are  under  the  school's 
jurisdiction  and  they  cannot  bring  their  Bible,  nor  can  they  share  their  faith  during  non-class 
time  because  to  do  so  might  offend  another  student.  The  principal  acknowledged  that  students 
can  talk  about  politics  or  read  secular  books,  but  religion  was  a  different  matter. 

*  *  *  * 

In  another  case  a  hispanic  student  by  the  name  of  Jesus  was  told  that  he  could  not 
bring  his  pictorial  Bible  to  free  reading  time.  With  only  a  few  weeks  left  in  the  school  year, 
the  teacher  in  charge  of  the  free  reading  class  told  the  students  to  bring  books  from  home  that 
they  wanted  to  read  during  free  reading  time.  Jesus  brought  his  pictorial  Bible  and  was  reading 
it  to  himself  when  the  teacher  approached  him,  and  stated  he  could  not  bring  the  Bible  to  school 
because  of  the  separation  of  church  and  state.  He  was  forced  to  put  the  Bible  under  his  desk, 
and  since  he  did  not  have  anything  else  to  read,  was  forced  to  lay  his  head  down  on  top  of  his 
desk  for  the  remainder  of  the  class.  Maria,  his  mother,  had  migrated  from  Cuba  to  the  United 
States  twenty  years  previously.  She  stated  that  she  came  here  for  the  purpose  of  freedom  and 
was  astounded  at  what  she  encountered. 

For  brevity  sake,  I  have  mentioned  only  these  two  cases  involving  students 
bringing  Bibles  to  school.     For  the  record,  we  have  encountered  many  of  these  instances 
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throughout  the  country. 

Posters 

Peggy  has  ten  children  in  public  schools  in  Wisconsin.  Families  were  asked  to 
participate  in  celebration  of  the  twenty-fifth  anniversary  of  the  school  by  making  posters  on  the 
theme  of  "Honor  the  past,  embrace  the  present,  prepare  for  the  future. "  The  family's  poster  has 
four  sections:  faith,  family,  country,  and  knowledge.  (See  Exhibit  A)  In  the  faith  section,  there 
was  a  picture  of  a  person  wearing  a  t-shirt  with  the  word  "Jesus. "  The  family  included  this 
picture  to  highlight  the  importance  of  their  faith  and  the  faith  in  the  community.  The  poster  was 
originally  displayed,  but  the  principal  removed  it,  while  the  others  remained  on  display.  The 
poster  was  removed  solely  because  one  of  the  images  was  religious.  The  school  had  the 
impression  that  it  must  censor  out  this  poster  because  the  display  was  religious. 

Show  and  Tell 

A  sixth-grade  class  was  assigned  the  task  of  doing  a  book  report  and  reading  their 
reports  in  front  of  the  entire  class.  A  sixth-grader  by  the  name  of  Lisa  wanted  to  do  her  book 
report  on  the  book  of  Genesis.  None  of  the  other  students  were  required  to  give  disclaimers 
distancing  the  class  from  the  book  being  reviewed,  but  Lisa  was  told  she  has  to  state  a 
disclaimer  to  the  effect  that  while  she  realized  everyone  in  the  class  was  not  Christian,  these 
were  her  own  personal  views.  Lisa  gave  her  book  review,  but  did  not  state  such  a  disclaimer. 
Consequently,  she  was  reprimanded  by  the  teacher.  No  other  student  was  required  to  publically 
give  a  disclaimer  prior  to  their  book  reports. 

*  *  *  * 

An  eleventh-grader  was  told  that  he  could  not  distribute  religious  literature  on 
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school  grounds,  and  was  forced  to  turn  his  religious  t-shirt  inside  out.    Other  students  were 
permitted  to  wear  t-shirts  with  various  secular  writing,  but  Ernesto  was  suspended  for  his  action. 

Literature  Distribution 
On  October  30,  a  fifth-grade  student  by  the  name  of  Amber  brought  literature  to 
class  in  a  backpack.  The  literature  consisted  of  an  invitation  to  an  after  school  program  which 
was  an  alternative  to  a  Halloween  party  presented  by  a  church,  and  a  Jews  for  Jesus  gospel  tract. 
She  approached  her  teacher  and  asked  if  she  could  hand  out  this  literature  to  her  fellow 
classmates  during  noninstructional  time.  The  teacher  summoned  the  principal,  and  after  the 
principal  came  to  the  classroom  and  noticed  that  the  material  was  religious,  he  took  it  back  to 
his  office.  At  the  end  of  the  school  day.  Amber  asked  her  teacher  if  she  could  have  her 
literature  back  because  she  was  going  to  an  after  school  program  and  wanted  to  pass  out  the 
literature  to  her  friends.  The  teacher  directed  her  to  talk  with  the  principal.  When  she 
approached  the  principal,  he  told  Amber,  "I  will  not  have  religious  literature  on  my  campus." 
The  principal  had  actually  thrown  the  literature  in  the  garbage  and  would  not  return  it  to  Amber. 
Amber  was  devastated  by  this  action  and  began  crying.  This  case  eventuated  in  a  lawsuit 
because  smdents  were  permitted  to  distribute  secular  literature  but  not  religious  literature.  The 
school  lost  this  lawsuit  when  the  federal  court  ruled  the  principal's  actions  and  the  school  board 
policy  were  both  unconstitutional,  but  recent  reports  indicate  that  despite  the  federal  court  ruling, 
the  school  has  again  taken  action  against  smdents  to  prohibit  them  from  bringing  religious 
literature  on  campus. 

An  eighth-grade  student  by  the  name  of  Jennifer  wanted  to  distribute  the  religious 
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newspaper,  Issues  and  Answers,  to  her  fellow  classmates  during  noninstnictional  time.  When 
she  approached  the  assistant  principal  and  asked  for  permission  to  do  so,  the  assistant  principal 
inspected  the  newspaper  and  stated  the  school  prohibited  students  from  bringing  Bibles,  religious 
literature,  or  literature  that  quotes  the  Bible  because  of  the  separation  of  church  and  state.  Other 
students  were  allowed  to  distribute  secular  literature. 

Use  of  Public  Facilities 

Jim,  who  operates  a  ministry  known  as  Victory  Outreach  Ministry,  asked  for  and 
received  permission  to  conduct  seminars  in  a  public  housing  facility.  These  seminars  were 
meant  to  provide  needed  training  and  assistance  to  those  in  public  housing.  Other  secular 
organizations  were  permitted  to  conduct  seminars  within  the  facilities.  During  one  of  the 
seminars,  one  of  the  directors  of  the  facility  walked  by  the  classroom  and  noticed  that  Jim  had 
a  Bible  on  the  front  desk  as  he  was  teaching  the  class.  This  class  was  free  and  volimtary  to  any 
public  resident  who  wanted  to  attend.  Jim  was  interrupted  during  the  presentation  and  asked  to 
see  the  director  after  the  class  finished.  He  was  then  told  that  he  would  not  be  able  to  continue 
the  presentation  because  the  facility  would  not  tolerate  this  "Jesus  stuff"  on  their  premises. 
Additionally,  residents  of  the  facility  were  allowed  to  use  the  common  rooms  for  all  sorts  of 
secular  meetings.  However,  one  of  the  residents  asked  to  use  the  same  conmion  room  for  a 
Bible  study  with  other  residents,  and  this  request  was  refused. 

Graduation  Prayer 

In  Duval  County,  Florida,  the  school  adopted  a  memorandum  dealing  with 
graduation  messages.  The  memorandum  stated  that  the  graduating  senior  class  could  have  the 
opportunity  for  two  minutes  to  present  an  opening  and/or  closing  message  at  the  graduation 
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ceremony.  If  they  chose  to  present  a  message,  the  senior  class  would  select  a  student  volunteer 
from  the  senior  class.  No  outside  person  could  present  the  message.  The  school  indicated  that 
it  would  not  censor  the  content  of  the  message,  nor  would  it  require  a  pre-review  of  the 
message.  Of  the  seventeen  schools,  eleven  of  the  graduating  senior  classes  chose  to  have  a 
student  present  a  message  which  could  be  construed  as  religious.  The  remaining  schools  chose 
either  to  not  have  a  message,  or  the  message  was  secular  in  nature.  Notwithstanding,  the 
American  Civil  Liberties  Union  brought  suit  against  the  school  asking  the  federal  court  to  censor 
out  only  the  religious  aspects  of  the  senior  messages. 

In  another  case,  a  community  college  student  was  elected  by  her  class  peers  to 
say  a  prayer  at  their  nursing  school  graduation  service.  The  student  accepted  the  invitation  from 
her  fellow  classmates  and  her  name  was  printed  in  the  graduation  brochure.  However,  the 
nursing  director  told  the  student  that  she  could  not  say  a  prayer,  and  insisted  she  say  something 
secular,  giving  her  a  poem  to  recite.  When  the  student  refused  to  read  the  secular  poem  instead 
of  saying  her  prayer,  the  director  revoked  the  invitation,  the  evening  before  graduation.  The 
graduation  ceremony  proceeded  with  the  student's  name  listed  in  the  program,  but  the  student 
was  prohibited  from  being  on  the  platform.  This  graduate  was  an  exemplary  smdent  and  was 
well-liked  by  her  classmates.  Her  classmates  realized  that  faith  played  a  major  role  in  her  life, 
and  therefore  honored  her  by  asking  her  to  say  a  prayer.  Instead  of  graduation  being  a  joyous 
time,  the  student  was  devastated  and  her  classmates  were  disappointed. 

Bible  Clubs 

Notwithstanding  the  Equal  Access  Act,  student-initiated  Bible  clubs  on  public 
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school  campuses  are  still  frequent  targets  of  discrimination. 

For  example,  schools  have  allowed  secular  clubs  to  meet  during  the  day  but 
require  the  religious  clubs  to  meet  only  after  school  hours,  which  results  in  low  attendance  at 
these  clubs  because  of  the  inconvenient  meeting  times. 

Other  schools  have  allowed  students  to  have  secular  clubs  pictured  in  the  annual 
while  barring  the  religious  clubs. 

Alternatively,  schools  have  allowed  secular  clubs  access  to  bulletin  boards  while 

still  censoring  access  to  the  board  by  the  religious  or  pro-life  clubs. 

*  *  *  * 

A  new  twist  has  occurred  in  the  state  of  New  York  where  the  school  has  adopted 
a  nondiscrimination  policy  similar  to  what  is  currently  found  in  employment  discrimination. 
This  particular  school  forbade  a  religious  club  from  requiring  that  its  officers  be  Christian.  The 
nondiscrimination  policy  states  that  the  students  clubs  caimot  discriminate  on  the  basis  of  race, 
national  origin,  sex,  religion,  creed,  or  disability.  That  means  that  for  a  Christian  Bible  Club 
to  operate,  it  must  agree  not  to  require  that  the  officers  of  the  club  be  Christian.  In  other  words, 
a  Christian  club  would  have  to  agree  that  its  president  could  be  an  Atheist.  No  similar 
requirement  is  being  placed  upon  the  secular  clubs.  The  requirement  of  the  Christian  clubs  is 
as  ludicrous  as  requiring  a  black  student  club  to  have  a  white  supremacist  for  its  president. 
Nevertheless,  the  federal  district  court  ruled  that  such  a  nondiscrimination  policy  applied  against 
a  religious  student  club  was  permissible,  notwithstanding  the  fact  that  it  would  require  the 
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Christian  club  to  accept  an  Atheist  as  its  president.'"* 

Religious  Symbols 

A  public  park  in  Columbus,  Ohio,  permits  all  forms  of  secular  expression.  The 
city  banned  the  private  display  of  the  cross  during  the  Christmas  season  but  allowed  the  public 
display  of  a  Jewish  Menorah  during  the  same  season,  reasoning  that  the  cross  was  a  religious 
symbol  but  the  Menorah  was  a  secular  symbol. 

*  *  *  * 

In  New  Port  Ritchie,  Florida,  the  city  displayed  both  a  nativity  scene  and  a  Jewish 
Menorah,  but  a  Jewish  Rabbi  objected  to  the  display  of  the  nativity  of  scene.  The  nativity  scene 
was  taken  down,  but  after  some  controversy,  was  placed  back  up  by  a  4-3  vote. 

A  school  board  office  had  displayed  a  Christmas  tree.  Underneath  it  one 
employee  placed  a  nativity  scene,  but  a  school  official  required  the  removal  of  the  nativity  scene, 
stating  that  it  violated  the  separation  of  church  and  state.  The  same  schizophrenia  occurred 
within  the  postal  department  during  Christmas  of  1994. 

CONCLUSION 

I  could  continue  to  go  on  ad  infinitum.  Suffice  it  to  say  that  religion  is  a  target 
of  frequent  discrimination.  We  are  all  familiar  with  the  religious  harassment  guidelines  proposed 
by  the  EEOC.    It  appears  that  the  intent  of  these  guidelines,  though  thankfully  defeated  by 


"*  Hsu  V.  Roslyn  Union  Free  School  District  No.  3,  876  F.  Supp.  445  (E.D.N. Y.  1995). 
This  case  is  presently  on  appeal  to  the  Second  Circuit  Court  of  Appeals  in  New  York. 
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Congress,  is  now  being  implemented  by  the  Internal  Revenue  Service."" 

It  is  time  for  an  amendment  to  the  Constitution  to  protect  religious  equality.  In 
view  of  the  loss  of  free  exercise  rights,  and  the  hostile  attitude  of  the  courts  toward  religion, 
when  applying  the  Lemon  test,  it  is  time  that  people  of  faith  have  protection  against 
discrimination.  Such  protection  should  not  be  a  form  of  special  rights,  but  equal  rights.  Nor 
should  the  protection  permit  teacher-led  or  state-mandated  prayer,  but  it  should  permit  student- 
initiated  expression.  Religious  expression  should  be  protected  during  times  and  in  places  where 
secular  expression  is  also  permitted.  It  is  ironic  that  we  have  come  180  degrees  from  the  former 
Soviet  Union.  Today,  the  former  communist  government  invites  missionaries  from  America  to 
come  to  their  public  schools  to  teach  Bible  in  the  classroom.  Here,  we  have  to  go  to  federal 
court  to  maintain  the  right  to  carry  a  Bible  to  school.  When  discrimination  against  religious 
expression  and  religious  people  has  reached  such  an  epidemic  proportion,  it  is  time  that 
something  must  be  done  to  protect  our  God-given  religious  liberties.  Thank  you,  Mr.  Chairman. 


""  See  testimony  by  Ernest  J.  Istook,  Jr.  before  the  House  Judiciary  Committee  on  June  8, 
1995. 
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Mr.  Canady.  Thank  you,  Mr.  Staver. 

I  appreciate  your  testimony  and  the  examples  you  gave.  I  think 
they  are  particularly  helpful  to  us.  We  have  had  an  earlier  hearing 
just  a  couple  of  weeks  ago  in  Harrisonburg,  VA,  and  we  heard  some 
similar  examples  at  that  hearing  about  students  in  particular 
whose  rights  in  my  view  were  infringed. 

Now,  frequently  the  answer  that  we  have  to  those  examples  is 
that,  well,  that  should  not  happen  under  the  existing  law,  and  I 
agree  with  that — it  certainly  should  not  happen  under  the  first 
amendment — and  those  problems  can  be  corrected,  and  I  under- 
stand that  that  is  a  perspective  for  us  to  consider. 

I  do  think,  however,  that  what  we  are  seeing  is  evidence  of  an 
environment  of  hostility  toward  religious  expression,  which  is  deep- 
ly troubling,  and  that  is  why  we  are  holding  these  hearings,  and 
that  is  why  we  are  concerned  about  this  issue,  and  that  is  why  I 
believe  that  we  need  to  consider  acting  on  this  issue. 

You  know,  it  is  not  an  answer  to  say  '*Well,  if  you  are  subjected 
to  religious  persecution  or  discrimination  because  you  have  ex- 
pressed your  religious  beliefs  that  you  can  go  to  court,  you  can  sue 
your  school  board  and  get  relief."  These  things  should  not  be  hap- 
pening in  the  first  place,  and  we  have  got  to  find  a  better  way  of 
making  certain  that  they  do  not  happen  to  begin  with,  so  people 
will  not  have  to  go  to  attorneys  like  you  who  are  there  to  defend 
our  rights. 

Do  you  have  any  comments  in  connection  with  that? 

Mr.  Staver.  We  receive  many  phone  calls  from  around  the  coun- 
try. We  deal  with  religious  civil  liberties  nationwide,  and  particu- 
larly during  the  Christmas  season  we  receive  unbelievable,  bizarre 
telephone  calls  that  if  we  were  to  say  something  to  someone,  and 
if  we  did  not  check  out  the  facts,  they  would  think  we  were  making 
it  up. 

For  example,  students  in  the  pubUc  school  environment  are  being 
intimated  simply  because  of  their  religious  expression  and  faith. 
Students  are  allowed  to  wear  T-shirts  that  have  secular  expres- 
sions, but  not  T-shirts  that  have  John  3:16.  They  are  allowed  to 
distribute  secular  literature,  but  not  religious  literature.  We  have 
situations  where  students  were  told  they  could  not  bring  the  Bible, 
and  some  situations  where  students  were  suspended  for  bringing 
their  Bible  on  campus.  The  hostility  that  these  students  face  in  the 
school  is  certainly  acute,  but  it  also  has  trickled  out  into  other 
areas  of  the  public  square.  For  example,  in  Tallahassee,  FL,  just 
a  few  years  ago  an  individual  was  leading  a  study  in  a  public  hous- 
ing facility  common  area  where  other  outside  organizations  were 
allowed  to  give  presentations  to  the  housing  individuals.  When  the 
manager  of  the  housing  facility  came  by,  he  noticed  that  a  Bible 
was  on  the  group  leader's  desk.  This  was  a  voluntary  meeting 
where  the  housing  residents  would  come  to  hsten,  and  the  leader 
was  told  that  they  would  no  longer  have  this  Jesus  stuff  in  their 
housing  facility  in  Leon  County,  FL.  His  permit  was  revoked. 
Shortly  after  that  a  resident  asked  to  use  the  common  facility  room 
again  so  that  they  could  have  a  Bible  study  with  other  residents. 
Even  though  other  residents  were  allowed  to  use  the  common  facili- 
ties for  secular  meetings,  her  opportunity  was  denied.  We  had  to 
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go  through  a  Federal  court  challenge  simply  to  set  the  record 
straight. 

Those  kinds  of  things  are  proliferating  around  the  country,  and 
it  is  almost  as  though  you  have  your  finger  stuck  in  a  cracking 
dam,  and  something  needs  to  be  done  to  protect  this  situation. 

Mr.  Canady.  Thank  you,  Mr.  Staver. 

Mr.  Sensenbrenner. 

Mr.  Sensenbrenner.  Thank  you,  Mr.  Staver.  I  assume  that 
every  one  of  the  examples  that  you  gave  in  your  testimony  were 
based  upon  a  Federal  court  decision. 

Mr.  Staver.  These  are  Federal  court  cases.  They  are  all  our 
cases  where  we  were  personally  involved  and  we  resolved  the  issue, 
or  are  working  on  the  issue.  Some  may  still  be  in  progress. 

Mr.  Sensenbrenner.  Now  we  get  to  the  solution.  How  can  Con- 
gress put  you  out  of  business? 

Mr.  Staver,  Congress  should  put  me  out  of  business.  The  more 
that  we  are  involved  in  religious  liberty  litigation,  the  worse  this 
country  really  is.  We  should  not  have  to  defend  in  1995  the  right 
of  a  student  to  carry  a  Bible  to  school. 

Congress  should  or  could  put  me  out  of  business  by  simply  pass- 
ing some  kind  of  amendment  to  the  Constitution  that  would  clarify 
that  people  of  faith  do  have  religious  equality  when  they  enter  the 
public  square,  that  simply  because  they  are  religious  or  their  ex- 
pression is  from  a  religious  viewpoint  that  that  is  no  reason — in 
fact,  it  is  a  contrary  reason  for  censoring  their  viewpoint. 

Mr.  Sensenbrenner.  Do  you  think  it  would  require  a  constitu- 
tional amendment,  or  do  you  believe  that  this  can  be  done  statu- 
torily? 

Mr.  Staver.  I  think  that  it  could  be  done  statutorily.  However, 
I  think  that  it  probably  requires  to  have  the  debate  settled  once 
and  for  all  through  a  constitutional  amendment — one  of  the  dif- 
ficulties that  we  had  with  statutes  in  1990,  and  I  think  there  would 
be  general  consensus  on  this  issue  no  matter  what  side  people  are 
on  the  issue  of  separation  of  church  and  state — in  1990  the  Su- 
preme Court  gutted  the  free  exercise  clause  of  the  first  amend- 
ment, overruled  decades  of  decisions,  and  many  people  of  faith 
came  together  in  a  tremendous  group  effort  and  supported  the  Reli- 
gious Freedom  Restoration  Act  which  was  passed  and  signed  into 
law  in  1993. 

Now,  however,  a  Federal  court  in  Texas  has  ruled  that  congres- 
sional law  unconstitutional.  If  that  is  upheld,  we  are  going  to  go 
back  to  the  reign  of  terror  between  1990  and  1993.  Religious  free- 
dom is  too  precious  and  essential  to  our  democratic  society  to  let 
it  be  put  into  the  hands  of  one  Federal  district  judge  out  in  Texas 
to  rule  it  unconstitutional. 

Mr.  Sensenbrenner.  Just  as  a  historical  note,  I  served  on  this 
committee  when  we  wrote  the  Religious  Freedom  Restoration  Act, 
which  was  directly  in  response  to  the  1990  decision,  and  people 
who  were  on  all  sides  of  the  school  prayer  issue  united  in  saying 
that  the  court  had  gone  too  far.  My  belief  is  that  if  the  Supreme 
Court  upholds  the  decision  of  the  Texas  judge  striking  down  the 
Religious  Freedom  Restoration  Act,  Congress  really  has  no  choice 
but  to  address  this  issue  through  a  constitutional  amendment. 


315 

I  believe  that  a  constitutional  amendment  is  very  strong  medi- 
cine. We  have  only  amended  our  Constitution  27  times  in  over  200 
years,  the  first  10  of  which  were  passed  in  the  First  Congress.  But 
most  of  the  other  constitutional  amendments  have  come  about  as 
a  result  of  a  decision  by  the  Supreme  Court  that  was  out  of  the 
mainstream  of  American  thinking,  such  as  the  Dred  Scott  decision 
resulting  in  the  13th,  14th  and  15th  amendments,  and  the  income 
tax  amendment  coming  about  as  a  result  of  the  Supreme  Court 
striking  that  down.  So,  I  do  not  think  it  is  unprecedented  in  the 
history  of  this  country  that  Congress  proposes  and  the  States  ratify 
a  constitutional  amendment  simply  because  there  is  a  national  con- 
sensus that  the  Supreme  Court  has  gone  too  far. 

Mr.  Canady.  Thank  you,  Mr.  Sensenbrenner. 

We  appreciate  your  being  with  us  today,  Mr.  Staver, 

Mr.  Staver.  Thank  you. 

Mr.  Canady.  Our  next  witness  is  Rev.  Henry  Green.  Reverend 
Green  is  pastor  of  Heritage  Community  Church  in  St.  Petersburg, 
FL.  Reverend  Green,  we  very  much  appreciate  your  being  with  us 
today. 

STATEMENT  OF  REV.  W.  HENRY  GREEN,  PASTOR,  HERITAGE 
COMMUNITY  CHURCH,  ST.  PETERSBURG,  FL 

Mr.  Green.  Thank  you,  Mr.  Chairman. 

My  name  is  Henry  Green.  I  am  pastor  of  the  Heritage  Commu- 
nity Church  in  St.  Petersburg,  FL. 

I  would  like  to  thank  the  chairman  and  this  committee  for  the 
opportunity  to  speak  with  you  today  on  this  subject  that  is  so  vital 
to  the  foundation  of  our  free  society.  I  am  the  parent  of  three  chil- 
dren, two  already  in  school.  Matthew  is  going  into  middle  school 
this  year  and  Natalie  will  enter  the  first  grade.  They  are  both  in 
public  school  and  my  wife,  Irene,  is  a  substitute  teacher  in  the  pub- 
lic schools  of  Pinellas  County.  My  undergraduate  degree  is  in  sec- 
ondary education  and  I  taught  for  a  brief  time  in  Jacksonville  after 
seminary,  before  entering  the  ministry  on  a  full-time  basis. 

As  a  family  we  are  deeply  involved  in  the  lives  of  our  children 
and  take  seriously  our  responsibility  as  parents  for  the  social,  edu- 
cational, and  spiritual  development  of  our  children.  As  a  Southern 
Baptist  pastor,  I  am  concerned  that  we  maintain  and  protect  the 
wall  of  separation  between  church  and  state  that  allows  us  to  teach 
our  children  about  God  and  prayer  as  we  see  fit,  and  that  keeps 
the  Government  out  of  that  process. 

John  Leland,  the  Baptist  neighbor  of  James  Madison  said,  "The 
fondness  of  magistrates  to  foster  Christianity  has  done  it  more 
harm  than  all  the  persecutions  ever  did."  Leland  was  instrumental 
in  helping  Madison  and  Jefferson  in  their  work  to  establish  the 
first  amendment  guarantee  of  our  religious  liberty  and  the  separa- 
tion of  church  and  state.  It  was  Thomas  Jefferson  who  wrote  in  a 
letter  to  Connecticut  Baptists  in  1802: 

Believing  with  you  that  religion  is  a  matter  that  lies  solely  between  man  and  his 
God,  that  he  owes  account  to  none  other  for  his  faith,  his  worship,  that  the  legisla- 
tive powers  of  government  reach  actions  only,  and  not  opinions,  I  contemplate  with 
sovereign  reverence  that  act  of  the  whole  American  people  which  declared  that  their 
legislature  should  'Make  no  law  respecting  an  establishment  of  religion,  or  prohibit- 
ing the  free  exercise  thereof,'  thus  building  a  wall  of  separation  between  church  and 
state. 
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Jefferson  understood  the  importance  of  keeping  religion  and  gov- 
ernment separate.  He  understood  the  historic  realities  that  led  to 
wars  over  matters  of  religion.  Thus,  he  along  with  the  other  Found- 
ing Fathers  had  the  wisdom  to  establish  this  wall  that  we  must 
protect  and  defend  today. 

I  am  appalled  that  once  again  we  are  having  to  debate  an  issue 
that  should  have  been  settled  long  ago.  We  do  not  need  an  amend- 
ment to  the  Constitution.  We  do  not  need  legislation  promoting  re- 
ligion. What  we  need  is  education  concerning  already  existing  laws 
that  protect  American  citizens  from  the  tjrranny  of  government  and 
from  the  tyranny  of  religion.  Yes,  government  and  religion  can  do 
immense  amounts  of  evil  when  they  are  tied  together. 

In  last  Thursday's  St.  Pete  Times  there  was  a  story  about  a  cou- 
ple in  Cairo,  Egypt,  who  are  being  forced  by  the  religious  fun- 
damentalists in  that  nation  to  get  a  divorce  even  though  they  are 
happily  married.  The  religious  law  that  governs  marriage  among 
Moslems  in  Egypt  states  that  an  apostate  is  not  entitled  to  be  mar- 
ried to  a  Muslim.  According  to  the  article,  this  case  was  brought 
by  Islamic  fundamentalists  who  attacked  a  professor  of  Arabic  lit- 
erature at  the  University  of  Cairo  for  his  linguistic  analysis  of  the 
Koran.  They  objected  to  his  combination  of  a  secular  outlook  with 
deep  knowledge  of  the  Koran  and  Islamic  theology.  In  spite  of  the 
fact  that  this  professor  says  that  he  is  a  good  Moslem  and  that  his 
writings  were  not  meant  to  attack  Islam,  the  fundamentalists  in 
Egypt  continue  to  push  for  the  divorce.  This  is  the  evil  that  can  be 
perpetrated  on  the  lives  of  innocent  people  when  religion  and  gov- 
ernment are  united. 

I  was  also  appalled  to  read  about  Joshua  Burton,  the  fourth 
grade  student  at  Columbia  Elementary  School  in  Orange  County, 
FL.  It  is  sad  indeed  if  this  story  is  true  that  his  Bible  was  taken 
away  from  him  and  he  was  interrogated  by  the  principal  and  other 
administrators  in  that  school  system.  His  freedom  was  violated,  but 
again,  the  solution  to  the  problem  that  Joshua  and  his  family  faces 
is  not  more  legislation,  but  education. 

For  example,  in  public  schools  students  have  the  right  to  pray  in- 
dividually or  in  groups,  or  to  discuss  their  religious  views  with 
their  peers  so  long  as  they  are  not  disruptive.  Because  the  estab- 
lishment clause  does  not  apply  to  purely  private  speech,  students 
have  the  right  to  read  their  Bibles  or  other  scriptures,  pray  before 
meals  and  before  math  tests,  and  discuss  religion  with  anyone  will- 
ing to  listen.  As  the  pastor  of  a  Baptist  church,  I  have  encouraged 
my  youth  to  carry  their  Bibles  to  school  if  they  so  desire,  because 
it  is  their  right  to  do  so.  Many  of  our  students  have  met  at  the  flag- 
pole to  pray  before  school.  Some  have  been  involved  in  Bible  stud- 
ies after  school  hours.  Yes,  students  do  have  these  rights,  and  they 
must  be  protected,  but  we  do  not  need  a  constitutional  amendment 
to  protect  those  rights.  These  rights  already  exist. 

I  have  participated  in  baccalaureate  services  over  the  years. 
School  officials  may  not  mandate  or  organize  prayer  at  graduation, 
nor  may  they  organize  a  religious  baccalaureate  ceremony.  How- 
ever, students  may  voluntarily  participate  in  a  baccalaureate  cere- 
mony separate  from  the  graduation  ceremony.  The  school  may  not 
and  should  not  extend  preferential  treatment  to  any  religious  group 
at  graduation.  Students  are  free  to  have  their  religious  clubs  and 
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groups  on  campus.  Teachers  are  free  to  teach  and  study  about  reli- 
gion and  its  role  in  our  history  and  our  lives,  as  long  as  they  do 
not  endorse  a  particular  religion.  Students  may  wear  T-shirts  and 
other  religious  symbols  without  fear  of  reprisal.  Our  laws  allow  for 
these  and  many  other  freedoms,  including  the  recognition  of  reli- 
gious holidays.  The  Equal  Access  Act  recently  passed  protects  all 
of  these  freedoms.  We  must  educate  the  educators,  not  change  the 
Constitution. 

[Applause.] 

Mr.  Green.  I  do  not  understand  the  philosophical  inconsistencies 
of  those  who  say  they  want  less  government  intrusion  into  our  pri- 
vate lives  regarding  taxes,  the  environment,  and  issues  related  to 
welfare,  and  yet  seem  to  want  to  add  more  Government  inter- 
ference by  imposing  GJovernment-endorsed  religion  on  our  personal 
lives. 

[Applause.] 

Mr.  Green.  Gk>vemment  should  remain  neutral  in  matters  of  re- 
ligion. Our  Founding  Fathers  got  it  right!  Let's  not  mess  with  a 
good  thing.  Leave  religion  to  those  in  our  society  who  are  called  to 
share  the  message  of  their  religious  persuasion.  The  proposal  that 
is  being  set  forth  will  do  major  damage  to  the  Constitution,  and  to 
our  religious  liberties,  and  will  destroy  the  wall  of  separation  be- 
tween church  and  state.  I  do  not  want  to  see  religion,  and  espe- 
cially prayer,  used  as  a  tool  by  the  state,  or  as  a  political  football 
to  achieve  the  political  ends  on  the  left  or  the  right.  We  must  learn 
the  lessons  of  history  and  maintain  this  precious  freedom,  this 
fragile  freedom,  of  church-state  separation.  True  religion  is 
trivialized  when  it  is  used  for  governmental  ends. 

[Applause.] 

Mr.  Green.  We  must  again  go  back  to  the  words  of  Jefferson  in 
1777,  when  he  wrote  that — 

No  man  shall  be  compelled  to  frequent  or  support  any  religious  worship,  place, 
or  ministry  whatsoever,  nor  shall  be  enforced,  restrained,  molested,  nor  shall  other- 
wise suffer,  on  account  of  his  religious  opinions  or  beliefs;  but  that  all  men  shall 
be  free  to  profess,  and  by  argument,  to  maintain  their  opinions  in  matters  of  reli- 
gion, and  tiiat  the  same  shall  in  no  wise  diminish,  enlarge,  or  affect  their  civil  ca- 
pacities. 

We  do  not  need  more  legislation,  we  do  not  need  an  amendment 
to  the  Constitution.  What  we  need  is  education. 

Down  here  in  Florida  we  like  to  play  golf.  One  of  my  favorite  golf 
commercials  is  one  that  shows  Fred  Couples  advertising  Lynx 
irons.  The  scene  has  Fred  standing  in  the  middle  of  the  fairway 
hitting  shots  to  the  middle  of  the  green.  In  the  next  scene,  a  tank 
comes  from  out  of  the  rough  and  fires  at  the  green,  destroying  the 
green  and  sending  the  flag  flying.  The  comparison  that  is  given  is 
that  the  Lynx  irons  are  as  powerful  as  the  tank,  but  they  leave  a 
slightly  smaller  ball  mark  on  the  green.  What  is  being  proposed  in 
this  current  debate  will  be  like  the  tank;  it  will  destroy  the  green. 
What  is  at  stake  is  the  very  foundation  of  our  freedom.  The  first 
amendment  to  the  Constitution  of  the  United  States  does  not  need 
further  amending.  Do  not  destroy  the  Constitution.  Do  not  destroy 
our  way  of  life.  Do  not  destroy  our  freedom. 
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Thank  you  again  for  allowing  me  this  opportunity  to  testify. 

[Applause.] 

[The  prepared  statement  of  Mr.  Green  follows:] 
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Prepared  Statement  of  Rev.  W.  Henry  Green,  Pastor,  Heritage  Community 
Church,  St.  Petersburg,  FL 


I  would  like  to  thank,  the  chairman  and  this  committee  for  the  opportunity  to  speak  with 
you  today  on  this  subject  that  is  so  vital  to  the  foundation  of  our  free  society.  I  am  the  parent 
of  three  children,  two  already  in  school.  Matthew  is  going  into  middle  school  this  year  and 
Natalie  will  enter  the  first  grade.  They  are  both  in  public  school  and  my  wife,  Irene,  is  a 
substitute  teacher  in  the  public  schools  of  Pinellas  County,  My  undergraduate  degree  is  in 
secondary  education  and  I  taught  for  a  brief  time  in  Jacksonville  after  seminary,  before  entering 
the  ministry  on  a  fiill-time  basis.  As  a  family  we  are  deeply  involved  in  the  lives  of  our  children 
and  take  seriously  our  responsibility  as  parents  for  the  social,  educational  and  spiritual 
development  of  our  children.  As  a  Southern  Baptist  pastor,  I  am  conccmed  that  we  maintain 
and  protect  the  wall  of  separation  between  church  and  state  that  allows  us  to  teach  our  children 
about  God  and  prayer  as  we  see  fit,  and  that  keeps  the  government  out  of  that  process. 

John  Leiand,  the  Baptist  neighbor  of  James  Madison,  said,  "The  fondness  of  magistrates 
to  foster  Christianity  has  done  it  more  harm  than  all  the  persecutions  ever  did."  Lcland  was 
instrumental  in  helping  Madison  and  Jefferson  in  their  work  to  establish  the  first  amendment 
guarantee  of  our  religious  liberty  and  the  separation  of  church  and  stale.  It  was  Thomas 
Jefferson  who  wrote  in  a  letter  to  Connecticut  Baptists  in  1802,  "Believing  with  you  that  religion 
is  a  matter  that  lies  solely  between  man  and  his  God,  that  he  owes  account  to  none  other  for  his 
faith,  his  worship,  that  the  legislative  powers  of  government  reach  actions  only,  and  not 
opinions,  1  contemplate  with  sovereign  reverence  that  act  of  the  whole  American  people  which 
declared  that  their  legislature  should  'Make  no  law  respecting  an  establishment  of  religion,  or 
prohibiting  the  free  exercise  thereof,'  thus  building  a  wall  of  separation  between  church  and 
state."  Jefferson  understood  the  importance  of  keeping  religion  and  government  separate.  He 
understood  the  historic  realities  that  led  to  wars  over  matters  of  religion.  Thus,  he  -  along  with 
the  other  founding  fathers  -  had  the  wisdom  to  establish  this  wall  that  we  must  protect  and 
defend  today. 

I  am  appalled  that  once  again  wc  are  having  to  debate  an  issue  that  should  have  been 
settled  long  ago.  We  do  not  need  an  amendment  to  the  constitution.  We  do  not  need 
legislation  promoting  religion.  What  we  need  is  education  concerning  already  existing  laws  that 
protect  American  citizens  from  the  tyranny  of  government  and  from  the  tyranny  of  religion. 
Yes,  government  and  religion  can  do  immense  amounts  of  evil  when  they  are  tied  together.  In 
last  Thursday's  Si.  Peie  Times  there  was  a  story  about  a  couple  in  Cairo,  Egypt  who  are  being 
forced  by  the  religious  fundamentalists  in  that  nation  to  get  a  divorce  even  though  they  are 
happily  married.  The  religious  law  that  governs  marriage  among  Muslims  in  Egypt  states  that 
an  apostate  is  not  entitled  to  be  married  to  a  Muslim.  According  to  the  article,  this  case  was 
brought  by  Islamic  fundamentalists  who  attacked  a  professor  of  Arabic  literature  at  the 
University  of  Cairo  for  his  linguistic  analysis  of  the  Koran.  They  objected  to  his  combination 
of  a  secular  outlook  with  deep  knowledge  of  the  Koran  and  Islamic  theology.  In  spite  of  the  fact 
that  this  professor  says  that  he  is  a  good  Muslim  and  that  his  writings  were  not  meant  to  attack 
Islam,  the  fundamentalists  in  Egypt  continue  to  push  for  the  divorce.  This  is  the  evil  that  can 
be  perpetrated  on  the  lives  of  innocent  people  when  religion  and  government  are  united. 
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I  was  also  appalled  to  read  about  Joshua  Burton,  the  Tourth  grade  student  at  Columbia 
Elemcnury  school  in  Orange  County,  Florida.  It  is  sad  indeed  if  this  story  is  true  that  his  Bible 
was  taken  away  from  him  and  he  was  interrogated  by  the  principal  and  other  administrators  in 
that  school  system.  His  freedom  was  violated,  but  again,  the  solution  to  the  problem  that  Joshua 
and  his  family  faces  is  not  more  legislation,  but  education. 

For  example,  in  public  schools,  students  have  the  right  to  pray  individually  or  in  groups 
or  to  discuss  their  religious  views  with  their  peers  so  long  as  they  are  not  disruptive.  Because 
the  establishment  clause  does  not  apply  to  purely  private  speech,  students  have  the  right  to  read 
their  Bibles  or  other  scriptures,  pray  before  meals  and  before  math  tests,  and  discuss  religion 
with  anyone  willing  to  listen.  As  the  pastor  of  a  Baptist  church,  I  have  encouraged  my  youth 
to  carry  their  Bibles  to  school  if  they  so  desire,  because  it  is  their  right  to  do  so.  Many  of  our 
students  have  met  at  the  flagpole  to  pray  before  school.  Some  have  been  involved  in  Bible 
studies  after  school  hours.  Yes,  students  do  have  these  rights  and  they  must  be  protected,  but 
we  do  not  need  a  constitutional  amendment  to  do  so.   These  rights  already  exist. 

I  have  participated  in  baccalaureate  services  over  the  years.  School  officials  may  not  mandate 
or  organize  prayer  at  graduation,  nor  may  they  organize  a  religious  baccalaureate  ceremony. 
However,  students  may  voluntarily  participate  in  a  baccalaureate  ceremony  separate  from  the 
graduation  ceremony.  The  school  may  not  and  should  not  extend  preferential  treatment  to  any 
religious  group  at  graduation.  Students  are  free  to  have  religious  clubs  and  groups  on  campus. 
Teachers  are  free  to  teach  and  study  about  religion  and  its  role  in  our  history  and  our  lives,  as 
long  as  they  do  not  endorse  a  particular  religion.  Students  may  wear  T-shirts  and  other  religious 
symbols  without  fear  of  reprisal.  Our  laws  allow  for  these  and  many  other  freedoms,  including 
the  recognition  of  religious  holidays.  The  equal  access  act  recently  passed  protects  all  of  these 
freedoms.  We  must  educate  (he  educators,  not  change  the  constitution.  1  do  not  understand  the 
philosophical  inconsistencies  of  those  who  say  they  want  less  government  intrusion  into  our 
private  lives  rcgardijig  taxes,  the  environment,  and  issues  related  to  welfare,  and  yet  seem  to 
want  to  add  more  government  interference  by  imposing  government-endorsed  religion  on  our 
persona]  lives. 

Government  should  remain  neutral  in  matters  of  religion.  Our  founding  fathers  got  it 
right!  Let's  don't  mess  with  a  good  thing.  Leave  religion  to  those  in  our  society  who  arc  called 
to  share  the  message  of  their  religious  persuasion.  The  proposal  that  is  being  set  forth  will  do 
major  damage  to  the  constitution,  and  to  our  religious  liberties,  and  will  destroy  the  wall  of 
separation  between  church  and  state.  I  do  not  want  to  sec  religion,  and  especially  prayer,  used 
as  a  tool  by  the  state,  or  as  a  political  football  to  achieve  the  political  ends  on  the  left  or  the 
right,  We  must  learn  the  lessons  of  history  and  maintain  this  precious  freedom,  this  fragile 
freedom,  of  church/state  separation.  True  religion  is  trivialized  when  it  is  used  for  governmental 
ends.  We  must  again  go  back  to  the  words  of  Jefferson  in  1777,  when  he  wrote  "that  no  man 
shall  be  compelled  to  frequent  or  support  any  religious  worship,  place,  or  ministry  whatsoever, 

nor  shall  be  enforced,  restrained,  molested nor  shall  otherwise  suffer,  on  account  of  his 

religious  opinions  or  beliefs;  but  that  all  men  shall  be  free  to  profess,  and  by  argument,  to 
maintain,  their  opinions  in  matters  of  religion,  and  that  the  same  shall  in  no  wise  diminish, 
enlarge,  or  affect  their  civil  capacities."  We  do  not  need  more  legislation.  We  do  not  need  an 
amendment  to  the  constitution.    What  we  need  is  education. 
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Down  here  in  Florida,  we  like  to  play  golf.  One  of  my  favorite  golf  commercials  is  one 
that  shows  Fred  Couples  advertising  Lynx  irons.  The  scene  has  Fred  standing  in  the  middle  of 
the  fairway  hitting  shots  to  the  middle  of  the  green.  In  the  next  scene,  a  tank  comes  from  out 
of  the  rough  and  fires  at  the  green,  destroying  the  green  and  sending  the  flag  flying.  The 
comparison  that  is  given  is  that  the  Lynx  irons  arc  as  powerful  as  the  tank,  but  leave  a  slightly 
smaller  ball  mark  on  the  green.  What  is  being  proposed  in  this  current  debate  will  be  like  the 
tank;  it  will  destroy  the  green.  What  is  at  stake  is  the  very  foundation  of  our  freedom.  The  first 
amendment  to  the  Constitution  of  the  United  States  does  not  need  further  amending.  Don't 
destroy  the  Constitution.   Don't  destroy  our  way  of  life.    Don't  destroy  our  freedom. 

Thank  you  again  for  allowing  me  the  opportunity  to  testify  at  these  hearings. 
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Mr.  Canady.  Thank  you. 

Mr.  Green.  Mr.  Chairman,  I  also  have  some  petitions  that  were 
signed,  several  hundred  petitions  were  signed,  and  I  would  be 
happy  to  submit  them  along  with  my  statement. 

Mr.  Canady.  We  would  be  pleased  to  receive  the  petitions. 

I  want  to  thank  you,  Reverend  Green,  for  your  testimony  today. 
I  think  you  have  given  us  an  important  perspective  on  this  issue. 

I  was  struck  by  one  comment  in  your  testimony.  You  said  stu- 
dents may  wear  T-shirts  and  other  religious  sjmibols  without  fear 
of  reprisal.  I  would  agree  with  you  that  that  should  be  the  case, 
but  the  troubling  thing  is  that  we  are  hearing  testimony  that  that 
is  not  the  case,  and  that  is  why  some  of  us  are  concerned  about 
the  status  quo,  and  believe  that  we  need  to  look  into  this  issue  and 
determine  how  best  to  address  it. 

Now,  you  heard  some  comments  earlier  about  the  Religious  Free- 
dom Restoration  Act.  Are  you  familiar  with  the  Religious  Freedom 
Restoration  Act? 

Mr.  Green.  I  helped  lobby  for  the  Religious  Freedom  Restoration 
Act,  and  believe  very  strongly  in  that. 

Mr.  Canady.  OK,  so  you  were  in  support  of  that.  Now,  you  also 
understand  that  a  district  court  has  struck  down  and  held  the  Reli- 
gious Freedom  Restoration  Act  unconstitutional.  If  the  Supreme 
Court  were  to  uphold  that  decision  finding  that  the  Religious  Free- 
dom Restoration  Act  is  unconstitutional,  do  you  think  it  would  be 
important  for  the  Congress  to  address  that  issue  and  to  try  to  find 
a  way  of  ensuring  that  the  purposes  of  the  Religious  Freedom  Res- 
toration Act  were  carried  out? 

Mr.  Green.  I  do  not  believe  that  a  constitutional  amendment  is 
necessary.  What  I  believe  is  that  the  Congress  could  possibly  ad- 
dress that  issue,  again  going  back  to  the  language  of  the  act  itself 
and  working  with  that,  but  the  fact  of  the  matter  is  I  do  not  believe 
that  the  Supreme  Court  will  change  the  language  of  the  Religious 
Freedom  Restoration  Act.  I  really  do  believe  that  the  Supreme 
Court  will  uphold  that  language  because  I  think  it  is  the  right  lan- 
guage, I  think  it  is  consistent  with  the  Constitution  that  does  not 
need  further  amending.  So  that  is  my  feeling. 

Mr.  Canady.  I  certainly  agree  with  you  in  supporting  the  Reli- 
gious Freedom  Restoration  Act,  and  I  hope  that  your  projection  on 
that  is  correct,  but  let  me  ask  you  this. 

We  have  heard  a  number  of  suggestions  about  how  to  handle 
prayer  in  the  schools.  One  thing  that  is  clear:  no  one  is  suggesting 
that  the  school  officials  write  a  prayer.  The  two  major  suggestions 
that  have  been  advanced  is  that  we  provide  an  opportunity  for  stu- 
dent-initiated and  student-led  prayer.  That  is  one  option  that  has 
been  suggested.  Another  option  is  that  we  have  a  designated  mo- 
ment for  silent  prayer.  Let  me  ask  you  to  react  to  those  two  policy 
options.  What  do  you  say  about  the  first  one  and  the  second  one? 

Mr.  Green.  Well,  let  me  begin  with  the  second  one  first.  The  des- 
ignated moment  of  silence  is  already  being  used  all  around  the 
country,  and  as  long  as  you  leave  the  word  prayer  off"  it  is  OK. 

Mr.  Canady.  Well,  I  do  not  think  that  is  exactly  right.  It  has  to 
be  clear  that  the  motivation  was  not  to  allow  prayer  also.  I  think 
that  that 
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Well,  let  me  just  ask  you  this.  So  you  think  a  moment  of  silence 
is  appropriate,  but  a  moment  of  silent  prayer  specifically  des- 
ignated as  silent  prayer  is  not  appropriate? 

Mr.  Green.  Specifically  designated  as  prayer  would  not  be  appro- 
priate. It  would  violate  that  wall  of  separation  between  church  and 
state. 

[Applause.] 

Mr.  Green.  A  moment  of  silence  for  anyone  to  think  and  feel  as 
they  do  is  perfectly  appropriate.  On  the  first  account,  children  al- 
ready can  voluntarily  pray  now.  Voluntary  prayer  is  already  avail- 
able for  students  to  pray  before  math  tests. 

Mr.  Canady.  Let  me  ask  you  another  question.  Let  me  ask  you 
another  question.  You  heard  some  testimony  about  a  Christian  stu- 
dent club  which  wished  to  have  a  requirement  that  the  leaders  in 
the  club  be  of  the  Christian  faith.  The  school  authorities  said  no, 
that  was  discriminatory,  that  could  not  be.  The  same  thing  could 
be  for  a  non-Christian  group,  if  it  was  a  Moslem  group  might  wish 
to  have  leaders  of  the  Moslem  group  who  are  professing  Moslems. 
Do  you  think  that  the  school  authorities  are  right  in  prohibiting  a 
Christian  club  from  requiring  that  its  leaders  be  Christian,  or  a 
Moslem  club  from  requiring  that  its  leaders  be  Moslem? 

Mr.  Green.  I  believe  that  we  should  educate  the  educators,  and 
not  change  the  Constitution.  You  have  to  go  back  to 

Mr.  Canady.  That  is  my  understanding,  I  have  heard  that,  and 
I  accept  your  perspective  on  that,  but  I  am  asking  you  about  this 
specific  question.  Is  that  right  for  the  educators  to  do  that  in  that 
context? 

Mr.  Green.  I  do  not  think  that  it  is  right  for  the  educators  to 
go  in  and  try  to  control  a  particular  group  that  meets  after  school 
hours,  or  that  meets  on  the  school  property.  The  equal  access  legis- 
lation does  not  allow  them  to  do  that.  Again,  it  goes  back  to  what 
I  was  saying  earlier,  all  we  have  to  do  is  educate  the  educators 
properly  about  what  their  role  is  in  that  process.  No,  they  do  not 
have  the  right  to  go  in  there  and  to  dictate  those  kinds  of  things, 
but  that  does  not  require  a  constitutional  amendment. 

Mr.  Canady.  Mr.  Sensenbrenner. 

Mr.  Sensenbrenner.  Thank  you  very  much.  Reverend  Green. 

Let  me  say  I  do  not  disagree  with  much  of  what  you  say.  I  think 
you  have  accurately  stated  what  the  intention  of  the  Framers  of 
the  first  amendment  was,  and  that  the  Government  should  not  get 
involved  either  in  promoting  religion  or  discouraging  religion.  That 
gets  back  to  what  I  said  in  my  opening  comments,  and  that  is  less 
a  discussion  of  school  prayer — and  I  do  not  think  that  we  should 
have  prayers  written  by  teachers  said  in  school — but  the  court  deci- 
sions, particularly  those  since  1990,  which  have  actually  discour- 
aged people  from  publicly  expressing  their  religious  beliefs,  wheth- 
er it  is  wearing  a  T-shirt,  or  bringing  a  Bible  to  school  and  the  like. 

Now,  you  know,  I  agree  with  you  that  we  ought  to  be  educating 
the  educators,  but  I  think  some  Federal  judges  need  some  edu- 
cation, too.  I  harken  back  to  the  fact  that  I  was  in  on  the  drafting 
of  the  Religious  Liberty  Restoration  Act  which  was  a  response  to 
a  Supreme  Court  decision  in  1990.  There  were  people  who  were  on 
all  sides  of  the  school  prayer  issue  who  got  together  in  drafting  this 
law;  those  who  usually  fought  one  another  on  questions  like  this. 
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and  fought  one  another  vociferously  who  agreed  that  what  the  Su- 
preme Court  did  in  1990  went  too  far  in  terms  of  discouraging  pub- 
lic religious  expression.  The  best  legal  minds  in  the  country  were 
brought  together,  and  it  took  3  years  to  reach  a  consensus  on  what 
would  be  constitutional.  The  Congress  passed  it  by  a  voice  vote, 
and  I  believe  the  lead  author  of  that  legislation  was  former  Con- 
gressman Dan  Glickman  who  is  Jewish  and  who  is  now  the  Sec- 
retary of  Agriculture,  and  who  was  very  strongly  opposed  to  any 
type  of  notion  of  school  prayer,  and  served  as  a  member  in  the  sub- 
committee. President  Clinton's  signature  was  barely  dry  on  this 
legislation  when  a  Federal  judge  in  Texas  said  that  Congress  can- 
not attempt  to  modify  or  clarify  a  Supreme  Court  decision  that  was 
made  on  constitutional  grounds.  So,  we  can  do  all  the  education  in 
the  world  that  we  want  of  the  educators  and  perhaps  not  have  in- 
stances where  children  who  bring  Bibles  to  school  end  up  being 
told  to  hide  them  until  the  school  day  is  over,  and  never  bring  them 
back  again.  But  if  the  Supreme  Court  issues  a  pronouncement  on 
constitutional  grounds,  there  really  is  not  an)rthing  that  we  can  do 
in  Congress  except,  one,  change  the  Supreme  Court  and  hopefully 
they  will  overrule  a  mistaken  decision  as  they  did  in  Brown  v. 
Board  of  Education,  or  two,  respond  with  a  constitutional  amend- 
ment like  what  was  done  in  the  13th,  14th,  and  15th  amendments. 
So,  we  end  up  having  a  problem.  I  think  that  the  declaration  of  the 
Religious  Liberty  Restoration  Act  being  unconstitutional  is  a  very 
big  problem.  And  unless  we  respond  to  that  problem  in  a  legal 
sense,  I  think  that  we  are  probably  worse  off  than  we  were  in  1990, 
when  the  Supreme  Court  rendered  the  decision  that  caused  Con- 
gress to  unanimously  pass  the  Religious  Liberty  Restoration  Act. 
How  do  we  go  about  doing  it? 

Mr.  Green.  The  judge  is  wrong  in  Texas,  to  begin  with.  They 

Mr.  Sensenbrenner.  But  what  happens  if  he  gets  five  of  the 
nine  Justices  up  there  agreeing  with  him? 

Mr.  Green.  I  do  not  believe  that  he  will  get  five,  and  I  think  that 
the  language  of  the  Religious  Freedom  Restoration  Act  is  going  to 
be  upheld,  and  I  think  it  was  good  language,  I  think  it  is  good  work 
by  a  bipartisan  group.  Republicans,  Democrats  got  together  and  did 
good  work  on  that.  It  is  consistent  with  the  Constitution,  it  is  con- 
sistent all  the  way  across  the  board,  and  I  think  that  that  is  the 
kind  of  language  that  we  need  to  stay  with  and  continue  to  defend. 

Mr.  Sensenbrenner.  I  agree.  I  was  one  of  the  authors  of  that 
bill,  and  helped  push  it  through.  Believe  me,  I  was  absolutely  crest- 
fallen not  only  that  the  district  judge  declared  it  unconstitutional, 
but  he  did  so  in  a  way  that  said  Congress  could  never  under  any 
circumstances  respond  to  a  Supreme  Court  decision  that  Congress 
representing  the  American  people  disagreed  with,  unless  it  was 
through  a  constitutional  amendment. 

Mr.  Green.  Not  all  judges  are  right,  so  our  approach  is  going  to 
have  to  be  one  of  educating  the  judges  as  well  as  the  educators. 

Mr.  Sensenbrenner.  Well,  let  me  say  that  every  day  the  Su- 
preme Court  renders  a  decision  I  get  surprised. 

Thank  you. 

Mr.  Canady.  Thank  you,  Mr.  Sensenbrenner. 
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Again,  thank  you,  Reverend  Green.  We  appreciate  your  taking 
the  time  to  be  with  us,  and  we  will  certainly  take  your  testimony 
into  account,  and  thank  you  for  bringing  the  petitions  as  well. 

Mr.  Green.  Thank  you. 

[Applause.] 

Mr.  Canady.  I  would  like  to  ask  the  members  of  the  audience, 
I  understand  your  desire  to  express  your  approval  or  disapproval. 
I  am  not  going  to  tell  you  that  you  cannot  do  that.  I  would  appre- 
ciate your  limiting  the  amount  of  time  that  we  spend  in  that,  be- 
cause we  have  a  limited  amount  of  time  today.  We  have  a  number 
of  witnesses.  Mr.  Sensenbrenner  has  a  plane  to  catch,  so  I  would 
ask  you  to  please  limit  the  length  of  time — if  you  could  express 
your  approval  perhaps  at  the  end  of  the  statements,  or  in  some 
way  limit  the  amount  of  time  you  take  up  in  expressing  your  ap- 
proval or  disapproval  of  the  witnesses. 

Ms.  Amber  Johnston-Loehner,  and  her  mother  Ms.  Marian  John- 
ston-Loehner,  are  our  next  witnesses. 

Amber  and  her  mother  are  here  today  to  tell  us  about  the  prob- 
lem Amber  encountered  when  she  tried  to  distribute  invitations  to 
a  church  Halloween  alternative  party  to  fellow  students  at  her 
school. 

We  want  to  thank  both  of  you  for  being  here  with  us  today. 
Amber. 

STATEMENT  OF  AMBER  JOHNSTON-LOEHNER,  DAUGHTER  OF 
MARIAN  JOHNSTON-LOEHNER 

Ms.  Amber  Johnston-Loehner.  Good  afternoon,  Mr.  Chairman 
and  members  of  the  committee.  My  name  is  Amber  Johnston- 
Loehner.  I  am  13  years  old. 

On  October  30,  1992,  at  Lime  Street  Elementary  in  Polk  County, 
FL,  I  went  up  to  my  fifth-grade  teacher  with  my  backpack  full  of 
gospel  tracts  about  Halloween  and  coupons  to  a  free  harvestfest  at 
a  church,  which  is  an  alternative  to  scary  costumes  and  dangerous 
trick-or-treating.  When  I  showed  them  to  my  teacher  and  asked 
when  would  be  a  good  time  to  pass  them  out,  she  called  the  prin- 
cipal. When  the  principal  got  to  our  classroom,  the  teacher  went 
outside  and  gave  him  my  literature.  When  the  teacher  came  back 
inside,  she  told  me  that  I  could  not  hand  them  out,  but  that  I  could 
get  them  after  school.  I  was  so  upset  that  I  cried,  but  then  I  quick- 
ly wiped  away  my  tears  and  told  myself  that  I  would  get  them  back 
after  school  and  hand  them  out  at  my  Girls'  Club.  Even  through 
the  rest  of  the  schoolday,  as  I  said,  I  was  upset  because  I  wanted 
to  give  them  to  my  classmates.  At  the  end  of  school,  I  went  to  my 
principal  and  asked  him  for  my  tracts.  He  told  me  he  had  thrown 
them  away  and  that  he  would  not  have  religious  material  on  his 
campus.  As  soon  as  I  heard  this,  I  put  my  head  down  and  walked 
to  my  bus  with  tears  rolling  down  my  face.  When  I  was  asked  what 
was  wrong,  I  could  only  tell  them  in  sobs.  When  I  got  home,  I  told 
my  mother  what  had  happened,  and  she  called  my  principal.  After 
he  repeatedly  told  her  he  would  not  have  any  religious  material  on 
his  campus,  she  called  Liberty  Counsel. 

Liberty  Counsel  filed  a  lawsuit  for  me.  When  my  classmates 
found  out  in  the  paper  what  happened,  they  would  say  "Do  not  talk 
to  her,  she  is  suing  the  principal."  Many  people  from  all  over  the 
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country  wrote  to  me  and  told  me  they  were  proud  of  me  and  pray- 
ing for  me.  Many  of  them  told  me  that  similar  things  happened  to 
them.  We  won  the  court  case.  The  judge  said  that  the  school  board 
policy  was  unconstitutional,  and  what  the  principal  had  done  was 
wrong.  It  violated  my  1st  and  14th  amendment  rights.  But  this  was 
not  the  first  time  something  like  this  had  happened  to  me. 

When  I  was  in  kindergarten  at  Stephen  Foster  School  in  Gaines- 
ville, we  had  drawing  time.  I  drew  Bible  pictures.  One  day  I  fin- 
ished my  paper  and  took  it  to  my  teacher.  She  tore  it  up  and  told 
me  I  could  not  draw  pictures  like  that.  I  could  not  understand  why 
she  had  torn  it  up. 

The  reason  I  handed  out  gospel  tracts  and  drew  pictures  from 
the  Bible  is  because  I  am  a  Christian.  I  beUeve  what  the  Bible  says 
to  do.  Jesus  told  his  disciples  to  go  and  tell  others  the  good  news 
that  the  Messiah  had  come  to  pay  the  price  for  our  sins.  He  rose 
from  the  dead  and  He  is  coming  again  soon  to  bring  judgment  on 
those  who  do  not  believe.  I  want  people  to  know  that  there  is  hope 
in  this  life  and  after  they  die. 

Thank  you  for  letting  me  speak  today  about  this  very  important 
issue.  Grod  bless  you. 

[Applause.] 

Mr.  Canady.  Thank  you.  Amber.  I  appreciate  your  being  here 
today. 

[The  prepared  statement  of  Ms.  Amber  Johnston-Loehner  fol- 
lows:] 
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Prepared  Statement  of  Amber  Johnston-Loehner,  Daughter  of  Marian 
johnston-loehner 


Good  afternoon  Mr.  Chairman  and  members  of  the  committee.  My  name 
is  Amber  Johnston-Loehner.  I  am  13  years  old.  On  October  30,  1992,  at  Lime  Street 
Elementary  in  Polk  County  Florida,  I  went  up  to  my  fifth-grade  teacher  with  my 
backpack  full  of  Gospel  tracts  about  Halloween  and  coupons  to  a  free  harvestfest  at  a 
church— which  is  an  alternative  to  scary  costumes  and  dangerous  trick-or-treating.  When 
I  showed  them  to  my  teacher  and  asked  when  would  be  a  good  time  to  pass  them  out,  she 
called  the  principal.  When  the  principal  got  to  our  classroom,  the  teacher  went  outside 
and  gave  my  literature  to  him.  When  the  teacher  came  back  inside,  she  told  me  that  I 
could  not  hand  them  out,  but  that  I  could  get  them  after  school.  I  was  so  upset  I  cried, 
but  then  I  quickly  wiped  away  my  tears  and  told  myself  that  I  would  get  them  back  after 
school  and  hand  them  out  at  my  Girls'  Club.  Even  through  the  rest  of  the  school  day, 
I  was  upset  because  I  had  really  wanted  to  give  them  to  my  classmates.  At  the  end  of 
school,  I  went  to  my  principal  and  asked  him  for  my  tracts.  He  told  me  he  had  thrown 
them  away  and  that  he  would  not  have  religious  material  on  campus.  As  soon  as  I  heard 
this,  I  put  my  head  down  and  walked  to  my  bus  with  tears  rolling  down  my  face.  When 
I  was  asked  what  was  wrong,  I  could  only  tell  them  in  sobs.  When  I  got  home,  I  told 
my  mother  what  had  happened  and  she  called  my  principal.  After  he  repeatedly  told  her 
that  he  would  not  have  any  religious  material  on  campus,  she  called  Liberty  Counsel. 
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Liberty  Counsel  filed  a  lawsuit  for  me.  When  my  classmates  found  out  in  the  paper  what 
had  happened,  they  would  say  "Don't  talk  to  her,  she's  suing  the  principal."  Many 
people  from  all  over  the  country  wrote  to  me  and  told  me  they  were  proud  of  me  and 
praying  for  me.  Many  of  them  told  me  that  similar  things  had  happened  to  them.  We 
won  the  court  case.  The  judge  said  the  school  board  policy  was  unconstimtional  and 
what  the  principal  had  done  was  wrong.  It  violated  my  First  and  Fourteenth  Amendment 
rights.  But  this  wasn't  the  first  time  something  like  this  had  happened  to  me.  When  I 
was  in  kindergarten  at  Stephen  Foster  School  in  Gainesville,  we  had  drawing  time.  I 
drew  Bible  pictures.  One  day  I  finished  my  paper  and  took  it  to  my  teacher.  She  tore 
it  up  and  told  me  that  I  could  not  draw  pictures  like  that.  I  couldn't  understand  why  she 
had  torn  it  up. 

The  reason  I  hand  out  Gospel  tracts  and  drew  pictures  from  the  Bible  is 
because  I  am  a  Christian.  I  believe  what  the  Bible  says  to  do.  Jesus  told  his  disciples 
to  go  and  tell  others  the  Good  News  that  the  Messiah  had  come  to  pay  the  price  for  our 
sins.  He  arose  from  the  dead  and  He  is  coming  again  soon  to  bring  judgment  on  those 
who  don't  believe.    I  want  people  to  know  there  is  hope  in  this  life  and  after  they  die. 

Thank  you  for  letting  me  speak  today  about  this  very  important  issue.  God 
bless  you. 


329 

Mr.  Canady.  Marian,  I  understand  you  have  a  statement  to 
make  as  well. 

STATEMENT  OF  MARIAN  JOHNSTON-LOEHNER,  MOTHER  OF 
AMBER  JOHNSTON-LOEHNER 

Ms.  Marian  Johnston-Loehner.  Gentlemen,  what  my  daughter 
said  is  true.  I  will  never  forget  the  day  she  tried  to  distribute  gos- 
pel tracts  in  school.  When  I  came  home  that  day  I  found  Amber  so 
upset  that  I  was  sure  someone  had  died.  When  I  asked  Amber 
what  was  wrong,  I  was  stunned  to  find  out  that  her  stress  was 
caused  merely  by  her  attempt  to  hand  out  invitations  to  a  church 
function  and  gospel  tracts  to  her  classmates. 

I  was  appalled  by  the  teacher's  and  the  principal's  outrageously 
harsh  response  to  Amber's  simple  desire  to  distribute  the  invita- 
tions and  tracts  to  her  friends.  When  I  called  the  principal  to  dis- 
cuss the  situation,  he  told  me  that  he  would  not  have  religious  lit- 
erature on  his  campus.  I  cannot  explain  the  shock  and  the  distress 
that  I  felt.  I  thought  this  was  America  where  free  speech  and  reli- 
gious faith  could  exist  without  persecution.  It  is  sad  that  we  have 
had  to  file  a  lawsuit  to  regain  Amber's  rights  that  are  spelled  out 
so  clearly  in  the  Constitution. 

Since  winning  the  case,  the  school  board  passed  another  lit- 
erature distribution  policy  which  hinders  free  speech.  My  daughter 
no  longer  attends  public  school,  largely  because  of  the  hostility  and 
discrimination  she  experienced  there. 

Recently  several  girls  in  junior  and  senior  high  school  in  Polk 
County  told  me  they  were  forced  to  turn  their  Christian  T-shirts 
inside  out  and  not  to  wear  them  to  school  again.  When  I  asked 
them  if  they  ever  handed  out  gospel  tracts,  or  shared  their  testi- 
mony about  Jesus  being  their  savior  and  Lord,  they  said  "No,  it  is 
against  the  law."  They  were  in  essence  told  they  could  be  a  Chris- 
tian an3rwhere  but  school. 

I  had  a  similar  experience  when  I  was  told  I  could  not  hand  out 
Valentines  with  Scripture  verses  having  to  do  with  God's  love  while 
working  at  the  University  of  Florida. 

Obviously  I  believe  in  the  right  to  free  speech.  It  is  my  prayer 
that  you  will  work  to  restore  the  liberties  that  the  writers  of  the 
Constitution  clearly  enunciated.  Daniel  Webster  said. 

If  the  power  of  the  gospel  is  not  felt  the  length  and  breadth  of  this  land,  anarchy 
in  this  rule,  degradation  and  misery,  corruption  and  darkness  will  reign  without 
mitigation  or  end. 

I  grew  up  in  Virginia  where  the  words  from  Patrick  Henry  were 
spoken,  "Give  me  liberty  or  give  me  death,"  but  he  also  said,  "I 
wish  I  could  leave  you  my  most  cherished  possession,  my  faith  in 
Jesus  Christ,  for  with  Him  you  have  everything,  without  Him  you 
have  nothing  at  all." 

I  believe  we  are  seeing  the  anarchy  and  misery  in  our  country 
because  the  Bible  was  taken  out  of  the  schools.  The  Ten  Command- 
ments must  be  taught  if  they  are  to  be  adhered  to.  James  Madison 
wrote,  "We  have  staked  the  whole  of  our  political  institutions  upon 
the  capacity  of  mankind  for  self-government,  upon  the  capacity  of 
each  and  all  of  us  to  govern  ourselves,  to  sustain  ourselves  accord- 
ing to  the  Ten  Commandments  of  God." 
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Thank  you  for  allowing  me  to  speak  candidly  about  the  religious 
persecution  we  have  experienced  and  the  hope  for  restored  free- 
dom. [Applause.] 

Mr.  Canady.  Thank  you  for  your  testimony. 

I  do  not  have  any  questions  for  you.  I  have  one  observation  that 
I  would  like  to  make. 

I  think  that  this  is  an  example  of  the  enviromnent  which  exists 
in  the  country,  and  let  me  say  this.  I  think  that  the  decision  that 
was  made  by  the  school  authorities  in  the  case  was  wrong,  obvi- 
ously, but  I  understand  that  the  school  authorities  find  themselves 
in  a  difficult  position  as  well,  because  they  are  faced  with  chal- 
lenges on  both  sides,  and  there  are  many  circumstances  in  which 
they  feel  if  they  do  not  take  action  they  are  going  to  be  subject  to 
a  lawsuit  or  criticism  on  the  other  side. 

I  do  not  do  that  to  justify  any  mistreatment  or  any  action  that 
infringes  on  anyone's  rights,  but  I  think  it  indicates  that  we  need 
to  do  something  to  help  clarify  the  situation,  and  to  help  make  cer- 
tain that  the  school  authorities  understand  the  importance  of  the 
free  exercise  clause,  and  that  they  not  be  in  the  position  where 
they  fear  action  against  them  if  they  allow  the  distribution  of  reli- 
gious materials  in  the  school,  because  I  believe  that  there  are  ad- 
ministrators in  the  schools  in  this  country  who  may  wish  person- 
ally to  allow  it,  but  they  may  also  fear  that  if  they  allowed  it  they 
would  be  subject  to  some  challenge. 

When  we  were  in  Harrisonburg,  VA,  my  colleague  on  the  sub- 
committee, Mr.  Groodlatte  who  represents  that  area,  told  us  of  an 
experience  he  had  just  had  in  connection  with  a  high  school  grad- 
uation ceremony.  He  had  been  invited  to  speak  at  the  commence- 
ment— he  was  to  be  the  commencement  speaker.  In  the  letter  of  in- 
vitation that  he  received  he  was  admonished  not  to  mention  any 
religious  subject  in  his  remarks.  Well,  I  think  that  that  is  a  good 
indication  of  the  environment  that  exists. 

Now,  I  do  not  think  that  Mr.  Goodlatte  was  one  bit  deterred  from 
saying  whatever  he  wished  to  say  and,  as  a  matter  of  fact,  I  think 
he  did  mention  a  religious  subject  in  connection  with  his  remarks, 
but  we  have  got  to  do  something  to  help  ensure  that  this  sort  of 
environment  which  is  hostile  to  religious  speech  does  not  continue, 
and  I  think  that  that  is  what  will  ensure  that  we  are  consistent 
with  the  intent  of  the  Framers  of  the  first  amendment.  They  be- 
lieved in  the  free  exercise  of  religion.  They  did  not  want  the  Grov- 
ernment  to  establish  religion,  but  they  believed  that  religion  was 
important  to  the  life  of  our  Nation,  and  they  did  not  want  to  re- 
move it  from  all  our  public  spaces. 

Mr.  Sensenbrenner. 

Mr.  Sensenbrenner.  I  have  no  questions.  Thank  you  for  coming. 

[Applause.] 

Mr.  Canady.  Our  next  witness  is  Ms.  Jennifer  Green.  Ms.  Green 
is  currently  a  party  in  the  case  of  Adler  v.  Duval  County  School 
Board.  She  was  one  of  several  seniors  in  Duval  County  denied  the 
right  to  have  student-led  prayer  during  their  graduation  ceremony. 

Ms.  Green,  thank  you  for  being  here. 
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STATEMENT  OF  JENNIFER  GREEN,  STUDENT,  UNIVERSITY  OF 

NORTH  FLORIDA 

Ms.  Green.  Grood  afternoon.  My  name  is  Jennifer  Green  as  Mr. 
Canady  has  mentioned.  Thank  you  so  much  for  allowing  me  the  op- 
portunity to  speak  to  you  today. 

I  am  currently  a  sophomore  at  the  University  of  North  Florida 
in  Jacksonville,  FL.  In  June  1994  I  graduated  from  Mandarin  High 
School  in  Duval  County. 

The  case  Mr.  Canady  mentioned  that  I  was  personally  involved 
in  was  Adler,  et  al.  v.  The  Duval  County  School  Board.  I  and  sev- 
eral others  were  represented  by  the  Liberty  Counsel  and  were  al- 
lowed to  intervene  on  behalf  of  those  who  in  favor  of  a  prayer  at 
our  graduation  ceremonies.  We  won  the  case  in  the  lower  courts, 
and  it  is  currently  at  the  eleventh  circuit  court  of  appeals  in  At- 
lanta, GA. 

The  current  policy  at  that  time  concerning  graduation  prayer  did 
not  even  mention  the  word  "prayer."  It  said  that  the  graduating 
seniors  had  the  option  of  a  2-minute  closing  or  opening  message. 
The  content  of  the  message  was  totally  up  to  the  students.  It  could 
be  of  a  religious  or  secular  nature.  When  a  vote  of  the  senior  class 
dictated  of  what  nature  the  message  would  be,  a  speaker  was  also 
elected  by  the  senior  class.  If  the  majority  of  the  students  wanted 
a  religious  message,  then  that  would  be  delivered.  However,  if  a 
majority  wanted  a  secular  message,  it  would  also  be  delivered. 

The  majority  rules  in  the  U.S.  Congress,  so  why  should  it  rule 
differently  in  our  schools.  Though  the  majority  of  students  at  my 
school  favored  a  religious  message  at  our  graduation,  I  was  still 
ridiculed  and  harassed  by  my  peers,  teachers,  and  administration. 
Students  wrote  me  nasty  notes  telling  me  I  was  wrong  and  that  I 
was  ruining  our  school's  reputation.  There  were  teachers  who 
grouped  together  and  wanted  to  put  a  stop  to  what  we  were  doing. 
They  wanted  to  censor  our  speeches,  and  they  tried  to  tell  us  that 
prayer  at  our  graduation  was  unlawful.  The  administration  denied 
most  of  the  activities,  and  they  did  not  put  a  stop  to  any  of  the  neg- 
ative actions  of  the  students.  I  had  a  few  friends  who  were  on  my 
side  who  also  believed  as  I  did,  but  I  still  thought  that  we  were 
in  the  minority. 

Prayer  was  a  tradition  to  some,  but  it  meant  more  to  me.  I  was 
acknowledging  the  supremacy  of  my  Giod  and  praising  Him  for  His 
blessings.  The  religious  discrimination  that  I  experienced  was  a  re- 
sult of  my  desire  for  prayer  at  my  graduation.  The  reason  I  wanted 
a  prayer  was  because  I  did  not  want  the  most  important  person  in 
my  life  to  go  unnoticed  on  my  special  day.  If  you  will  think  back 
to  your  own  graduation  day,  you  remember  the  excitement  and  an- 
ticipation that  are  indescribable.  Thanking  those  who  helped  you 
get  to  this  point  in  your  life  is  very  important,  and  that  meant  a 
lot  to  me.  My  parents'  love  and  devotion  was  unparalleled.  The 
teachers  who  opened  my  eyes  to  a  world  of  knowledge  and  under- 
standing, those  friends  who  encouraged  me  and  rooted  me  on  dur- 
ing my  high  school  years,  aU  these  important  people  could  be 
thanked  publicly  on  my  day,  but  when  it  came  to  the  most  impor- 
tant person  in  my  life  I  could  not.  I  was  censored.  That  is  a  blatant 
violation  of  my  first  amendment  right  of  religious  freedom.  On 
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graduation  day  I  could  stand  in  front  of  my  classmates  and  say  "I 
love  you,"  but  I  could  not  say  "God  loves  you." 

Jesus  Christ  lives  in  my  heart,  and  when  I  cannot  share  Him  it 
is  like  not  sharing  myself.  My  behavior  toward  the  school  prayer 
issue  was  expected.  I  have  a  reputation  of  carrying  my  Bible  to 
school  every  day,  I  witnessed  on  my  campus,  and  I  shared  my  con- 
victions and  standards  with  my  classmates.  I  was  ridiculed  and 
made  fun  of  for  that.  I  found  myself  in  situations  where  I  had  to 
say  that  I  was  not  going  to  let  my  Lord  down,  I  was  going  to  stand 
up  for  Him.  I  was  not  going  to  let  Him  be  ridiculed. 

In  addition  to  this  school  prayer  issue,  I  have  witnessed  a  lot  of 
other  religious  discrimination  in  my  school.  For  example,  one  of  my 
friends  one  day  wore  a  Christian  T-shirt.  He  was  sent  to  the  dean's 
office  by  the  teacher.  He  was  told  to  call  his  mom  and  have  her 
bring  him  some  more  clothes.  He  was  not  allowed  to  wear  that  T- 
shirt  to  school  again.  This  act  of  the  administration  to  censor  what 
we  choose  to  wear  is  not  right.  The  dress  code  said  nothing  about 
religious  slogans  on  clothing.  Anj^hing  dealing  with  drugs,  pornog- 
raphy, alcohol,  and  sex  is  banned,  but  nothing  of  a  moral  and  godly 
content  should  be.  The  first  amendment  states  that  we  have  the 
right  to  free  speech  and  expression.  This  incident  is  a  violation  of 
that. 

The  Lord  Jesus  Christ  is  the  head  of  my  life.  I  pray  and  read  my 
Bible  daily.  This  a  right  and  privilege  which  is  possible  in  this 
great  country.  The  United  States  was  founded  on  godly  principles, 
and  we  are  a  nation  blessed  by  Grod.  When  prayer  and  the  Bible 
were  taken  out  of  the  schools  the  morality  of  this  country  fell. 
There  are  statistics  that  back  up  this  fact,  the  decline  of  SAT 
scores,  the  quality  of  education  went  down,  and  this  was  the  result 
of  the  absence  of  God. 

However,  we  do  not  need  statistics  to  tell  us  that  our  Nation  is 
compromising.  There  is  rampant  crime  on  the  streets,  teenage 
pregnancy  is  on  the  rise,  drug  abuse  has  worsened,  and  homo- 
sexuality has  become  an  accepted  lifestyle. 

I  hope  and  pray  that  my  stand  and  my  convictions  reach  lives. 
God  has  promised  to  never  leave  me  nor  forsake  me.  He  gives  me 
the  strength  every  day  to  stand  up  for  Him  wherever  He  goes.  My 
God  is  an  awesome  God! 

[Applause.] 

[The  prepared  statement  of  Ms.  Green  follows:] 
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Prepared  Statement  of  Jennifer  Green,  Student,  University  of  North 

Florida 


Mr.  Chairman  and  Committee  members: 

Good  afternoon!   My  name  is  Jennifer  Green.   Thank  you  so  much  for  the 
opportunity  to  speak  to  you  today. 

I  am  currently  a  sophomore  at  the  University  of  North  Florida.   In  June  of  1994  1 
graduated  from  Mandarin  High  School  in  Duval  County. 

The  religious  case  that  I  was  personally  involved  in  was  Adier,  et  al  v.  The  Duval 
County  School  Board.   I  and  several  others  were  represented  by  Liberty  Counsel  and  were 
allowed  to  intervene  on  behalf  of  those  who  were  in  favor  of  a  prayer  at  graduation.    We 
won  the  case  and  it  is  currently  at  the  11th  Circuit  Court  of  Appeals  in  Atlanta,  Georgia. 

The  current  memo/policy  concerning  prayer  at  graduation  at  that  time  did  not  even 
mention  the  word  "prayer".    It  said  that  the  graduating  seniors  had  the  option  of  a  two  (2) 
minute  opening  or  closing  message.   The  content  of  the  message  was  totally  up   to  the  class. 
It  could  be  of  a  religious  or  secular  nature.  When  a  vote  dictated  of  what  nature  the  message 
would  be,  a  speaker  was  then  elected  by  the  senior  class.   If  the  majority  of  the  students 
wanted  prayer,  then  a  prayer  would  be  delivered,  but  if  a  m^ority  wanted  a  message  that 
was  secular  in  content  then  that  was  delivered.   The  majority  rules  in  the  United  States 
Govenunent  so  why  should  it  be  any  different  in  our  schools.   Though  the  majority  of 
students  at  my  school  wanted  a  prayer  to  be  said  at  our  graduation,  I  was  still  ridiculed  and 
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harassed  by  my  peers,  teachers  and  administration.   Students  wrote  me  nasty  notes  telling  me 
I  was  wrong  and  that  I  was  ruining  the  school's  reputation.   There  were  teachers  who 
grouped  together  and  wanted  to  put  a  stop  to  what  we  were  doing.  They  wanted  to  censor 
our  speeches  and  they  tried  to  tell  us  that  a  prayer  at  graduation  was  not  allowed.     The 
administration  denied  some  of  the  activities  that  were  going  on  and  did  not  attempt  to  stop 
the  negative  actions  of  some  of  the  students.   I  had  a  few  friends  who  were  at  my  side,  but  I 
still  felt  that  I  was  in  the  minority.    Prayer  was  a  tradition  to  some,  but  it  meant  more  to  me. 
I  was  acknowledging  the  supremacy  of  God  and  praising  Him  for  His  blessings.  The 

religious  discrimination  I  experienced  was  a  result  of  my  desire  for  prayer  at  my  graduation 
ceremonies.    The  reason  I  wanted  a  prayer  said  at  my  graduation  was  because  I  did  not  want 
the  most  important  person  in  my  life  to  go  unnoticed  on  my  special  day.   If  you  will,  think 
back  to  your  own  graduation  day.   The  excitement  and  anticipation  that  you  felt  is 
indescribable.    Thanking  those  who  helped  you  get  to  this  point  in  your  life  is  very  important 
and  it  meant  a  lot  to  mc.   My  parent's  love  and  devotion  were  unparalleled;  the  teachers  who 
opened  my  eyes  to  a  world  of  knowledge  and  understanding;  my  friends  who  encouraged  me 
and  rooted  me  on  my  way  through  high  school.   All  these  important  people  could  be  thanked 
publically  and  in  fact  we  were  encouraged  to  do  so.    However,  when  I  wanted  to  thank  the 
most  important  person  in  my  life  I  was  censored.   That  is  a  blatant  violation  of  my  first 
amendment  right  to  religious  freedom.    On  graduation  day  I  could  stand  in  front  of  my 
classmates  and  say  "I  love  you",  but  I  cannot  say  "God  loves  you".     Jesus  Christ  lives  in 
my  heart  and  if  I  cannot  share  Him  it  is  like  not  sharing  a  part  of  myself. 

My  behavior  towards  the  school  prayer  issue  was  expected  because  I  had  a  reputation 
of  carrying  my  Bible  to  school  every  day.   I  wimessed  on  my  campus  and  I  shared  my 
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convictions  and  standards  with  my  classmates.   I  was  never  persecuted  for  my  beliefs,  but  I 
found  myself  in  situations  that  I  had  to  choose  whether  I  was  going  to  stand  up  for  my  Lord, 
or  just  let  Him  be  ridiculed. 

In  addition  to  this  school  prayer  issue,  there  have  been  many  times  that  I  have 
observed  religious  discrimination  in  my  school.   One  day  a  friend  of  mine  wore  a  Christian 
t-shirt  and  was  sent  to  the  Dean's  office.   He  was  ordered  to  call  his  mom  and  have  her 
bring  him  some  different  clothes.   This  act  of  the  administration  to  censor  what  we  choose  to 
wear  is  not  right.    The  dress  code  says  nothing  about  religious  slogans  on  clothing. 
Anything  dealing  with  drugs,  pornography,  alcohol,  and  sex  is  band,  but  nothing  of  a  moral 
and  godly  content  should  be  band.   The  first  amendment  states  that  we  have  the  right  to  free 
speech  and  expression.   This  incident  is  a  violation  of  that. 

The  Lord  Jesus  Christ  is  the  head  of  my  life.   I  pray  and  read  my  Bible  daily.   This  a 
right  and  privilege  which  is  possible  in  this  great  country.   The  United  States  was  founded  on 
Godly  principles  and  we  are  a  nation  blessed  by  God.   When  prayer  and  the  Bible  were  taken 
out  of  the  school  the  niorality  of  this  country  fell.   There  are  statistics  that  show  the  decline 
in  SAT  scores  and  the  overall  quality  of  education  that  were  a  result  of  the  absence  of  God. 

I  hope  and  pray  that  my  stand  and  my  convictions  reach  at  least  one  life.    God  has 
promised  to  never  leave  me  nor  forsake  me.    He  gives  me  the  strength  every  day  to  stand  up 
for  Him  wherever  I  go.   MY  GOD  IS  AN  AWESOME  GOD! 
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Mr.  Canady.  Thank  you  very  much.  I  appreciate  your  testimony, 
I  appreciate  very  much  your  being  with  us  today. 

I  would  Hke  to  admonish  you  please  not  to  be  talking  during  the 
testimony  of  the  witnesses.  I  think  we  deserve,  all  the  witnesses 
here  today  deserve,  to  be  listened  to  attentively  and  with  respect, 
and  those  of  you  who  have  a  problem  with  a  witness,  I  wish  you 
would  still  listen  to  the  witness  and  not  express  your  disapproval 
by  murmuring  or  talking  during  the  testimony.  I  think  that  is  rude 
and  should  not  be  done. 

Mr.  Sensenbrenner. 

Mr.  Sensenbrenner.  I  have  no  questions.  Thank  you  very  much 
for  your  testimony,  however. 

Ms.  Green.  Thank  you. 

Mr.  Canady.  Next  we  will  hear  from  Rev.  Marcia  Free.  Reverend 
Free  is  the  pastor  of  the  First  United  Church  of  Tampa.  She  is  also 
the  president  of  the  Hillsborough  Clergy  Association.  Reverend 
Free,  we  thank  you  for  being  with  us  today. 

STATEMENT  OF  REV.  MARCIA  FREE,  PASTOR,  FIRST  UNITED 
CHURCH  OF  TAMPA,  AND  PRESIDENT,  HILLSBOROUGH 
CLERGY  ASSOCIATION 

Ms.  Free.  Good  afternoon  Chairman  Canady  and  subcommittee 
members,  and  the  community  folks:  I  am  Rev.  Marcia  Free,  pastor 
of  the  First  United  Church  of  Tampa  and  president  of  the 
Hillsborough  Clergy  Association.  I  am  a  mother  and  a  grand- 
mother. My  children  and  I  were  educated  primarily  in  our  public 
school  system,  and  my  eldest  grandson  has  just  begun  his  public 
school  education  in  Huntsville,  AL. 

I  am  grateful  to  be  a  citizen  in  the  United  States  of  America 
where  my  religious  freedoms  are  secured,  and  where  my  right  to 
express  my  religious  beliefs  are  protected. 

In  order  to  understand  the  depth  of  my  belief  in  and  my  grati- 
tude for  our  Constitution,  let  me  begin  on  a  personal  level.  I  prac- 
tice the  Christian  faith.  This  means  very  simply  that  I  love  Jesus, 
and  all  the  ways  He  has  taught  me  to  be — teaching  me  to  love  God 
and  to  love  my  neighbor.  I  want  my  grandchildren  to  know  God  is 
merciful,  loving  kindness  in  their  lives,  too.  I  want  my  grand- 
children to  know  Jesus. 

It  is  the  second  great  commandment  that  is  at  work  today;  that 
is,  loving  our  neighbors  as  ourselves,  wanting  for  my  neighbor  what 
I  want  for  myself  and  my  loved  ones.  It  is  good  to  have  a  public 
forum  that  we  might  reason  together  on  the  subject  of  "Religious 
Liberty  and  the  Bill  of  Rights,"  ensuring  the  religious  freedom  of 
all  of  our  citizens. 

Recognizing  the  vulnerability  of  our  children  in  the  public  arena, 
let  me  address  religion  in  the  public  school.  A  summary  of  current 
law  regarding  religion  in  the  public  schools  drafted  by  the  Chris- 
tian Legal  Society,  the  conservative  National  Association  of 
Evangelicals  and  others,  lists  what  the  Constitution  already  allows 
in  the  way  of  religious  activity  in  our  public  schools. 

Individual  students  may  pray  quietly  at  any  time,  students  may 
discuss  their  religious  views  with  their  peers  during  free  time,  stu- 
dents my  say  grace,  students  may  participate  in  prayer  gatherings 
before  or  after  school.  Students  may  distribute  religious  literature. 
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Students  may  wear  religious  attire,  and  may  not  be  forced  to  wear 
gym  clothes  that  they  regard  for  religious  reasons  as  immodest. 

The  Equal  Access  Act  guarantees  that  student  religious  clubs 
may  meet  on  school  property  before  or  after  school,  and  may  in- 
clude prayer,  Bible  studies,  or  any  other  nondisruptive  religious  ac- 
tivities. The  Constitution  and  Equal  Access  Act  provide  remedies 
for  violations  of  these  rights. 

If  we  add  a  constitutional  amendment  concerning  organized 
school  prayer  and  other  forms  of  government-sponsored  religious 
expression,  we  would  be  limiting  the  very  religious  freedom  we 
seek  to  ensure.  Whose  spoken  prayer  would  we  say?  Allah,  the 
compassionate,  the  mercifiil?  Ohm,  Buddha,  thou  transcendent 
one? 

We  put  great  trust  in  the  teachers  of  our  young  ones,  but  how 
can  we  expect  them  to  teach  the  deepest  expression  of  our  faith? 
Even  if  we  agreed  that  Christianity  is  sjnionymous  with  American 
culture,  which  expression  of  Christianity  would  we  want  exercised? 
Methodist?  Assembly  of  God?  Peace  Progressive  Baptist?  Roman 
Catholic? 

Leaders  of  the  1.6  million  members  in  my  denomination  across 
the  country  have  said,  in  part,  "Recognizing  the  critical  nature  of 
these  dangers  we  affirm  our  support  of  the  public  school  system, 
democratically  controlled  by  the  entire  community,  financed 
through  general  taxation,  and  open  to  all  children  without  discrimi- 
nation as  to  race,  creed,  or  economic  status." 

As  Christians  we  affirm  that  the  responsibility  for  the  religious 
education  of  children  belongs  to  the  home  and  to  the  church,  not 
to  the  public  school.  The  public  school  should  not  teach  any  sectar- 
ian religion,  permit  dissemination  of  religious  propaganda,  require 
attendance  at  religious  observances,  or  violate  the  conscience  of  re- 
ligious minorities.  It  does,  however,  have  an  important  function  in 
recognizing  religion  as  an  influential  force  in  our  society. 

Perhaps  folks  who  are  exploring  a  constitutional  amendment  op- 
tion have  not  understood  their  already-protected  religious  free- 
doms. They  may  have  experienced  teacher  or  school  abuse  of  those 
freedoms.  It  is  important  that  we  educate  ourselves,  and  our  school 
leadership,  to  these  precious  freedoms.  These  precious  freedoms 
must  remain  an  integral  part  of  our  democracy.  It  is  each  famil5^s 
and  each  faith  conmiunity's  privileged  role  and  responsibility  to 
nurture  deeply-held  beliefs.  We  do  not  look  to  government  to  take 
over  our  responsibilities,  but  to  protect  our  freedom  to  pursue  and 
practice  the  beliefs  that  we  cherish. 

[Applause.] 

[The  prepared  statement  of  Ms.  Free  follows:] 
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Prepared  Statement  of  Rev.  Marcia  Free,  Pastor,  First  United  Church  of 
Tampa,  and  President,  Hillsborough  Clergy  Association 


Good  Afternoon  Chairman  Canady,  other  members  of  the  Subcommittee,  and  community  folks. 

I  am  Reverend  Marcia  Free,  Pastor  of  the  First  United  Church  of  Tampa  and  President  of  the 
Hillsborough  Clergy  Association.  I  am  a  mother  and  a  grandmother.  My  children  and  I  were  educated 
primarily  in  our  public  school  systems,  and  my  eldest  grandson  has  just  begun  his  public  school 
education  in  Huntsville,  Alabama. 

I  am  grateful  to  be  a  citizen  in  the  United  States  of  America  where  my  religious  freedoms  are  secured 
and  where  my  right  to  express  my  religious  beliefs  are  protected. 

In  order  to  understand  the  depth  of  my  belief  in  and  my  gratitude  for  our  Constitution,  let  me  begin  on 
a  very  personal  level.  I  practice  the  Christian  faith.  This  means  very  simply  that  i  love  Jesus,  and  all 
the  ways  he  has  taught  me  to  be:  teaching  me  to  love  God  and  to  love  my  neighbor.  I  want  my 
grandchildren  to  know  God's  merciful,  loving  kindness  in  their  lives,  too.  I  want  my  grandchildren  to 
know  Jesus. 

It  is  the  second  Great  Commandment  that  is  at  work  today;  that  is,  loving  our  neighbors  as  ourselves, 
wanting  for  my  neighbor,  what  I  want  for  myself  and  my  loved  ones.  It  is  good  to  have  a  public  forum 
that  we  might  reason  together  on  the  subject  of  Religious  Liberty  and  the  Bill  of  Rights,  ensuring  the 
religious  freedom  of  all  of  our  citizens. 

Recognizing  the  vulnerability  of  our  children  in  the  public  arena,  let  me  address  religion  in  the  public 
school.  A  summary  of  current  law  regarding  "religion  in  the  Public  Schools..."  drafted  by  the  Christian 
Legal  Society,  the  conservative  National  Association  of  Evangelicals  and  others,  lists  what  the 
Constitution  already  allows  in  the  way  of  religious  activity  in  public  schools: 

'Individual  students  may  pray  quietly  at  any  time,  except  when  they  are  required  to  be  actively 
engaged  in  school  activities.  (A  colleague  assured  me  that  as  long  as  there  were  math  tests,  there 
would  be  prayer  in  school.) 

'Students  may  discuss  their  religious  views  with  their  peers  during  free  time  as  long  as  they  are 
not  disruptive. 
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'Students  may  say  grace  before  or  after  meals. 

'Students  may  participate  in  "See  you  at  the  flagpole"  prayer  gatherings  before  or  after  school, 

subject  to  reasonable  time,  place  and  manner  restrictions. 

'Students  may  distribute  religious  literature  to  their  schoolmates  subject  to  reasonable  time,  place, 
manner  and  other  constitutionally  acceptable  restrictions  imposed  on  the  distribution  of  all  non-school 
literature. 

'Students  may  wear  religious  attire,  and  may  not  be  forced  to  wear  gym  clothes  that  they 
regard,  for  religious  reasons,  as  immodest. 

'The  Equal  Access  Act  guarantees  that  student  religious  clubs  may  meet  on  school  property 
before  or  after  school. ..[and]  may  include  prayer,  Bible  study  or  any  other  non-disruptive  religious 
activity. 

'The  Constitution  and  Equal  Access  Act  provide  remedies  for  violations  of  these  rights..." 

If  we  add  a  Constitutional  Amendment  concerning  organized  school  prayer  and  other  forms  of 
government-sponsored  religious  expression,  we  would  be  limiting  the  very  religious  freedom  we  seek 
to  ensure.  Whose  spoken  prayer  would  we  say?  "Allah,  the  compassionate,  the  merciful...?"  "Ohm, 
Buddha,  thou  transcendent  one?" 

We  put  great  trust  in  the  teachers  of  our  young  ones,  but  how  can  we  expect  them  to  teach  the 
deepest  expression  of  our  faith?  Even  if  we  agreed  that  Christianity  is  synonymous  with  American 
culture,  which  expression  of  Christianity  would  we  want  exercised?  Methodist?  Assembly  of  God? 
Peace  Progressive  Baptist?  Roman  Catholic? 

Leaders  of  the  1 .6  million  members  in  my  denomination  across  the  country  have  said,  in  part, 
"Recognizing  the  critical  nature  of  these  dangers  we  affirm  our  support  of  the  public  school  system, 
democratically  controlled  by  the  entire  community,  financed  through  general  taxation,  and  open  to 
ALL  children  without  discrimination  as  to  race,  creed,  or  economic  status. 

As  Christians  we  affirm  that  the  responsibility  for  the  religious  education  of  children  belongs  to  the 
home  and  to  the  church~nof  to  the  public  school. 

The  public  school  should  not  teach  any  sectarian  religion,  permit  dissemination  of  religious 
propaganda,  require  attendance  at  religious  observances,  or  violate  the  conscience  of  religious 
minorities.   It  does,  however,  have  an  important  function  in  recognizing  religion  as  an  influential  force 
in  our  society." 

Perhaps  folks  who  are  exploring  a  Constitutional  Amendment  option  have  not  understood  their 
already  protected  religious  freedoms.  They  may  have  experienced  teacher  or  school  abuse  of  those 
freedoms.  It  is  important  that  we  educate  ourselves,  and  our  school  leadership,  to  these  precious 
freedoms.  These  precious  freedoms  must  remain  an  integral  part  of  our  democracy.  It  is  each 
family's  and  each  faith  community's  privileged  role  and  responsibility  to  nurture  deeply  held  beliefs. 
We  do  not  look  to  government  to  take  over  our  responsibilities,  but  to  protect  our  freedom  to  pursue 
and  practice  the  beliefs  that  we  cherish. 
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Mr.  Canady.  Thank  you,  Reverend  Free.  I  very  much  appreciate 
your  statement.  Let  me  say  I  agree  with  just  about  everything  in 
your  statement.  I  particularly  agree  with  the  concluding  sentence 
where  you  say  "We  do  not  look  to  government  to  take  over  our  re- 
sponsibilities, but  to  protect  our  freedom  to  pursue  and  practice  the 
beliefs  that  we  cherish." 

I  believe  that  almost  all  Americans  would  agree  with  that  senti- 
ment. There  is  dispute  about  exactly  how  to  pursue  that,  and  that 
is  what  we  are  examining,  and  that  is  why  we  want  to  hear  from 
a  wide  spectrum  of  Americans. 

There  is  one  statement  in  your  testimony  that  kind  of  stuck  out 
as  something  that  I  would  not  agree  with  and  that  concerned  me, 
and  let  me  ask  you  about  that.  You  said  that  the  public  schools 
should  not  permit  dissemination  of  religious  propaganda. 

Now,  I  would  like  to  ask  you  to  elaborate  on  that  and  make  cer- 
tain I  understand  that,  and  particularly  maybe  you  could  comment 
on  the  case  of  Amber.  You  were  here  for  her  testimony,  and  you 
understand  I  think  a  little  bit  about  what  happened  in  that  case, 
and  ultimately  the  Federal  district  court  found  that  she  did  have 
a  right  to  distribute  the  material  she  wished  to  distribute. 

Ms.  Free.  Right. 

Mr.  Canady.  What  do  you  mean  by  saying  that  the  school  should 
not  permit — and  you  say  it  is  not  that  they  should  not  distribute 
it,  but  they  should  not  permit  dissemination  of  religious  propa- 
ganda. 

Ms.  Free.  The  school  during  school  hours  is  a  different  arena 
than  a  meeting  after  school  or  before  school  students'  meeting. 

This  sentence  speaks  to  the  fact  that  the  school  should  not  be  in- 
volved in  promoting  a  particular  religious  viewpoint,  and 

Mr.  Canady.  So  you  do  not  think  the  school  should  stop  individ- 
ual students  from  distributing  materials  that  they  may  wish  to  dis- 
tribute? 

Ms.  Free.  I  think  it  is  quite  clear  according  to  what  has  been 
gathered  as  to  what  our  legal  rights  are  currently  that  students 
may  participate  in  distributing  religious  literature  to  their  class- 
mates, subject  to  reasonable  time,  place,  manner  and  other  con- 
stitutionally acceptable  restrictions. 

Mr.  Canady.  I  see  that  recognition  in  your  statement,  and  you 
are  quoting  the  statement  that  had  been  developed  by  the  group 
of  religious  organizations  on  religion  in  the  public  schools,  but  then 
I  saw  this  other  statement  which  seemed  to  contradict  that,  so 
what  you  are  saying — and  I  am  still  not  sure  exactly  what  you 
think  on  the  subject — do  you  think  that  Amber  should  have  been 
prohibited  from  distributing  those  materials  during  the  school  day? 

Ms.  Free.  I  think  that  there  should  be  a  particular  manner  and 
time  and  place  when  it  is  appropriate  for  her  to  share  her  view- 
point. 

Mr.  Canady.  Do  you  think  that  it  is  right  to  place  restrictions 
on  distribution  of  materials  based  on  their  religious  content? 

Ms.  Free.  You  are  asking  me  to 

Mr.  Canady.  The  witness  we  have  is  very  knowledgeable,  and  I 
think  she  is  capable  of  answering  the  question  I  posed  to  her. 

The  question  is,  is  it  appropriate,  would  it  be  appropriate  to  say 
that  material  cannot  be  distributed  because  it  has  religious  content 
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when  in  the  same  context  at  the  same  time  we  would  allow  the  dis- 
tribution of  political  materials,  for  instance? 

Ms.  Free.  I  certainly  think  that  freedom  of  religion  goes  along 
with  being  able  to  distribute,  you  know,  just 

Mr.  Canady.  Reverend,  I  think  I  asked  a  direct  question,  and  I 
would  appreciate  a  direct  answer,  and  with  all  due  respect  I  think 
that  is  a  critical  issue  here. 

Ms.  Free.  Right. 

Mr.  Canady.  And  I  want  to  get  your 

[Applause.] 

Mr.  Canady.  No,  no.  Wait,  wait,  wait. 

OK.  Now,  we  will  maintain  order  here,  and  people  will  not  shout 
out  who  are  not  recognized.  OK.  We  would  appreciate  that  very 
much,  and  I  will  ask  the  questions  of  the  witness,  and  I  would  ap- 
preciate an  answer  to  the  question. 

Now,  if  you  cannot  answer  it,  or  you  do  not  wish  to  answer  it, 
that  is  an  answer. 

Ms.  Free.  Let  me  state  to  you  that  I  think  that  one  of  the  rea- 
sons why  it  says  up  here  that  religious  literature  may  be  distrib- 
uted at  a  reasonable  time,  place  and  manner,  that  that  must  be  an 
essential  part  of  that  kind  of  sharing. 

It  would  be  inappropriate,  there  are  inappropriate  times  to  dis- 
seminate political  information,  there  are  inappropriate  times  to  dis- 
seminate other  personal  agenda  in  the  middle  of  the  school  day, 
but  there  are  appropriate  times,  and  they — ^yes,  it  is  sometimes  dif- 
ficult to  decide  in  thus  society. 

It  is  clear  that  the  abuses  that  have  happened — do  not  interrupt, 
OK — let  me  finish 

[Applause.] 

Mr.  Canady.  No,  I  am  not.  Please  answer. 

Ms.  Free.  Let  me  talk.  It  is  clear  in  our  society  that  we  need  to 
have  all  of  those  kinds  of  opportunities,  and  there  have  been 
abuses  that  have  been  clearly  stated,  and  they  are  abuses.  We  all 
agree  that  those  are  abuses,  and  we  are  on  that  same  side  that  we 
want  those  abuses  stopped,  but  it  is  also  clear  that  the  legislation 
and  the  constitutional  amendment  provide  for  that.  That  means 
that  it  is  our  responsibility  both  as  individual  citizens,  as  particu- 
lar faith  communities,  as  particular  groups  within  the  United 
States,  within  our  schools,  and  within  our  legislative  branches  that 
education  be  done  very  clearly. 

Mr.  Canady.  Let  me  try  to  reformulate  the  question  and  see  if 
we  can  get  to  it,  and  then  we  will  move  on. 

Do  you  believe  that  it  is  appropriate  to  prohibit  the  distribution 
of  material,  written  material,  that  has  religious  content  at  a  time 
and  at  a  place  when  the  distribution  of  materials  with  political  con- 
tent would  be  allowed? 

Do  you  believe  you  should  be  able  to  distinguish  and  say  we  can- 
not do  this  because  it  is  religious,  when  at  the  same  time  and  in 
the  same  circumstances  we  would  allow  political  materials  to  be 
distributed? 

Ms.  Free.  I  would  say — I  am  going  to  give  you  an  zmswer  to  this 
by  talking  about  teachers 

Mr.  Canady.  Well,  I  am  hoping.  I  keep  waiting.  I  want  to  be  pa- 
tient, and  I  want  you  to  have — I  want  you  to  have  the 
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Ms.  Free.  I  am  talking.  I  am  talking,  so  let  me  talk. 

[Applause.! 

Mr.  Canady.  ok.  Well 

Ms.  Free.  Let  me  talk. 

Mr.  Canady.  Just  a  second. 

Ms.  Free.  I  start  a  sentence,  and  you  stop  me.  Please  wait. 

Mr.  Canady.  OK.  Please  answer. 

Ms.  Free.  I  believe  that  if  a  child  has  a  T-shirt  on  that  has  a 
cross  on  it,  they  should  be  allowed  to  wear  it. 

Mr.  Canady.  No,  wait  a  second.  I  am  sorry,  you  are  not  answer- 
ing the  question. 

Ms.  Free.  I  believe  that  a  child — every  T-shirt  that  a  child  wears 
is  a  piece  of  political  propaganda,  every  T-shirt.  The  one  that  says 
the  Grateful  Dead  on  it,  the  one  that  says — I  do  not  know,  what- 
ever else.  I  am  saying  to  you  that  a  child  should  be  allowed  to  wear 
a  T-shirt  like  that.  This  is  a  political  position  in  this  country.  That 
means  that  if  you  have  a  table  of  political  literature  that  if  there 
should  be — if  this  is  an  appropriate  time,  manner,  place  that  there 
should  be  religious  material  there  too. 

Mr.  Canady.  OK. 

Ms.  Free.  Of  course,  in  the  appropriate  time,  manner  and  place. 

Mr.  Canady.  So  you  do  not  think  that  there  should  be  discrimi- 
nation against  the  religious  speech  in  a  context  where  the  political 
speech  would  be  allowed.  That  is  what  I  am  trying  to  get  to,  I  think 
you 

Ms.  Free.  Is  that  where  you  are  going  with  this? 

Mr.  Canady.  Well,  that  is  the  question  I  have  been  trying  to  ask 
for  the  last  10  minutes.  Forgive  me  if  I  am  not  articulating  it. 

Ms.  Free.  Political  literature  is  different  than  political  conversa- 
tion in  a  public  arena  when  you  have  schoolchildren.  If  you 
have 

Mr.  Canady.  I  appreciate  your — it  will  be  interesting  to  review 
the  transcript  of  this  to  see  if  I  expressed  the  question  and  what 
kind  of  answer  I  got. 

Mr.  Sensenbrenner. 

Mr.  Sensenbrenner.  Thank  you  very  much,  Mr.  Chairman. 

Reverend  Free,  I  have  looked  over  the  testimony  you  have  sub- 
mitted, and  in  the  middle  of  your  testimony  you  have  a  list  of 
things  that  are  permissible  that  has  been  drafted  by  the  Christian 
Legal  Society,  the  Conservative  National  Association  of 
Evangelicals  and  others,  and  lists  what  the  Constitution  already  al- 
lows in  the  way  of  religious  activity  in  the  schools. 

Now,  there  is  a  whole  long  list  of  things,  but  we  have  heard  testi- 
mony today  from  the  previous  witnesses  that  many  of  these  items 
have  been  violated.  For  example,  one  tenet  says  students  may  dis- 
cuss their  religious  views  with  their  peers  during  free  time.  But 
people  have  testified  that  the  school  administration  has  taken  dis- 
ciplinary action  when  children  have  brought  Bibles  to  school.  Stu- 
dents may  distribute  religious  literature  to  their  schoolmates.  A 
previous  witness  told  about  a  problem  there.  Students  may  wear 
religious  attire.  We  have  heard  about  a  problem  there.  We  could  go 
on  and  on  and  on. 

Now,  I  guess  what  we  are  hearing  from  people  who  are  complain- 
ing about  the  practices  in  the  public  schools  is  those  who  wish  to 
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in  a  very  personal  way  express  their  religion,  whether  it  is  by 
wearing  a  T-shirt  or  coming  to  school  with  a  Bible  under  their  arm, 
end  up  being  discriminated  against,  while  someone  passing  out 
pamphlets  saying  "Gro  to  the  Halloween  party  at  McDonald's"  rath- 
er than  at  their  church  would  not  be  subject  to  that  type  of  action 
by  the  school  officials,  notwithstanding  the  fact  that  I  am  sure  that 
McDonald's  had  the  thought  in  mind  of  selling  a  few  hamburgers 
if  they  printed  up  such  literature. 

Now,  what  do  we  do  to  prevent  that  type  of  discrimination  from 
occurring  against  people  who  have  chosen  in  and  of  themselves  to 
express  a  religious  viewpoint  in  a  way  that  is  not  disruptive  of  the 
proceedings  that  go  on  in  a  public  school? 

Voice.  You  enforce  the  existing  law. 

Mr.  Sensenbrenner.  Well,  sir 

[Applause.] 

Mr.  Sensenbrenner.  Let  me  respond  to  that.  Why  should  some- 
body who  has  been  a  victim  of  that  discrimination  have  to  go  hire 
a  lawyer  and  spend  thousands  of  dollars  of  their  money,  and  hun- 
dreds of  hours  of  their  time  enforcing  their  rights  when  the  Gov- 
ernment will  not  do  it.  Officials  at  schools  are  just  as  much  govern- 
ment officials  as  police  officers.  Members  of  Congress  and  judges. 

Now,  the  question  that  I  asked  was  of  Reverend  Free. 

[Verbal  expressions  from  the  audience.] 

Mr.  Canady.  Let  me  say — let  me  admonish  you  to  not  interrupt 
the  members  of  the  panel  or  any  of  the  witnesses.  Now,  this  is  a 
public  hearing  that  will  be  conducted  in  an  orderly  manner.  You 
should  show  respect  for  this  proceeding,  and  that  will  be  necessary 
for  you  to  do  that.  Now,  I  appreciate  it  very  much.  We  want  to  give 
the  witnesses  here  an  opportunity  to  answer  the  questions,  we 
want  to  hear  from  the  people  who  are  scheduled  to  testify,  but  we 
cannot  have  outbursts  such  as  that.  Thank  you. 

Mr.  Sensenbrenner.  I  would  appreciate  you  answering  the 
question,  because  I  asked  it  of  you,  Reverend  Free. 

Ms.  Free.  Would  you  like  to  repeat  the  question  at  this  point? 

Mr.  Sensenbrenner.  Basically,  the  things  that  have  been  stated 
as  constitutional  expressions  by  the  organization  that  gave  you  the 
information  that  you  repeated  in  your  testimony,  we  have  heard  in- 
stances of  numerous  violations.  Now,  Congress  reacts  to  complaints 
brought  to  us  by  our  constituents  around  the  country,  and  we  are 
hearing  complaints  from  people  who  have  been  victims  of  Govern- 
ment activity,  and  what  goes  on  in  the  schools  is  just  as  much  gov- 
ernment activity  as  what  goes  on  elsewhere  that  is  sponsored  by 
the  Government.  What  tjrpe  of  remedy  do  they  have,  or  do  they 
have  to  go  running  off  to  court  every  time  someone  in  school  says 
you  cannot  show  up  with  your  Bible,  or  you  cannot  wear  this  T- 
shirt? 

Ms.  Free.  I  want  you  to  know  that  I  think  the  abuses  are  abhor- 
rent. I  think  that  your  first  speaker,  for  instance,  spoke  to  the  fact 
that  he  has  done  some  good  work  to  make  sure  that  his  clients,  the 
cases  that  have  been  abuses  have  been,  there  has  been  a  redress. 
I  think  that  that  is  not  only  appropriate,  but  I  commend  it  and  I 
support  it  that  we  do  that  sort  of  thing.  We  have  many  places  in 
our  society  where  there  is  still  oppression,  very  deep  oppression, 
particularly  for  a  minority  viewpoint,  and  we  have  to  address  that. 


344 

As  a  Christian,  I  know  that  in  the  five  books  of  our  Judeo-Chris- 
tian  scriptures  36  times  it  calls  us  not  to  oppress  our  neighbors — 
36  times — do  not  oppress  the  orphan,  or  the  widow,  or  the  alien, 
or  the  sojourner  within  your  gates,  do  not  oppress  anyone  whatso- 
ever, and  I  do  see  that  we  together  today  are  trying  to  reason  to- 
gether, to  figure  out  what  that  means  so  that  we  are  not  oppressive 
to  our  neighbor,  and  I  say  to  you  that  in  your  search  for  this  the 
difficult  part  of  it  is  the  fact  that  will  you  move  to  a  place  that  is 
so  coercive  in  support  that  you  will  negate  the  very  freedoms  that 
our  Constitution  currently  ensures. 

Mr.  Sensenbrenner.  Reverend  Free,  I  will  respectfully  state 
with  the  32  pages  of  testimony  that  the  first  witness.  Attorney 
Staver,  gave  the  momentum,  the  legal  momentum,  and  the  Grovem- 
ment  momentum  is  on  the  other  side,  and  that  is  why  this  issue 
is  coming  before  the  Congress  of  the  United  States.  It  is  oppression 
against  religion  rather  than  neutrality  on  the  question  of  religion, 
and  I  guess  I  would  submit  to  you  that  if  you  made  the  quote  about 
the  36  times  in  the  first  five  books  of  the  Bible  down  the  hall  in 
a  literature  class  in  this  high  school,  the  high  school  would  be  sued. 
You  are  not  preaching  the  Bible,  you  are  talking  about  what  the 
Bible  says  in  a  literature  class,  so  you  are  dealing  with  the  Bible 
as  a  piece  of  literature  rather  than  as  a  religious  document  that 
has  been  passed  down  through  the  generations.  That  I  think  is  the 
concern  that  many  people  are  bringing  to  us,  and  I  think  that  we 
are  going  to  have  to  figure  out  some  type  of  a  way  to  respond  to 
that,  rather  than  getting  involved  in  lawsuits  or  cheering  on  one 
side  or  the  other. 

Ms.  Free.  I  do  believe  that  we  need  to  work  together,  and  I  be- 
lieve that  everybody  in  this  room  is  looking  for  religious  freedom 
to  be  ensured.  Is  that  correct? 

[Applause.] 

Mr.  Sensenbrenner.  Thank  you. 

Mr.  Canady.  Reverend  Free,  I  certainly  agree  with  that  state- 
ment, and  I  think  that  all  of  us  are  interested  in  protecting  reli- 
gious freedom.  I  believe  that  is  why  everyone  who  came  to  this 
hearing  today  is  here. 

Now,  we  may  have  a  different  perspective  about  exactly  what  the 
problem  is,  and  about  exactly  how  to  solve  the  problem,  and  I  want 
to  make  clear  that  I  do  not  have  a  specific  proposal  that  I  am  ad- 
vancing or  proposing  at  this  point. 

[Verbal  expressions  from  the  audience.] 

Mr.  Canady.  Well,  some  people  are  good  at  reading  other  peo- 
ple's minds,  but  I  do  not  have  a  specific  proposal.  I  am  looking  at 
information,  and  I  want  to  make  certain  that  we  do  listen  to  people 
all  across  the  spectrum  so  that  we  can  understand  the  problem  and 
come  up  with  a  solution  that  makes  sense,  and  I  think  that  one 
thing  that  is  emerging  is  that  there  are  some  problems,  and  I  think 
you  would  agree  that  there  are  problems  there;  we  would  have  a 
disagreement  about  exactly  how  we  should  go  about  addressing 
those  problems. 

Let  me  say  this.  I  believe  that  these  hearings  in  themselves  can 
serve  an  educational  role,  and  one  benefit  that  will  come  out  of 
these  hearings,  no  matter  if  nothing  happens  subsequent  to  the 
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hearings,  would  be  that  we  would  increase  the  level  of  public  un- 
derstanding, so  that  is  part  of  this  process  as  well. 

I  want  to  thank  you  for  being  here,  we  appreciate  your  testi- 
mony, and  we  will  look  forward  to  having  additional  input  from  you 
in  the  future  if  you  so  desire.  Thank  you. 

[Applause.] 

Mr.  Canady.  Our  next  witness  is  Dr.  Charles  W.  Spong.  Dr. 
Spong  is  currently  the  director  for  distance  education  at  Southeast- 
ern College  of  the  Assemblies  of  God  in  Lakeland.  Dr.  Spong,  we 
thank  you  for  being  here,  we  look  forward  to  your  testimony. 

STATEMENT  OF  DR.  CHARLES  W.  SPONG,  DIRECTOR  FOR  DIS- 
TANCE EDUCATION,  SOUTHEASTERN  COLLEGE  OF  THE  AS- 
SEMBLIES OF  GOD 

Dr.  Spong.  Thank  you  very  much. 

I  appear  here  today  because  of  information  sent  earlier  this  year 
to  the  office  of  Mr.  Charles  Canady,  the  honorable  U.S.  Representa- 
tive of  Florida.  Thank  you  for  allowing  me  to  speak. 

Mr.  Chairman  and  committee  members  of  the  U.S.  House  of  Rep- 
resentatives, thank  you  for  taking  the  time  out  of  your  busy  sched- 
ules to  come  to  Florida  so  we  could  share  some  concerns  relating 
to  first  amendment  freedoms. 

I  speak  on  behalf  of  U.S.  servicemen  who  would  like  to  receive 
their  education  with  Southeastern  College  through  Defense  Activity 
for  Non-Traditional  Education  Support  called  DANTES,  as  other 
servicemen  do  at  many  other  American  colleges  and  universities. 
DANTES  is  a  federally  funded  program  of  the  Department  of  De- 
fense to  financially  assist  servicemen  taking  nontraditional  edu- 
cation, such  as  distance  learning. 

Located  in  Lakeland,  FL,  Southeastern  College  for  60  years  has 
served  the  Nation  well  in  providing  quality  leaders  for  America's 
public  and  private  schools,  the  chaplaincy  of  the  U.S.  military  and 
churches,  meeting  America's  spiritual,  educational,  and  social 
needs.  There  is  an  Army  ROTC  Program  on  our  campus.  Though 
a  small  college.  Southeastern  College  ROTC  students  have  been 
recognized  by  their  commanders  for  outstanding  leadership  in  the 
program. 

I  myself  have  served  the  college  for  26  years  in  faculty  and  ad- 
ministrative positions,  holding  four  postsecondary  degrees,  the 
highest  being  a  doctor  of  ministry.  As  of  November  1994,  I  began 
serving  as  the  director  for  distance  education,  and  continue  to  this 
day. 

In  January  1995,  our  standing  with  DANTES  came  to  an  abrupt 
end.  The  public  announcement  was  made  in  DANTES  information 
bulletin  No.  222,  "Educational  Support  to  the  DOD  Worldwide" 
1995.  It  stated,  "DANTES  canceled  its  memorandum  of  under- 
standing [MOU]  with  Southeastern  College  of  the  Assemblies  of 
God  in  Lakeland,  FL,  effective  January  21,  1995." 

Southeastern  College  entered  the  DANTES  Program  in  1989  as 
a  member  of  the  Accrediting  Association  of  Bible  Colleges,  a  USDE- 
recognized  agency,  to  provide  U.S.  military  and  their  families  non- 
traditional  education  leading  to  a  bachelor  of  arts  degree.  In  a  let- 
ter sent  to  Southeastern  College,  February  25,  1994,  from  the  di- 
rector of  DANTES,  Pensacola,  FL,  we  were  informed  that: 
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Due  to  a  recent  ruling  by  the  judge  advocate  general  [JAG]  after  a  legal  review 
of  college  admissions  policies,  we  are  asking  schools  participating  with  DANTES  to 
confirm  in  writing  that  they  do  not  require  the  signing  of  a  statement  of  faith  or 
behavior  which  implies  acceptance  of  certain  religious  tenets. 

The  letter  went  on  to  say  that: 

Military  students  or  miUtary  family  members  who  express  interest  in  enrolling  in 
your  institution's  courses  or  degrees  should  not  be  required  to  sign  any  kind  of 
statement  of  faith  or  behavior  which  implies  acceptance  of  certain  religious  tenets. 

This  DANTES  poHcy  and  ruHng  of  the  Judge  Advocate  General 
are  in  direct  conflict  with  policy  as  authorized  by  the  board  of  di- 
rectors of  Southeastern  College.  The  new  DANTES  guidelines  do 
not  appear  to  be  the  same  as  those  that  we  entered  the  program 
in  1989. 

In  November  1994,  the  board  of  directors  of  the  college  re- 
affirmed its  commitment  to  the  college's  mission  and  purpose.  This 
mission  and  purpose  is  stated  in  our  college  catalog,  and  is  re- 
flected in  the  college's  application  for  admission.  Two  questions  on 
the  application  are,  "Are  you  a  Christian?"  and  "Do  you  agree  with, 
and  are  you  committed  to  living  a  positive  Christian  life  based  on 
Biblical  values?" 

All  students  who  attend  Southeastern  College  indicate  a  state- 
ment of  faith  on  their  application,  and  must  have  a  recommenda- 
tion on  file  from  a  pastor.  Apparently  these  two  questions  ended 
our  relationship  with  DANTES  in  January  1995.  The  college  must 
remain  true  to  its  mission  of  preparing  people  for  Christian  living 
and  Christian  service. 

As  a  Christian  college  administrator  myself,  I  could  not  in  good 
faith  recommend  a  person  for  chaplaincy  or  Christian  ministry  not 
knowing  one's  commitment  to  the  Lord  Jesus  Christ  and  to  Chris- 
tian principles.  I  would  also  think  military  chaplaincy  personnel 
would  want  to  know  a  person's  religious  convictions  and  persuasion 
before  admitting  him  or  her  to  the  chaplaincy. 

In  my  November  1994  letter  to  the  DANTES  representative,  I 
stated,  "Hopefully  in  the  future  a  workable  solution  will  be  able  to 
be  found.  If  I  can  assist  in  this  regard,  I  will  be  happy  to  do  so." 
To  date  no  solution  has  been  found. 

Servicemen  have  called  the  college  and  asked  about  our  standing 
with  DANTES.  We  had  to  indicate  we  were  no  longer  able  to  be 
a  part  of  their  program  due  to  our  admission  process  that  included 
a  statement  or  confession  of  faith.  To  my  knowledge,  there  are 
other  colleges  that  find  themselves  in  a  similar  situation.  It  is  the 
desire  of  Southeastern  College  to  be  able  to  assist  U.S.  servicemen 
in  their  educational  needs  through  the  DANTES  Program. 

We  believe  that  the  Judge  Advocate  General's  ruling  unneces- 
sarily limits  the  options  available  to  members  of  the  Armed  Forces 
who  are  able  and  willing  to  meet  the  admissions  requirements  of 
faith-affirming  institutions.  We  agree  that  no  member  of  the  mili- 
tary of  course  should  be  forced  to  indicate  adherence  to  specific  reli- 
gious tenets.  At  the  same  time,  there  is  no  defensible  reason  for 
precluding  their  voluntary  affirmation  of  religious  convictions.  We 
still  hope  there  will  be  an  acceptable  solution  down  the  road. 

Thank  you  again,  Mr.  Canady  and  members  of  the  House  Sub- 
committee on  the  Constitution,  for  hearing  me  today  on  a  vital 
issue  that  could  have  long  term  effects,  not  only  on  our  college,  but 
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other  institutions  that  may  feel  the  impact  of  the  Judge  Advocate 
General's  ruling  and  the  new  policy  of  DANTES. 

Thank  you. 

[The  prepared  statement  of  Dr.  Spong  follows:] 


22-755    96-12 
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Prepared  Statement  of  Dr.  Charles  W.  Spong,  Director  for  Distance 
Education,  Southeastern  College  of  the  Assemblies  of  God 


I  appear  here  today  because  of  information  sent  earlier  this  year  to  the  office  of  Mr  Charles 
Canady,  the  honorable  United  States  Representative  of  Florida.  Thank  you  for  allowing  me  to 
speak.  Mr.  Chairman  and  committee  members  of  the  United  States  House  of  Representatives, 
thank  you  for  taking  the  time  out  of  your  busy  schedules  to  come  to  Florida  so  we  could  share 
some  concerns  relating  to  first  amendment  fi^eedoms. 

I  speak  on  behalf  of  US  servicemen  who  would  like  to  receive  their  education  with 
Southeastern  College  through  Defense  Activity  for  Non-Traditional  Education  Support  called 
DANTES,  as  servicemen  do  at  many  other  American  colleges  and  universities.    DANTES  is  a 
federally  fianded  program  of  the  Department  of  Defense  to  financially  assist  servicemen  taking 
non-traditional  education,  such  as  distance  learning. 

Located  in  Lakeland,  Florida,  Southeastern  College  for  60  years  has  served  the  nation  well  in 
providing  quality  leaders  for  America's  public  and  private  schools,  the  chaplaincy  of  the  US 
military  and  churches,  meeting  America's  spiritual,  educational,  and  social  needs.  There  is  an 
Army  ROTC  program  on  our  campus    Though  a  small  college.  Southeastern  College  ROTC 
students  have  been  recognized  by  their  commanders  for  outstanding  leadership  in  the  program. 

I  have  served  the  college  for  26  years  in  faculty  and  administrative  positions,  holding  four  post 
secondary  degrees  the  highest  being  a  doctor  of  ministry.  As  of  November,  1994, 1  began  serving 
as  the  Director  for  Distance  Education  and  continue  to  this  day. 

In  January  1995  our  standing  with  DANTES  came  to  an  abrupt  end.  The  public  announcement 
was  made  in  DANTES  information  Bulletin  Number  222  "Educational  Support  to  the  DOD- 
Worldwide"  1995.  It  stated  "Dantes  canceled  its  Memorandum  of  Understanding  (MOU)  with 
Southeastern  College  of  the  Assemblies  of  God  in  Lakeland,  Florida,  effective  21  January  1995. 

Southeastern  College  entered  the  DANTES  program  in  1989  as  a  member  of  the  Accrediting 
Association  of  Bible  Colleges,  a  USDE  recognized  agency,  to  provide  US  Military  and  their 
families  non-traditional  education  leading  to  a  bachelor  of  arts  degree. 
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In  a  letter  sent  to  Southeastern  College,  Feb  25,  1994  from  the  Director  of  DANTES,  Pensacola, 
FL,  we  were  informed  that  "due  to  a  recent  ruling  by  the  Judge  Advocate  General  (JAG)  after  a 
legal  review  of  college  admissions  policies,  we  are  asking  schools  participating  with  Dantes  to 
confirm  in  writing  that  they  do  not  require  the  signing  of  a  statement  of  faith  or  behavior  which 
implies  acceptance  of  certain  religious  tenets."  The  letter  went  on  to  say  that,  "Military  students 
or  military  family  members  who  express  interest  in  enrolling  in  your  institution's  courses  or 
degrees  should  not  be  required  to  sign  any  kind  of  statement  of  faith  or  behavior  which  implies 
acceptance  of  certain  religious  tenets" 

This  DANTES  policy  and  ruling  of  the  Judge  Advocate  General  is  in  direct  conflict  with  policy  as 
authorized  by  the  Board  of  Directors  of  Southeastern  College  The  new  DANTES  guidelines  do 
not  appear  to  be  the  same  as  those  in  which  we  entered  the  program  in  1989 

In  November  of  1994,  the  Board  of  Directors  of  the  college  reaffirmed  its  commitment  to  the 
college's  mission  and  purpose    This  mission  and  purpose  is  stated  in  our  college  catalog  and  is 
reflected  in  the  college's  application  for  admission    Two  questions  on  the  application  are,  "Are 
you  a  Christian?  and  Do  you  agree  with  and  are  you  committed  to  living  a  positive  Christian  life 
based  on  Biblical  values?" 

All  students  who  attend  Southeastern  College  indicate  a  statement  of  faith  on  their  application  and 
must  have  a  recommendation  on  file  from  a  pastor    Apparently  these  two  questions  ended  our 
relationship  with  DANTES  in  January  1995.  The  college  must  remain  true  to  its  mission  of 
preparing  people  for  Christian  living  and  Christian  service 

As  a  Christian  college  administrator,  I  could  not  in  good  faith  recommend  a  person  for  chaplaincy 
or  Christian  ministry  not  knowing  one's  commitment  to  the  Lord  Jesus  Christ  and  to  Christian 
principles    I  would  also  think  military  chaplaincy  personnel  would  want  to  know  a  person's 
religious  convictions  and  persuasion  before  admitting  him  or  her  to  the  chaplaincy 

In  my  November  1994  letter  to  the  DANTES  representative,  I  stated  "hopeftiUy  in  the  future  a 
workable  solution  will  be  able  to  be  found.  If  I  can  assist  in  this  regard,  I  will  be  happy  to  do  so" 
To  date  no  solution  has  been  found 

Servicemen  have  called  the  college  and  asked  about  our  standing  with  DANTES    We  had  to 
indicate  we  were  no  longer  able  to  be  a  part  of  their  program  due  to  our  admission  process  that 
included  a  statement  or  confession  of  faith    To  my  knowledge,  there  are  other  colleges  that  find 
themselves  in  a  similar  situation.  It  is  the  desire  of  Southeastern  College  to  be  able  to  assist  US 
servicemen  in  their  educational  needs  through  the  DANTES  program 
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We  believe  that  the  Judge  Advocate  General's  ruling  unnecessarily  limits  the  options  available  to 
members  of  the  armed  forces  who  are  able  and  willing  to  meet  the  admissions  requirements  of 
faith  affirming  institutions    We  agree  that  no  member  of  the  military  should  be  forced  to  indicate 
adherence  to  specific  religious  tenets    At  the  same  time,  there  is  no  defensible  reason  for 
precluding  their  voluntary  aflFimiation  of  religious  convictions.  We  still  hope  there  will  be  an 
acceptable  solution  down  the  road 

Thank  you  again  Mr  Canady  and  members  of  the  House  Subcommittee  on  the  Constitution  for 
hearing  me  today  on  a  vital  issue  that  could  have  long  term  effects  not  only  on  our  college  but 
other  institutions  that  may  feel  the  impact  of  the  Judge  Advocate  General's  ruling  and  the  new 
policy  of  D ANTES 
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Mr.  Canady.  Thank  you,  Dr.  Spong.  I  appreciate  your  testimony, 
and  I  appreciate  your  bringing  this  particular  issue  to  my  attention 
earlier. 

I  agree  with  what  you  said  in  your  testimony.  I  believe  that  this 
is  an  example  really  of  the  Department  of  Defense  in  effect  dis- 
criminating against  members  of  the  Armed  Forces  who  have  chosen 
to  go  to  a  Clu*istian  college  because  it  is  explicitly  Christian,  and 
that  is  troubling  to  me.  And  I  understand  that  this  is  based  on  a 
principle  of  nondiscrimination,  but  in  effect  through  the  application 
of  the  principle  of  nondiscrimination  in  this  context  discrimination 
occurs,  so  it  is  an  inequitable  situation  that  results,  and  I  appre- 
ciate your  comments. 

Let  me  say  this.  We  cannot  go  back  and  forth  between  witnesses 
in  the  context  we  are  in  here  today,  but  if  Reverend  Green,  or  Rev- 
erend Free  have  any  thoughts  or  comments  on  this  subject,  I  would 
appreciate  your  communicating  them  to  me  perhaps  after  the  hear- 
ing or  by  letter.  I  would  be  very  interested  in  what  your  perspec- 
tive is  on  this  particular  instance,  because  this  is  something  that 
I  think  is  significant.  It  is  a  little  different  than  some  of  the  other 
issues  we  have  been  talking  about,  but  thank  you  for  being  here. 

Mr.  Sensenbrenner. 

Mr.  Sensenbrenner.  Dr.  Spong,  I  have  a  couple  of  questions.  Do 
you  know  of  any  other  religiously  affiliated  college  that  has  also 
been  disaffiliated  with  DANTES,  or  are  you  the  only  one? 

Dr.  Spong.  Not  at  this  point,  I  do  not  know  of  any,  though  I  have 
tried  to  find  out  if  there  are  others  having  this  similar  type  prob- 
lem as  well. 

Mr.  Sensenbrenner.  I  am  troubled  by  what  you  say,  and  the 
reason  I  am  is  I  think  that  one  of  the  greatest  enactments  that  the 
Congress  has  ever  passed  was  the  GI  bill  which  educated  our  re- 
turning servicemen  first  after  World  War  II  and  then  after  the  sub- 
sequent wars  which  our  Nation  has  gotten  involved  in.  The  deter- 
mination of  where  the  GI  bill  money  would  be  spent  rested  with 
the  serviceman.  The  serviceman  could  go  to  a  State  college,  he  or 
she  could  go  to  a  religiously  affiliated  school.  I  do  not  think  he 
could  go  to  a  seminary  which  would  lead  to  ordination  to  the  min- 
istry or  to  the  priesthood,  but  there  was  no  constitutional  problem, 
for  example,  in  a  serviceman  going  to  an  institution  like  Notre 
Dame  the  religious  nature  of  which  is  well  known  to  all  four  cor- 
ners of  the  country.  The  Government  stayed  out  of  it  and  basically 
told  the  service  people  that  they  could  do  what  they  wanted  to  with 
the  educational  benefits  they  had  accrued  as  a  result  their  service. 

DANTES  and  the  correspondence  courses  that  colleges  and  uni- 
versities conduct  with  servicemen,  I  think,  should  be  treated  in  the 
same  way,  and  it  should  be  up  to  the  serviceperson  to  make  that 
determination  where  the  educational  funds  be  spent,  not  the  Judge 
Advocate  General. 

Dr.  Spong.  Thank  you.  We  do  have  many  students  that  come  to 
our  college  who  are  veterans  and  do  receive  the  benefits  of  that 
particular  program,  and  they  were  also  for  these  many  years  since 
we  joined  in  with  DANTES  back  in  1989  and  were  receiving  that 
kind  of  benefit  as  well  until  we  got  into  January  1995. 

Mr.  Canady.  Thank  you,  Dr.  Spong.  We  appreciate  your  being 
with  us  today. 
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Will  Rebecca  Fiore  and  her  mother,  April  Fiore,  please  come  for- 
ward? 

As  recently  as  2  months  ago,  Rebecca  and  her  friends  were  told 
by  school  officials  they  could  not  gather  at  a  flagpole  to  pray  or 
read  their  Bibles  during  break  time.  I  want  to  thmik  each  of  you 
for  being  with  us  today.  Please  proceed. 

Ms.  Rebecca  Fiore.  Hi. 

STATEMENT  OF  APRIL  FIORE,  ACCOMPANIED  BY  HER 
DAUGHTER,  REBECCA  FIORE 

Ms.  April  Fiore.  I  am  here  today  to  share  with  you  my  daugh- 
ter's experiences  at  Middleton  Middle  School  of  Technology  here  in 
Tampa,  FL. 

My  daughter,  Rebecca,  carried  her  Bible  to  school  regularly  for 
2  years,  and  read  the  Bible  with  her  friends  at  lunch.  Reading  her 
Bible  in  school  never  seemed  to  be  a  problem  until  she  made  an 
appointment  with  the  principal  and  requested  permission  to  hold 
prayer  sessions  at  the  flagpole.  It  is  my  belief  that  her  request 
upset  the  school  administrators,  for  later  that  day  Rebecca  and  two 
of  her  friends  were  approached  by  the  assistant  principal  and  told 
to  put  their  Bibles  away.  If  they  disobeyed  this  order,  the  assistant 
principal  told  them,  they  would  face  a  10-day  suspension — the 
same  penalty  for  students  who  bring  drugs  to  school. 

The  girls  chose  openly  to  carry  their  Bibles  on  the  next  day  of 
school  because  they  knew  they  had  a  constitutional  right  to  do  so. 
The  assistant  principal  saw  the  girls  carrying  their  Bibles  along 
with  their  other  books  in  the  school  hallway.  She  told  them  to  keep 
the  Bibles  in  their  lockers  or  bookbags  until  they  returned  home. 
Later  she  saw  them  again  with  their  Bibles  in  the  hall,  and  told 
them  to  report  to  the  student  affairs  office  because  she  was  going 
to  suspend  them.  These  girls  were  not  interrupting  any  school  ac- 
tivity— they  were  merely  carrying  Bibles.  Rebecca  told  the  assist- 
ant principal  that  I  had  told  her  she  had  a  constitutional  right  to 
carry  her  Bible.  She  replied  that  she  did  not  care  about  Rebecca's 
constitutional  rights. 

Once  the  girls  entered  the  office  their  files  were  pulled.  This  was 
the  beginning  of  the  administrators'  intimidation.  The  girls  were 
told  that  they  were  less  than  average  students,  and  they  probably 
did  not  deserve  the  privilege  of  attending  Middleton,  a  magnet 
school  emphasizing  computers  and  technology.  They  were  told  that 
if  they  wanted  to  make  a  stand  for  their  rights,  they  were  more 
than  welcome  to  do  so  in  a  regular  neighborhood  school. 

After  this,  the  assistant  principal  notified  my  husband  and  the 
other  girls'  parents  of  the  suspensions.  One  parent  was  unable  to 
pick  up  his  daughter,  so  she  was  placed  in  in-school  suspension  for 
the  remainder  of  the  day.  When  I  spoke  to  the  assistant  principal, 
she  told  me  that  the  girls  alienated  other  students  by  sitting  in  the 
lunch  room  and  reading  their  Bibles,  She  fiirther  said  that  their  ac- 
tions were  unnatural,  and  that  the  school  did  not  approve  of 
cliques.  She  also  said  that  Rebecca,  my  daughter,  had  a  major 
problem  with  defiance  because  she  refused  to  hide  her  Bible.  She 
informed  me  that  the  administration  was  ready  to  remove  Rebecca 
from  the  school. 
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The  other  girls  were  both  admitted  back  into  school  the  following 
day  after  their  parents  agreed  to  ensure  they  would  not  bring  their 
Bibles  back  to  school.  Rebecca  did  not  wish  to  make  that  conces- 
sion, so  we  contacted  the  Rutherford  Institute,  who  faxed  a  letter 
to  the  school  that  morning.  We  also  contacted  local  attorney  David 
Gibbs  who  joined  us  in  our  meeting  with  the  school  principal.  Dur- 
ing this  meeting  he  assured  us  that  Rebecca  was  a  fine  student, 
that  her  grades  were  not  below  average,  and  that  the  entire  epi- 
sode had  been  a  misunderstanding. 

Adolescence  is  a  difficult  time  of  life.  Our  children  are  searching 
for  their  identity.  These  girls  were  very  much  in  tune  with  who 
they  were  and  what  they  believed,  but  the  school  told  them  they 
were  less  than  adequate  and  that  they  did  not  have  the  right  to 
question  authority,  at  least  not  in  that  particular  school.  These 
girls,  including  my  daughter,  took  away  the  lesson  that  they  were 
wrong  to  stand  up  for  their  beliefs,  that  they  should  be  like  every- 
one else,  that  they  should  not  make  waves.  Although  many  teach- 
ers supported  Rebecca,  one  teacher  told  my  daughter's  friends  that 
they  should  not  hang  around  with  her  because  she  was  a  trouble- 
maker. My  daughter  and  her  friends  heard  this  unspoken  message 
loud  and  clear.  Soon  after  this  incident  they  stopped  carrying  their 
Bibles  openly  in  school,  and  seemed  to  lose  their  desire  to  go  to 
church.  Why?  Because  they  had  learned  that  being  a  religious  per- 
son made  them  different  and  unnatural.  Though  we  won  a  battle 
when  we  met  with  the  school  administrator  and  our  lawyer,  I  fear 
we  are  losing  the  war  because  of  the  confusion  over  separation  of 
church  and  state.  We  need  to  put  an  end  to  these  misunderstand- 
ings so  that  others  will  not  have  to  go  through  the  trials  that  my 
daughter  and  so  many  others  have  endured. 

Thank  you. 

[Applause.] 

[The  prepared  statement  of  Ms.  April  Fiore  follows:] 
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Prepared  Statement  of  April  Fiore 

Honorable  Subcommittee 

My  name  is  April  Fiore,  and  I  am  here  today  to  share  with  you  my  daughter's  experience 
at  Middleton  Middle  School  of  Technology  in  Tampa,  Florida. 

My  daughter  Rebecca  carried  her  Bible  to  school  regularly  for  two  years  and  read  the 
Bible  with  her  friends  at  lunch    Reading  her  Bible  in  school  never  seemed  to  be  a  problem  until 
she  made  an  appointment  with  the  principal,  David  Best,  and  requested  permission  to  hold  prayer 
sessions  at  the  flag  pole    It  is  my  belief  that  her  request  irritated  the  school  administrators,  for 
later  that  day  Rebecca  and  two  of  her  friends  were  approached  by  the  assistant  principal  and  told 
to  put  their  Bibles  away    If  they  disobeyed  this  order,  the  assistant  principal  told  them,  they 
would  face  a  ten-day  suspension—the  same  penalty  for  students  who  bring  drugs  to  school 

The  girls  chose  to  openly  carry  their  Bibles  on  the  next  day  of  school  because  they  knew 
they  had  a  constitutional  right  to  do  so    The  assistant  principal  saw  the  girls  carrying  their  Bibles 
along  with  their  other  books  in  the  school  hallway    She  told  them  to  keep  the  Bibles  in  their 
lockers  or  book  bags  until  they  returned  home.  Later  she  saw  them  again  with  their  Bibles  in  the 
hall,  and  then  told  them  to  report  to  the  student  affairs  office  because  she  was  going  to  suspend 
them    These  girls  were  not  interrupting  any  school  activity—they  were  merely  carrying  Bibles. 
Rebecca  told  Mrs.  Hoffman  that  I  had  told  her  she  had  a  constitutional  right  to  cany  a  Bible. 
Mrs  Hoffman  replied  that  she  didn't  care  about  Rebecca's  constitutional  rights. 

Once  the  girls  entered  the  office  their  files  were  pulled— this  was  the  beginning  of  the 
administrators'  intimidation.  The  giris  were  told  that  they  were  less  than  average  students,  and 
that  they  probably  didn't  deserve  the  privilege  of  attending  Middleton,  a  magnet  school 
emphasizing  computers  and  technology    They  were  told  that  if  they  wanted  to  make  a  stand  for 
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their  rights,  they  were  more  than  welcome  to  do  so  in  a  regular  neighborhood  school 

After  this,  the  assistant  principal,  Mrs  Hoffman,  notified  my  husband  and  the  other  giris' 
parents  of  the  suspensions    One  parent  was  unable  to  pick  his  daughter  up,  so  she  was  placed  in 
in-school  suspension  for  the  remainder  of  the  day.  When  I  spoke  to  Mrs  Hoffman,  she  told  me 
that  the  girls  alienated  other  students  by  sitting  in  the  lunch  room  reading  their  Bibles    She  further 
said  that  their  actions  were  unnatural,  and  that  the  school  did  not  approve  of  cliques    She  also 
said  that  Rebecca,  my  daughter,  had  a  major  problem  with  defiance  because  she  refused  to  hide 
her  Bible   Mrs.  Hoffinan  informed  me  that  the  administration  was  ready  to  remove  Rebecca  fi-om 
the  school. 

The  other  girls  were  both  admitted  back  into  school  the  following  day  after  their  parents 
agreed  to  insure  they  would  not  bring  their  Bibles  back  to  school.  Rebecca  did  not  wish  to  make 
that  concession,  so  we  contacted  the  Rutherford  Institute,  who  faxed  a  letter  to  the  school  that 
morning    We  also  contacted  local  lawyer  David  Gibbs,  who  joined  us  in  our  meeting  with  the 
school  principal,  Mr  Best    During  this  meeting  Mr  Best  assured  us  that  Rebecca  was  a  fine 
student,  that  her  grades  were  not  below  average,  and  that  the  entire  episode  had  been  a 
misunderstanding 

Adolescence  is  a  difficult  time  of  life    Our  children  are  searching  for  their  identity    These 
girls  were  very  much  in  tune  with  who  they  were  and  what  they  believed,  but  the  school  told  them 
they  were  less  than  adequate  and  that  they  did  not  have  the  right  to  question  authority~at  least 
not  in  that  particular  school    These  girls,  including  my  daughter,  took  away  the  lesson  that  they 
were  wrong  to  stand  up  for  their  beliefs,  that  they  should  be  like  everyone  else,  that  they  should 
not  make  waves    Although  many  teachers  supported  Rebecca,  one  teacher  told  my  daughter's 
friends  that  they  should  not  hang  around  her  because  she  was  a  trouble  maker. 
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My  daughter  and  her  friends  beard  this  unspoken  message  loud  and  clear.  Soon  after  this 
incident  they  stopped  carrying  their  Bibles  to  school  and  seemed  to  lose  their  desire  to  go  to 
church    Why''  Because  they  learned  that  being  a  religious  person  made  them  different  and 
unnatural    Though  we  won  a  battle  when  we  met  with  the  school  administrator  and  our  lawyer,  I 
fear  we  are  losing  the  war 

I  urge  you  to  support  the  proposed  amendment  before  you.  This  amendment  could  put  an 
end  to  the  confusion  over  the  separation  of  church  and  state    School  officials  seem  to  fear  even 
the  mention  of  religion  in  school  lest  they  cross  over  the  line   With  this  amendment,  all 
misunderstandings  could  be  laid  to  rest  and  others  will  not  have  to  go  through  the  trials  that  my 
daughter  and  many  others  have  endured. 

Our  country  has  imprinted  our  money,  even  the  lowliest  penny,  with  the  motto  "In  God 
We  Trust  "  Our  children  are  the  future  leaders  of  this  country.  Will  we  send  the  message  that  our 
foundational  values  are  nothing  but  vain  talk?  That  choice,  honored  subcommittee,  rests  in  your 
hands 
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Mr.  Canady.  Thank  you  very  much  for  your  testimony.  I  feel  that 
the  sort  of  thing  that  you  have  described  is  a  terrible  injustice,  and 
I  am  embarrassed,  quite  frankly,  that  any  such  thing  would  hap- 
pen in  this  country. 

You  go  back  and  read  the  words  that  are  in  the  first  amendment. 
That  is  inconsistent  with  the  first  amendment.  I  think  everybody 
here — I  think  almost  everyone  here  would  agree  with  that.  I  know 
that  a  large  number  of  the  Members  of  Congress  would  agree  with 
that. 

But  I  appreciate  your  coming  forward  and  standing  up  for  what 
you  believe  in,  and  being  willing  to  be  here  to  testify  today. 

Mr.  Sensenbrenner. 

Mr.  Sensenbrenner.  No  questions.  Thank  you. 

Ms.  April  Fiore.  Thank  you. 

[Applause.] 

Mr.  Canady.  Our  next  witness  is  Mr.  Delano  Stewart.  Mr.  Stew- 
art is  £01  attorney  with  the  firm  of  Stewart,  Joyner,  Jordan,  Holmes 
&  Holmes.  Mr.  Stewart,  thank  you  for  coming  to  testify  today. 

STATEMENT  OF  DELANO  S.  STEWART,  ATTORNEY 

Mr.  Stewart.  Thank  you  very  much.  Congressman,  for  having 
me  here. 

The  problem  that  I  have,  is  that  I  am  a  person  who  is  devoutly 
religious.  I  went  to  Morehouse  College,  which  is  a  religious  institu- 
tion, and  after  finishing  Morehouse  I  participated  in  the  sit-ins, 
then  went  on  to  law  school.  The  Constitution  has  been  very  dear 
to  me,  and  as  a  black  attorney  in  the  South  you  know  why.  I  have 
had  to  utilize  it  multifaceted  times. 

When  Mr.  Sensenbrenner  asked  whether  or  not  one  should  have 
to  go  to  court  when  their  rights  are  denied,  often  because  of  the 
misinterpretation  of  persons  it  has  been  absolutely  necessary  to  go 
to  court. 

I  agree  that  those  young  persons  who  testified,  I  would  represent 
any  of  them,  because  constitutionally  you  have  a  right  to  have  your 
religious  convictions,  but  you  do  not  have  the  right  to  superimpose 
that  religious  conviction  on  other  persons. 

[Applause.] 

Mr.  Stewart.  I  have  been  teaching  Sunday  school  for  a  long  pe- 
riod of  time.  The  Bible  is  a  great  book,  but  it  is  subject  to  many 
interpretations.  About  3  weeks  ago  in  my  Sunday  school  class  I 
posed  a  hypothetical  to  my  students:  Assume  that  you  were  Indian 
and  you  were  born  on  the  other  side  of  the  Himalayas,  you  were 
good  to  your  children,  you  were  good  to  your  neighbors,  you  never 
stole,  you  were  a  person  of  good  character,  and  you  died  and  you 
never  knew  Christ,  would  you  go  to  heaven? 

I  had  a  vicious  debate.  I  know  Christ  because  my  mother  and  fa- 
ther were  Christians,  but  I  also  know  Harriet  Abrahm  who  I  share 
the  Jewish  faith  with.  I  have  known  Hindus,  and  I  have  known 
Buddhists. 

When  I  was  going  overseas  in  the  Philippines  I  had  never  been 
exposed  before  to  the  Moslem  faith,  but  when  I  got  to  the  Phil- 
ippines we  picked  up  500  people  to  take  them  back  to  Guam.  Every 
day  religiously  wherever  they  were  they  would  pray,  they  were 
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very  devout.  I  have  learned  to  respect  other  persons'  religion.  Reli- 
gion is  personal. 

And  I  ask  you  quis  custodiet  ipsos  custodes?  Who  will  be  the 
guardians,  who  will  define  what  is  right  and  what  is  wrong  for  reli- 
gious people?  Who  will  superimpose  their  views  on  anybody? 

The  very  nature  of  religion  is  personal,  and  you  can  go  into  any 
sect  and  the  interpretations  will  differ.  I  am  A.M.E.,  that  is  African 
Methodist  Episcopal.  The  church  was  founded  because  a  black  man 
could  not  pray  on  the  first  floor  of  that  church  because  he  was  dis- 
criminated against  within  the  church  because  he  was  black.  I  sent 
a  child  to  a  Catholic  school  but  because  she  was  Protestant  and  she 
questioned  the  interpretation  of  a  Catholic  nun  she  was  expelled. 

The  first  amendment  protects  us.  It  has  sufficient  methods  right 
now.  We  need  no  constitutional  amendment.  I  fear  that  this  is  very 
demagogic,  and  I  say  this — I  am  a  Southerner,  and  before  the  civil 
rights  bill  the  more  churches,  the  more  flags,  the  less  tolerance. 

[Applause.] 

Mr.  Stewart.  If  we  abide  by  the  laws — first  of  all,  the  first 
young  lady  that  testified,  the  courts  say  that  the  student  was 
wrong.  The  principal  at  Middleton  was  wrong.  She  and  her  friends 
could  gather  around  that  flagpole  and  pray,  but  the  moment  she 
told  the  principal  that  would  have  been  governmental  sanction  of 
a  religion,  and  that  was  why  he  did  not  do  it.  They  have  the  abso- 
lute right  among  themselves  to  do  it,  but  the  moment  the  principal 
steps  in,  then  you  have  a  person  who  is  an  employee  of  the 
Hillsborough  County  School  Board  enforcing  a  religious  belief,  and 
that  is  what  would  be  unconstitutional.  But  if  they  went  there 
every  day  themselves  on  their  lunch  break  with  their  Bibles  and 
went  to  that  flagpole,  they  certainly  would  have  the  right  to  pray. 

Mr.  Canady.  Thank  you  very  much  for  your  statement.  We  ap- 
preciate your  testimony. 

[Applause.] 

Mr.  Canady.  I  just  want  to  focus  on  the  last  point  you  made  just 
a  little  bit  and  make  sure  I  understand  what  you  were  saying 
there.  You  are  saying  that  the  students  would  have  the  right  to  go 
to  the  flagpole  and  pray,  they  should  not  be  interfered  with  in  any 
way. 

Mr.  Stewart.  That  is  correct. 

Mr.  Canady.  But  if  they  notified  a  teacher  or  someone  associated 
with  the  school  that  they  were  going  to  do  that,  then  it  would  be 
necessary  for  the  school  authorities  to  forbid  them  from  doing  that? 

Mr.  Stewart.  First  of  all,  the  voluntary 

Mr.  Canady.  Is  that  what  you  meant? 

Mr.  Stewart.  I  believe  that  the  moment  that  there  is  sanction 
by  a  person  in  authority  at  Middleton  then  you  have  government 
then  propagandizing  a  particular  religion,  because  I  think  that 

Mr.  Canady.  Well,  let  me 

Mr.  Stewart.  That  would  be  my  interpretation,  that  they  have 
the  right  under  current  law  to  gather  voluntarily  in  their  fi-ee  time 
to  do  whatever  they  wanted  to  do  in  a  religious  fashion,  as  long  as 
they  were  not  disturbing  any  other  persons,  nor  superimposing  it 
upon  other  students. 

But  if  you  recall  her  testimony,  they  were  permitted  to  do  it,  but 
on  this  particular  day  she  went  to  an  assistant  principal  to  ask. 
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The  assistant  principal  could  not  have  condoned  it,  because  then 
that  would  have  been  governmental  intervention. 

Mr.  Canady.  Well,  I  guess  that  is  what  I  do  not  understand. 
Now,  I  can  understand  your  point  if  it  was  a  matter  of  the  prin- 
cipal telling  them  to  go  out  there  and  do  it,  or  if  it  was  a  matter 
of  the  principal  saying,  "This  is  the  time  you  will  do  it"  and  an- 
nouncing it,  but  for  the  principal  simply  to  acquiesce  in  that  action 
I  do  not  consider  to  be  government  involvement  in  that.  The  prin- 
cipal simply  allowed  it. 

What  you  are  saying,  if  somehow  it  comes  to  the  attention  of  the 
principal  and  is  communicated  to  him,  then  he  must  act  to  forbid 
it,  I  think  that  evidences  the  hostility  toward  religious  expression 
which  troubles  us.  Now,  maybe  I  do  not  understand  what  you  are 
saying. 

Mr.  Stewart.  Well,  Mr.  Canady,  I  believe  that  if  I  went  on  the 
street  corner,  or  if  I  went  to  school  and  I  espoused  the  fact  that 
I  loved  America,  and  all  other  countries  I  do  not  like,  and  I  said 
that  without  the  principal  saying  it,  that  would  be  fine.  If  I  went 
to  the  principal  and  asked  him  to  permit  me  to  do  that,  then  he 
would  be  sanctioning  what  I  said,  and  that  is  the  distinction  that 
I  am  making. 

Mr.  Canady.  Well,  I  do  not  think  that  allowing  someone  to  say 
something  is  sanctioning  it.  I  have  allowed  all  kind  of  things  to  be 
said  here  today  that  I  certainly  do  not  agree  with,  and  that  is  not 
a  sanctioning  or  approving  of  them. 

Mr.  Stewart.  But  you  are  not  in  a  position  of 

Mr.  Canady.  It  is  respecting  diversity,  and  I  think  the  principal 
can  respect  diversity  in  the  same  way  that  we  are  trying  to  respect 
it  here,  but  I  appreciate  your  perspective. 

Mr.  Stewart.  All  I  am  saying  is  this,  the  principal  is  the  titular 
head  of  a  school.  You  are  dealing  with  young  impressionable  chil- 
dren. The  very  nature  of  their  minds,  you  are  developing  their 
minds,  so  when  the  principal  adopts  it  then  that  becomes  him  forc- 
ing the  issue  and  superimposing  it,  it  would  say  that  he  would  be 
incorporating  that  view  as  his  by  dealing  with  it.  They  have  an  ab- 
solute right  to  say  anything  they  want  without  the  condemnation 
of  the  principal. 

Mr.  Canady.  Well,  let  me  just  conclude  by  saying  I  do  not  think 
that  allowing  something  means  you  are  superimposing  it  on  other 
people.  I  just  do  not  think  that  is 

[Applause.] 

Mr.  Canady.  But  I  think  that  kind  of — that  is  the  kind  of  think- 
ing, quite  frankly,  that  is  the  kind  of  thinking  that  has  caused  the 
problems  in  this  area  and  I  appreciate  your  testimony. 

Mr.  Sensenbrenner. 

Mr.  Sensenbrenner.  Thank  you.  Mr.  Stewart,  I  want  to  talk  a 
little  bit  about  the  law.  A  lot  of  the  problems  that  we  face  today 
have  occurred  since  the  Supreme  Court  handed  down  the  decision 
in  the  Employment  Commission  v.  Smith  case.  Let  me  give  you  the 
facts  of  that  case. 

Mr.  Smith  was  a  person  who  practiced  his  religion  who  believed 
that  the  Sabbath  was  Saturday,  not  Sunday.  His  employer  required 
him  to  work  on  Saturday.  He  refused  to  work  on  Saturday  because 
that  was  a  violation  of  his  religious  beliefs,  and  he  got  fired  as  a 
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result  of  that.  Mr.  Smith  then  went  and  appHed  for  unemployment 
compensation  because  he  was  fired,  and  it  went  all  the  way  up  to 
the  Supreme  Court  which  determined  that  he  was  not  entitled  to 
unemplojnnent  compensation  because  he  voluntarily  quit  because 
he  was  practicing  his  religion  that  prohibited  him  from  working  on 
Saturday,  so  as  a  result  he  did  not  get  unemployment  compensa- 
tion. 

Now,  since  the  Smith  case  was  handed  down,  Federal  appeals 
courts  have  used  the  Smith  case  as  a  precedent,  for  example,  to  up- 
hold zoning  ordinances  that  prohibit  churches  from  locating  their 
ministries  in  certain  places,  or  even  to  carry  on  a  homeless  shelter 
within  the  confines  of  an  existing  church  building. 

Now,  if  you  could  carry  that  on  to  its  logical  conclusion,  if  we  still 
had  prohibition  here,  churches  that  use  wine  or  something  else 
that  is  alcoholic  as  a  part  of  their  sacramental  ministry  would  end 
up  having  a  legal  problem. 

This  is  the  kind  of  thing  that  Congress  attempted  to  deal  with 
with  the  Religious  Freedom  Restoration  Act  when  it  was  passed  in 
1993,  and  as  we  know  a  judge  has  already  declared  this  unconstitu- 
tional. 

My  question  to  you,  sir,  is,  where  do  you  think  the  line  is  to  be 
drawn?  How  much  should  the  Government  do  to  protect  people 
from  religion  contrasted  to  protecting  fi'eedom  of  religion? 

Mr.  Stewart.  Here  is  what  I  believe.  We  have  talked  about — and 
I  would  like  to  analogize — the  13th  amendment  allegedly  freed 
black  people,  and  the  13th  or  14th  and  the  15th  when  you  talk 
about  that,  and  you  know  that  notwithstanding  that  there  were 
many,  many  remnants  of  mental  problems  with  those  amendments 
in  America  as  a  whole,  even  though  it  was  not  the  law. 

In  this  situation — we  are  talking  about  incidences  of — and  every 
young  person  that  has  testified  eventually,  the  young  lady  fi"om 
Polk  County  when  she  went  to  court,  the  court  said  that  the  school 
board  was  wrong.  Many  times  there  are  misinterpretations  of  law. 
I  think  that  as  Reverend  Green  said  that  one  judge  has  said  that 
that  act  is  unconstitutional.  The  Supreme  Court  has  not  tested  it. 

I  do  not  think  that  as  well  as  the  first  amendment  has  served 
this  country  that  there  is  such  a  hostility  toward  religion  in  this 
country  that  there  should  be  an  amendment  to  the  Constitution. 
Now,  that  is  my  personal  belief. 

These  stories  that  you  tell  me,  or  that  we  have  heard  do  not 
seem  to  rise  to  the  magnitude  of  the  same — Let  us  talk  about  the 
civil  rights  bill.  What  occurred  to  get  the  civil  rights  bill  passed? 
There  were  sit-ins  all  over  this  country.  This  country  had  been  in 
an  uproar  for  days.  You  have  not  seen  that.  These  incidences  that 
occurred  are  wrong,  but  I  do  not  believe  that  there  is  such  a  com- 
pelling notion  in  this  country  for  us  to  amend  the  Constitution  for 
religious  beliefs. 

[Applause.] 

Mr.  Sensenbrenner.  I  g^ess — sir,  I  agree  with  you  that  amend- 
ing the  Constitution  is  something  that  should  only  be  done  ex- 
tremely rarely  and  with  great  deliberation,  and  that  is  why  the 
Framers  of  the  Constitution  made  the  amendment  process  so  dif- 
ficult as  to  require  a  national  consensus  to  occur.  As  a  result,  we 
have  only  amended  it  17  times  after  the  first  10,  and  one  of  those 
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amendments  repealed  the  prohibition  amendment  that  was  passed 
earher  on. 

The  real  problem  that  I  see,  however,  is  that  there  have  been  so 
many  lawsuits  on  the  other  side  by  groups  like  the  American  Civil 
Liberties  Union  that  when  a  school  administrator  decides  to  err,  he 
decides  to  err  in  a  way  to  sanitize  religion  from  the  school  building 
so  much  that  individual  students'  and  individual  parents'  rights 
are  trampled,  and  that  is  why  we  have  the  testimony  that  we 
heard  today  from  the  students  and  from  the  attorneys. 

Now,  maybe  the  answer  to  this  question  is  for  Congress  to  pass 
a  law  that  says  that  when  the  school  board  loses  one  of  these  suits, 
then  they  will  have  to  pay  using  the  taxpayers'  money  the  full  cost 
of  bringing  the  suit  to  enforce  the  constitutional  rights  of  the  stu- 
dents who  allege  their  rights  have  been  violated,  and  maybe  there 
will  be  a  little  bit  more  balance  that  will  occur  in  deciding  these 
questions  in  the  schools. 

I  came  down  here  from  Wisconsin  today.  I  live  on  a  lake,  and  it 
is  a  beautiful  time  of  the  year  to  be  on  the  lake  in  Wisconsin.  The 
lake  is  frozen  over  6  months  a  year,  and  most  of  you  folks  in  Flor- 
ida do  not  appreciate  that,  but,  I  would  much  rather  be  sitting  at 
the  lake  than  trying  to  find  an  answer  to  this  kind  of  a  problem. 
But,  it  is  a  problem,  and  the  testimony  of  the  people  who  have 
come  here  indicate  that  it  is  a  problem.  I  sure  would  like  to  have 
the  solution  fall  short  of  a  constitutional  amendment,  but  because 
these  instances  have  been  repeated  again  and  again  and  again,  and 
in  all  parts  of  the  country,  obviously  Congress  has  got  to  pay  atten- 
tion to  these  complaints. 

Mr.  Stewart.  Mr.  Sensenbrenner,  I  agree  with  you,  but  in  each 
of  these  cases  the  courts  under  the  law  as  it  exists  have  said  that 
these  school  officials  were  wrong,  and  I  am  saying  to  you  that  you 
and  I  know  that  all  of  the  legislation  in  the  world  does  not  a  per- 
fect world  make,  and  you  cannot — and  religion  is  one  of  the  most 
fragile  things  in  the  world.  Between  the  greatest  theologians  there 
is  disagreement,  and  I  believe 

[Applause.] 

Mr.  Sensenbrenner.  It  is  just  like  with  us  politicians,  there  is 
disagreement,  too. 

Mr.  Stewart.  No,  no,  no.  What  I  am  saying  to  you  is  that  if  this 
room  were  filled  with  persons,  but  these  incidences  that  we  are 
talking  about  have  been  isolated,  and  in  every  case  these  people 
were  upheld,  so  that  tells  me  that  the  law  is  doing  what  it  is  sup- 
posed to. 

We  have  laws  against  murder,  and  there  are  murders  every  day. 
We  have  laws  against  discrimination,  and  there  is  discrimination 
every  day.  I  mean  you  cannot  alleviate  this  problem  by  a  constitu- 
tional amendment. 

[Applause.] 

Mr.  Sensenbrenner.  But,  Mr.  Stewart,  if  you  and  the  people  out 
there  who  are  so  busy  whistling  and  clapping  listen  to  me,  you 
know,  I  said  that  my  last  preference  is  a  constitutional  amend- 
ment. 

Mr.  Stewart.  I  understand  that. 

Mr.  Sensenbrenner.  And  in  my  opening  statement  I  talked 
about  the  problem  that  exists  when  anybody  writes  a  prayer.  No 
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matter  how  impartial  the  writer  of  a  prayer  tries  to  be,  and  how 
nonsectarian  the  writer  of  a  prayer  tries  to  be,  that  person's  own 
rehgious  and  moral  beliefs  will  find  their  way  into  that  prayer,  and 
that  is  guaranteed.  But  I  do  not  think  that  when  James  Madison 
and  his  colleagues  wrote  the  first  amendment  they  intended  it  to 
be  a  lawyers'  fiiU  employment  act,  and  that  is  where  we  have  got- 
ten with  all  of  the  litigation  here. 

[Applause.] 

Mr.  Canady.  Thank  you.  Mr.  Stewart,  we  appreciate  your  being 
here  today. 

Mr.  Stewart.  Thank  you  very  much. 

[Applause.] 

Mr.  Canady.  Next  we  will  hear  fi-om  Joshua  Burton  and  his  fa- 
ther, Mr.  Mark  Burton.  Joshua's  school  principal  took  his  Bible 
away  from  him  and  told  Joshua  that  he  could  not  bring  his  Bible 
onto  his  school  grounds. 

I  want  to  thank  both  of  you  for  being  here  today.  We  look  for- 
ward to  your  testimony. 

STATEMENT  OF  MARK  D.  BURTON,  FATHER  OF  JOSHUA 

BURTON 

Mr.  Mark  Burton.  Mr.  Chairman  and  members  of  the  commit- 
tee: I  am  grateful  for  this  opportunity  to  be  here  to  speak,  and  of 
course  I  am  here  today  and  our  story  is  very  similar  to  the  others 
that  you  have  heard. 

In  March  of  this  year  my  10-year-old  son  Joshua  was  humiliated 
before  his  classmates,  by  his  teacher,  and  principal  from  his  local 
elementary  school,  and  both  he  and  my  daughter  were  kicked  out 
of  school  temporarily  for  the  simple  action  of  my  son  bringing  his 
Bible  to  school  and  reading  it  in  his  spare  time.  Joshua  was  told 
by  his  teacher  that  there  was  a  separation  of  church  and  state,  and 
that  it  was  not  appropriate  for  him  to  bring  his  Bible  to  school.  "If 
it  was  a  Bible  school  it  would  be  different,"  she  explained  to  him, 
**but  it  is  not.  This  is  a  public  school." 

The  very  next  day  he  was  pulled  out  of  class  by  his  principal  who 
explained  to  him  that  he  could  bring  his  Bible,  but  he  was  abso- 
lutely not  allowed  to  let  anybody  hear  him  reading  it,  and  he  was 
not  allowed  to  share  his  faith  in  his  spare  time  or  while  on  campus. 

The  very  next  day  he  brought  his  Bible  to  school  and  was  read- 
ing it  out  on  the  courtyard  in  his  free  time  when  two  children 
threatened  to  turn  him  in  to  the  teacher  because  of  course  accord- 
ing to  what  they  heard  they  thought  that  Joshua  was  doing  some- 
thing wrong. 

When  Joshua  got  to  his  class  the  teacher  told  him  that  he  had 
been  reported  for  reading  his  Bible  and  that  he  would  have  to  go 
to  the  office.  My  son  was  sent  to  the  office  and  he  was  made  to  sit 
facing  the  wall,  not  being  allowed  to  attend  his  regular  classes,  and 
he  was  not  allowed  to  eat  with  his  classmates  that  day. 

I  called  the  school  and  set  an  appointment  to  talk  to  the  prin- 
cipal, and  I  impressed  on  my  son  that  he  had  not  done  an3^hing 
wrong,  and  that  it  was  OK  if  he  took  his  Bible  to  school  if  he  want- 
ed, but  as  soon  as  he  took  his  Bible  back  to  school  it  was  con- 
fiscated from  him  by  the  school  principal  who  came  into  his  class- 
room during  class  time  and  demanded  that  he  relinquish  his  Bible 
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to  her.  This  was  so  upsetting  and  humiliating  to  my  son  that  he 
began  to  cry  right  there  in  the  classroom,  and  I  do  not  believe  that 
a  child  should  ever  have  to  experience  that  kind  of  degradation  at 
the  hands  of  an  adult.  My  son  did  nothing  wrong.  He  only  wanted 
to  come  to  school  and  read  the  cherished  writing  of  his  faith,  and 
he  was  made  to  feel  like  a  very  terrible  person  for  doing  so,  and 
that  the  Bible  somehow  was  a  terrible  book.  The  kids  in  his  class 
gathered  around  him  and  they  tried  to  comfort  him  because  he  was 
so  upset  he  was  crying,  and  the  teacher,  expressing  no  sympathy 
at  all,  sent  him  out  of  the  class  and  back  down  to  the  office,  saying 
that  he  was  interrupting  the  class,  and  there  he  stayed  in  deten- 
tion for  the  rest  of  that  day.  For  an  hour  and  a  half,  Joshua  was 
interrogated  by  the  principal  and  four  other  adults,  and  during 
that  time  he  was  not  allowed  to  call  his  parents,  nor  did  the  school 
even  attempt  to  call  us. 

When  Joshua's  mother  and  I  arrived  home  that  evening  almost 
2  hours  after  Joshua  had  been  dismissed  from  school  he  was  still 
very  emotionally  distraught  and  crying.  He  was  so  unsettled  by  the 
events  that  had  taken  place  that  it  was  all  that  his  mother  and  I 
could  do  to  calm  him  down. 

I  did  speak  to  the  principal  after  these  events  had  taken  place, 
only  to  encounter  extreme  hostility.  She  told  me  that  she  was  in 
charge  of  the  kids  from  the  time  they  got  onto  the  bus  in  the  morn- 
ing until  they  got  off  in  the  afternoon,  and  she  had  frill  authority 
to  determine  what  they  could  do  and  what  they  could  not.  She  told 
me  she  did  not  care  if  it  was  the  Bible,  the  Koran,  or  whatever, 
students  cannot  read  that  kind  of  material  in  school  she  told  me. 
Now,  I  believe  by  her  actions  she  has  created  a  very  hostile  envi- 
ronment for  children  of  any  faith,  not  just  the  Christian  faith,  but 
any  faith.  I  do  not  believe  that  children  of  faith  should  have  to  go 
to  school  looking  over  their  shoulder  in  fear  that  they  are  going  to 
be  turned  in  or  punished  simply  for  expressing  their  faith  or  for 
reading  the  material  that  is  sacred  to  them. 

What  I  find  most  disturbing  of  all  is  that  this  principal  stated 
that  she  felt  she  was  on  very  comfortable  ground  legally  to  do  what 
she  did. 

I  personally  know  that  this  is  not  an  isolated  incident.  I  have  ex- 
perienced it  myself  personally.  When  I  was  in  grade  school  I  car- 
ried my  Bible  and  never  had  any  problem  from  any  of  the  school 
administration  for  having  my  Bible  in  school,  or  sharing  my  faith, 
or  reading  my  Bible  when  I  desired.  It  was  a  totsd  different  atmos- 
phere back  then.  By  the  time  I  got  into  high  school,  Christian  chil- 
dren from  our  school  would  get  together  and  we  would  meet  in  the 
morning  before  school  as  other  social  clubs  would  do,  and  we  began 
to  experience  hostility  from  the  teachers  and  from  the  principal. 

At  one  point  I  was  called  into  the  office  by  the  principal  who  told 
me  that  we  would  have  to  give  up  meeting  so  much  because,  "I  do 
not  want  it  to  get  around  the  community  that  I  am  allowing  a 
prayer  meeting  to  go  on  on  this  campus,"  he  stated. 

It  seems  to  me  that  in  this  age  where  children  are  taught  by  the 
State  school  system  that  we  must  be  tolerant  of  racial  differences, 
tolerant  of  homosexuality,  tolerant  of  political  differences,  and  tol- 
erant of  language  and  cultural  diversity,  that  this  same  school  sys- 
tem should  be  so  intolerant  when  it  comes  to  religious  freedom. 
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[Applause.] 

Mr.  Mark  Burton.  It  is  my  understanding  that  this  constitu- 
tional amendment  proposed  will  not  exactly  change  the  Constitu- 
tion, but  only  ensure  that  the  freedom  that  our  Constitution  al- 
ready guarantees  will  not  be  further  eroded. 

So  Mr.  Chairman,  on  behalf  of  many  people  such  as  myself  and 
Joshua,  I  urge  you  to  do  whatever  within  your  power  to  secure  for 
us  a  future  that  is  tolerant  to  people  of  faith,  to  ensure  that  the 
protection  of  our  Constitution  and  the  Bill  of  Rights  is  extended  to 
include  we  the  people,  instead  of  an  environment  that  is  hostile  to 
people  of  faith,  we  can  create  a  society  that  is  encompassing  and 
embracing  and  allowing  them  to  express  their  beliefs  without  the 
fear  of  reprisal. 

And  Joshua  also  has  a  statement  that  he  would  like  to  make. 

Mr.  Canady.  Joshua,  we  would  be  pleased  to  hear  your  state- 
ment. 

[The  prepared  statement  of  Mr.  Mark  Burton  follows:] 
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Prepared  Statement  of  Mark  D.  Burton,  Father  of  Joshua  Burton 

Mr.  Chairman  and  members  of  the  committee.  I  am  grateful  for  this 
opportunity.  My  name  is  Mark  Burton.  I  am  here  today  before  this  committee  because 
in  March  of  this  year  my  ten-year-old  son  Joshua  was  humiliated  before  his  classmates 
by  his  teacher  and  principal  from  his  local  elementary  school  and  both  he  and  my 
daughter  were  kicked  out  of  school  over  the  simple  action  of  my  son  bringing  his  Bible 
to  class  and  reading  it  in  his  spare  time.  Joshua  was  told  by  his  teacher  that  there  was 
a  separation  of  church  and  state  and  that  it  was  not  appropriate  for  him  to  bring  his  Bible 
to  school.  "If  you  were  in  a  private  school  it  would  be  different, "  the  teacher  explained, 
"but  it's  not.    This  is  a  public  school." 

The  next  day  he  was  pulled  out  of  class  and  told  by  the  principal  of  the 
school  that  he  could  bring  his  Bible  to  school  but  he  was  absolutely  not  to  let  anyone  hear 
him  reading  it  and  he  was  not  allowed  to  talk  about  it  or  share  his  faith.  The  very  next 
day  he  brought  this  Bible  to  school  and  was  reading  it  out  on  the  courtyard  before  school 
time.  Two  children  threatened  to  turn  him  in  because  according  to  what  they  had  heard 
the  principal  say,  what  Joshua  was  doing  was  wrong. 

When  Joshua  got  to  class,  he  was  told  by  his  teacher  that  he  had  been 
reported  for  reading  his  Bible  outside  and  that  he  would  have  to  go  to  the  office.  My  son 
was  sent  to  the  office  and  was  made  to  sit  facing  the  wall,  where  he  stayed  all  day,  not 
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being  allowed  to  attend  his  regular  classes  and  not  allowed  to  eat  lunch  with  his 
classmates. 

I  called  the  school  and  set  an  appointment  to  talk  to  the  principal.  I 
impressed  on  my  son  that  there  was  nothing  wrong  with  his  Bible  and  that  he  could  take 
his  Bible  to  school  if  he  wanted.  As  soon  as  he  look  his  Bible  back  to  school,  it  was 
confiscated  from  him  by  the  school  principal  who  came  into  the  classroom  during  class 
time  and  demanded  that  Joshua  relinquish  his  Bible  to  her.  This  was  so  upsetting  and 
humiliating  to  my  son  that  he  began  to  cry.  A  child  should  never  have  to  experience  that 
kind  of  degradation  at  the  hands  of  an  adult.  My  son  did  nothing  wrong.  He  only 
wanted  to  bring  to  school  and  read  the  cherished  writing  of  his  faith.  He  was  made  to 
feel  like  he  was  a  terrible  person  for  doing  so,  and  the  Bible  was  a  terrible  book.  The 
kids  in  his  class  gathered  around  him  to  comfort  him  because  he  was  so  upset  he  was 
crying  after  the  principal  took  his  Bible.  The  teacher,  expressing  no  sympathy  at  all,  sent 
him  out  of  the  class  and  back  to  the  office,  where  he  stayed  in  detention  for  the  rest  of 
the  day.  For  an  hour  and  a  half  Joshua  was  interrogated  by  the  principal  and  four  other 
adults.  During  that  time,  he  was  not  allowed  to  call  his  parents,  nor  did  the  school 
attempt  to  call  us. 

Joshua's  mother  and  I  arrived  home  that  evening  over  two  hours  after 
Joshua  had  been  dismissed  from  school,  only  to  find  our  son  extremely  emotionally 
distraught  and  still  crying.  He  was  so  unsettled  by  the  events  that  had  taken  place  that 
he  was  shaking  all  over  and  his  mother  and  I  had  a  difficult  time  calming  him  down. 
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I  spoke  to  the  school  principal  after  these  events,  only  to  encounter  extreme 
hostility.  She  told  me  that  she  was  in  charge  of  the  kids  from  the  time  they  got  on  the 
bus  in  the  morning  until  they  got  off  the  bus  in  the  afternoon  and  that  she  had  full 
authority  to  determine  what  they  could  and  could  not  do.  She  told  me  she  didn't  care  if 
it  was  the  Bible,  the  Koran,  or  whatever,  students  cannot  read  that  kind  of  material  at 
school.  By  her  actions,  she  has  created  a  very  hostile  environment  for  children  of  any 
faith.  Children  of  faith  should  not  have  to  go  to  school  looking  over  their  shoulder  living 
in  fear  that  they  will  be  turned  in  and  punished  simply  for  expressing  their  faith  or  for 
reading  material  sacred  to  them.  What  I  find  the  most  disnirbing  is  that  this  principal  felt 
she  was  on  very  comfortable  ground  legally  to  do  what  she  did. 

Personally  I  know  this  is  not  an  isolated  incident.  When  I  was  in  high 
school.  Christian  kids  from  the  school  would  meet  together  before  class  on  the  campus 
like  many  of  the  other  social  clubs  would  do.  I  faced  ridicule  from  the  principal  and 
teachers  because  of  my  faith.  At  one  point  I  was  called  into  the  office  by  the  assistant 
principal  who  told  me  that  we  would  have  to  give  up  meeting  so  much  because,  and  I 
quote,  "I  do  not  want  it  to  get  around  the  community  that  I  am  allowing  a  'prayer 
meeting'  to  go  on  on  my  campus." 

It  seems  to  me  that  in  this  age  where  children  are  taught  by  the  state  school 
system  that  they  must  be  tolerant  of  racial  differences,  tolerant  of  homosexuality,  tolerant 
of  political  differences,  and  tolerant  of  cultural  and  language  diversity,  that  this  same 
system  should  be  tolerant  when  it  comes  to  religious  freedom. 
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So  Mr.  Chairman,  on  behalf  of  many  people  such  as  Joshua  and  myself,  I 
urge  you  to  do  whatever  is  within  your  power  to  secure  for  us  a  future  tolerant  to  the 
people  of  faith,  to  ensure  that  die  protection  of  our  Constitution  and  the  Bill  of  Rights  is 
extended  to  include  "we  the  people."  Instead  of  an  environment  hostile  to  people  of 
faith,  we  can  create  a  society  encompassing  and  embracing  people  and  allowing  them  to 
express  their  beliefs  without  fear  of  reprisal.    Thank  you. 
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STATEMENT  OF  JOSHUA  BURTON,  ELEMENTARY  SCHOOL 

STUDENT 

Mr.  Joshua  Burton.  Mr.  Chairman  and  members  of  the  commit- 
tee, my  relationship  to  Jesus  Christ  is  a  very  important  part  of  my 
life.  To  me  the  Bible  is  a  sacred  book.  When  it  was  taken  away  I 
felt  my  faith  was  violated,  my  feelings  were  hurt,  I  did  not  know 
what  to  do.  I  was  so  upset,  all  I  could  think  of  doing  was  just  to 
sit  at  my  desk  and  cry.  I  hope  this  never  happens  to  anyone  else. 
Thank  you. 

[Applause.] 

Mr.  Canady.  Thank  you.  Thank  you  both  for  being  here  today, 
we  appreciate  your  testimony,  and  again  I  am  embarrassed  that 
you  have  been  subjected  to  that  sort  of  treatment.  It  should  not 
happen  in  this  country,  and  we  wzmt  to  do  what  we  can  to  make 
certain  it  does  not  happen. 

Mr.  Sensenbrenner. 

Mr.  Sensenbrenner.  Let  me  echo  the  words  of  the  chairman, 
and  let  me  also  say  that  from  your  testimony,  Mr.  Burton,  when 
Joshua  was  interrogated  by  the  principal  and  four  other  adults  and 
was  not  allowed  to  call  out  and  let  you  or  his  mother  know  what 
was  going  on,  I  would  point  out  that  since  the  Miranda  decision 
more  rights  to  notify  the  outside  are  accorded  to  people  who  are  ar- 
rested and  charged  with  crimes.  I  think  that  shows  that  we  really 
have  got  some  mixed  up  priorities. 

Mr.  Canady.  Thank  you  both. 

[Applause.] 

Mr.  Canady.  Our  next  witness  is  Mr.  Robert  Rosenthal.  Mr. 
Rosenthal  is  the  president  of  the  American  Jewish  Committee, 
Sarasota  chapter. 

Mr.  Rosenthal,  it  is  good  to  have  you  with  us  today.  I  enjoyed  the 
opportunity  to  visit  with  you  in  my  office  in  the  last  couple  of 
months  when  you  were  in  Washington,  and  we  appreciate  your  tak- 
ing the  time  to  testify. 

STATEMENT  OF  ROBERT  H.  ROSENTHAL,  PRESmENT,  SOUTH- 
WEST FLORTOA  CHAPTER,  AMERICAN  JEWISH  COMMITTEE 

Mr.  Rosenthal.  Thank  you,  sir. 

I  want  to  thank  you,  Mr.  Chairman,  for  the  opportunity  to 
present  this  statement  on  the  topic  of  "Religious  Liberty  and  the 
Bill  of  Rights." 

My  name  is  Robert  H.  Rosenthal,  I  am  president  of  the  South- 
west Florida  Chapter  of  the  American  Jewish  Committee.  I  am  not 
a  professional  who  works  in  the  area  that  we  discuss  today,  nor  am 
I  a  lawyer  or  a  clergyman.  I  am,  rather,  the  voluntary  lay  leader 
of  the  local  chapter  of  a  national  religious  organization  and  a  con- 
cerned local  resident. 

Before  I  discuss  the  reasons  why  the  AJC,  that  is  the  American 
Jewish  Committee,  and  I  see  the  proposed  amendment  as  such  a 
threat  to  religious  liberty,  I  want  to  set  forth  the  story  of  a  particu- 
lar individual  that  will  lend  some  substance  to  what  might  other- 
wise seem  an  abstract  discussion.  The  story  is  that  of  Harriet 
Abrahm,  the  American  Jewish  Committee's  executive  director  for 
the  Sarasota-Tampa  area. 
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Mrs.  Abrahm  grew  up  in  Gadsden,  AL,  a  very  small  town.  She 
was  the  only  Jewish  student  in  her  entire  high  school.  Her  home 
room  teacher  began  each  day  by  leading  the  class  in  a  prayer.  Be- 
fore reciting  "In  Jesus'  name  we  pray"  the  teacher  would  first  say 
"Let  us  pray  for  the  one  among  us  who  is  not  a  believer."  This  is 
what  Harriet  Abrahm  faced  in  Alabama  years  ago.  If  the  religious 
equality  amendment  is  enacted,  this  is  what  those  of  significant  re- 
ligious minority  in  any  given  community  will  face,  without  any 
legal  recourse. 

The  Constitution  needs  no  amendment  to  encourage  religious  ex- 
pression. The  establishment  clause  of  the  first  amendment  bars 
Government  from  either  composing  prayers  or  sponsoring  prayers 
for  American  schoolchildren  to  recite.  Public  school  students  need 
no  constitutional  amendment  to  permit  prayer. 

It  is  perfectly  legal  for  children  to  engage  in  voluntary  prayer  in 
public  schools.  Students  can  and  do  pray  quietly  any  time  they 
wish — in  their  lunchroom,  their  playground,  even  in  their  class- 
room before  they  are  taking  a  test. 

They  can  also  pray  vocally  in  a  group  as  long  as  school  routine 
is  not  disrupted  and  other  students  are  not  interfered  with.  Within 
reasonable  limits,  it  is  perfectly  appropriate  for  students  to  express 
their  own  religious  beliefs  in  the  public  school  classroom.  Students 
do  not  have  the  right,  however,  to  turn  the  classroom  into  a  vehicle 
for  missionary  activity. 

Under  the  Federal  Equal  Access  Act  enacted  in  1984,  student  re- 
ligious clubs  in  secondary  schools  abound,  and  provide  a  constitu- 
tionally-permissible opportunity  for  devotional  Bible  reading,  as 
well  as  group  prayer  during  noninstructional  time.  Parents  for 
whom  it  is  important  that  their  own  children  pray  while  in  public 
school  are  of  course  free  to  direct  them  accordingly. 

Today  you  may  hear  horror  stories  about  students  asserting  that 
they  have  been  denied  the  right  to  engage  in  prayer  or  other  reli- 
gious expressions  while  at  school,  and  we  have  heard  those  today. 

But  I  can  tell  you  that  the  American  Jewish  Committee  has  pre- 
pared a  pamphlet  setting  forth  what  the  law  does  and  does  not  per- 
mit in  terms  of  religious  expression  in  school,  a  copy  of  which  I  am 
going  to  submit  to  you  after  this  and  ask  to  be  made  part  of  this 
record. 

This  publication  which  is  put  out  by  the  American  Jewish  Com- 
mittee clearly  demonstrates  that  students  have  the  right  to  engage 
in  voluntary  nondisruptive  prayer,  that  they  have  the  right  to 
bring  Bibles  to  school,  and  to  discuss  religious  matters  with  their 
fellow  students,  as  well  as  many  other  rights.  They  certainly  do  not 
need  a  constitutional  amendment  to  protect  those  rights. 

The  problem  really  is  one  of  public  education.  We  have  heard 
this  before  from  the  other  people  who  have  spoken  before  me.  If 
there  are  violations  of  rights  of  religious  liberty  in  schools  they  are, 
in  the  great  majority  of  cases,  the  result  not  of  hostility  to  religion, 
but  of  misunderstandings  of  the  law  by  school  officials.  The  answer 
is  not  to  perform  radical  surgery  on  the  first  amendment,  it  is  to 
educate  school  officials  and  the  public  about  rights  that  already 
exist.  That  is  why  the  American  Jewish  Committee  is  very  proud 
to  be  educating  the  public  about  what  separation  of  church  and 
State  really  means.  And,  Congressman  Canady  and  Mr.  Sensen- 
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brenner,  we  urge  you  to  join  us  in  this  constructive  effort  as  the 
preferable  alternative  to  amending  the  Bill  of  Rights. 

[Applause.] 

Mr.  Rosenthal.  It  should  not  be  forgotten  that  the  Bill  of  Rights 
in  general,  and  the  first  amendment  in  particular,  are  anti- 
majoritorian,  that  is  their  provisions  are  intended  to  protect  the 
rights  of  minorities  and  dissenters  by  placing  certain  matters  like 
religion  outside  the  reach  of  transient  majorities. 

[Applause.] 

Mr.  Rosenthal.  To  amend  the  first  amendment,  in  the  manner 
contemplated,  would  threaten  the  existing  balance  between  the  es- 
tablishment clause  and  the  free  exercise  clause.  It  would  do  this  by 
shrinking  the  establishment  clause  in  the  name  of  free  religious  ex- 
pression in  government  facilities,  which  already  exists  to  a  very 
large  degree.  To  the  extent  that  such  expression  is  stifled  improp- 
erly, these  situations  can  and  should  be  dealt  with  by  measures 
well  short  of  the  drastic  remedy  of  amending  the  Bill  of  Rights.  We 
at  the  American  Jewish  Committee,  which  has  always  strongly 
supported  free  expression  of  religion  by  people  of  all  faiths,  are 
ready,  willing,  and  able  to  assist  in  such  endeavors. 

The  packaging  of  the  proposed  Eimendment  as  one  protecting  reli- 
gious expression  in  public  places  generally,  in  lieu  of  an  amend- 
ment directed  only  at  school  prayer,  does  not  mitigate  the  problem, 
but  magnifies  it.  Jurors  could  be  captive  audiences  to  prosel3^izing 
judges,  government  employees  could  be  pressured  to  participate  in 
their  employer's  religious  practices.  And  I  have  not  even  spoken  of 
the  threat  to  the  public  treasury,  and  to  the  basic  principle  that  no- 
body should  be  obliged  to  support  through  tax  dollars  a  religious 
cause  in  which  he  or  she  does  not  believe,  of  a  constitutional  enti- 
tlement of  religious  organizations  to  receive  any  benefit  accorded 
nonreligious  organizations,  another  aspect  of  one  version  of  the  "re- 
ligious equality"  amendment. 

The  religion  clauses  of  the  first  amendment  represent  a  bal- 
ancing act  by  the  framers.  The  reconciliation  of  those  clauses'  dual 
demands  has  often  not  been  easy  for  school  officials,  not  to  mention 
the  courts.  School  officials  may  well  sometimes  violate  the  rights 
of  the  religious  majority,  but,  let  there  be  no  mistake,  the  rights 
of  religious  minorities  have  been  violated  as  well. 

[Applause.] 

Mr.  Rosenthal.  As  the  story  of  Harriet  Abrahm  with  which  I 
began  demonstrates,  through  the  years,  and  to  this  day,  there  have 
been  numerous  breaches  of  the  no-establishment-of-religion  prin- 
ciple. There  are  public  schools  where  organized,  school-approved 
sectarian  prayer  and  Bible  teachings  have  been,  and  continue  to  be, 
standard  practice,  in  clear  violation  of  Supreme  Court  decisions. 
Citizens  who  have  been  bold  enough  to  challenge  such  violations 
have  often  been  made  to  suffer  for  their  courage  in  speaking  out 
against  them. 

All  things  considered,  there  is  no  need,  for  the  first  time  in  our 
history,  to  amend  the  first  amendment  to  allow  prayer  in  public 
schools  or  to  protect  other  forms  of  religious  expression.  The  first 
amendment,  which  both  bars  government  establishment  of  religion 
and  government  prohibition  of  the  free  exercise  of  religion,  is  the 
preeminent  safeguard  of  freedom  of  conscience  for  all  that  has  al- 
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lowed  this  Nation,  more  than  any  other,  to  avoid  the  tragic  reU- 
gious  conflicts  that  have  afflicted  people  in  other  lands,  and  do  so 
even  today.  In  1785  we  were  warned  by  James  Madison  to,  "take 
alarm  at  the  first  experiment  on  our  liberties."  No  experiment 
should  be  viewed  with  greater  alarm  than  a  proposal  to  amend,  for 
the  very  first  time,  the  Bill  of  Rights,  which  has  served  us  so  well. 

I  have  heard  about  the  problems  of  some  of  these  students  today, 
and  I  have  been  sjnnpathetic  to  their  problems,  but  I  would  just 
like  to  take  a  few  moments  to  tell  you  about  problems  of  other  stu- 
dents who  unfortunately  cannot  be  here  in  person  to  tell  you  about 
them. 

Fellow  students  called  a  Salt  Lake  City  sophomore  "dirty  Jew" 
and  "Jew  bitch"  when  she  objected  to  having  to  sing  Christian 
songs  in  the  public  high  school  choir  class,  and  at  that  school's 
graduation  ceremony.  This  happened  in  1995. 

A  fifth-grade  teacher  in  Little  Rock  asked  her  class  who  went  to 
church.  A  boy  who  did  not  raise  his  hand  was  shouted  at  by  fellow 
students  and  told  he  would  experience  eternal  damnation.  The 
teacher  went  on  to  instruct  the  class  how  to  pray  correctly,  and  in- 
vited the  boy  to  watch.  This  occurred  in  1995  in  January.  The  stu- 
dent's mother  did  not  want  to  have  any  legal  action  for  fear  of  los- 
ing her  job. 

Three  students  who  refused  to  stand  for  a  prayer  at  their  grad- 
uation lost  friends  and  were  harassed  by  fellow  students.  One  of 
the  students  felt  compelled  to  denounce  her  Christianity  because 
those  harassing  her  considered  themselves  Christians. 

Just  one  more.  A  13-year-old  Jewish  girl  says  she  was  threatened 
and  jostled  by  classmates  after  she  complained  about  Christmas 
decorations  and  religious  caroling  at  her  school  in  Concord,  NH. 
One  classmate  told  her  "Christmas  is  about  peace  and  love  love" 
before  shoving  her  into  a  locker. 

I  thank  you,  sir. 

[Applause.] 

[The  prepared  statement  of  Mr.  Rosenthal  follows:] 
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Prepared  Statement  of  Robert  H.  Rosenthal,  President,  Southavest  Florida 
Chapter,  American  Jewish  Committee 


Thank  you,  Mr.  Chairman,  for  the  opportunity  to  present  this  statement  on  the 
topic  of  "Religious  Liberty  and  the  Bill  of  Rights."  My  name  is  Robert  H.  Rosenthal.   I 
am  President  of  the  Southwest  Florida  Chapter  of  the  American  Jewish  Committee. 

The  American  Jewish  Committee  (AJC)  was  founded  in  1906  with  a  mandate  to 
protect  the  civil  and  religious  rights  of  Jews.  Through  the  years,  AJC  has  been  a 
vigorous  proponent  of  the  free  exercise  of  religion,  not  only  for  Jews,  but  for  people  of 
all  faiths  whose  religious  beliefs  or  practices  were  threatened.   Hence,  AJC  has 
participated  in  numerous  legal  cases,  on  behalf  of  non-Jews  as  well  as  Jews,  to 
implement  this  vital  conviction. 

I  am  not  a  professional  who  works  in  the  area  that  we  discuss  today,  nor  am  I  a 


lawyer  or  a  clergyman.   I  am,  rather,  the  voluntary  lay  leader  of  the  local  chapter  of  a 
national  religious  organization  and  a  concerned  local  resident  ~  and  I  am  concerned  and 
alarmed  that  the  House  Judiciary  Subcommittee  on  the  Constitution  is  seriously 
considering  tampering  with  the  Bill  of  Rights  in  the  form  of  a  so-called  "religious 
equality"  amendment.   Any  such  tampering  would  imperil  the  separation  of  church  and 
state  that  has  been  so  essential  to  protecting  the  religious  liberty  of  American  Jews  and 
all  other  persons  of  faith. 

Before  I  discuss  the  reasons  why  the  AJC  and  I  see  the  proposed  amendment  as 
such  a  threat  to  religious  liberty,  I  want  to  set  forth  the  story  of  a  particular  individual 
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that  will  lend  some  substance  to  what  might  otherwise  seem  an  abstract  discussion.  The 
story  is  that  of  Harriet  Abrahm,  the  American  Jewish  Committee's  executive  director  for 
the  Sarasota/Tampa  area. 

Mrs.  Abrahm  grew  up  in  a  small  town  in  Alabama  called  Gadsden.     She  was  the 
only  Jewish  student  in  her  entire  high  school.   Her  home  room  teacher  began  each  day 
by  leading  the  class  in  a  prayer.    Before  reciting  "In  Jesus'  Name  We  Pray,"  the  teacher 
would  first  say,  "Let  us  pray  for  the  one  among  us  who  is  not  a  believer."   This  is  what 
Harriet  Abrahm  faced  in  Alabama.    Students  of  minority  religions  are  still  subjected  to 
this  sort  of  religious  harassment  today,  even  though  government  sponsored  prayer  is 
unconstitutional.   If  the  "religious  equality"  amendment  is  enacted  this  is  what  those  of 
the  religious  minority  in  any  given  community  will  face,  without  any  legal  recourse. 

The  constitutional  principle  of  separation  of  church  and  state  provides  the  most 
solid  foundation  for  ensuring  religious  freedom  for  people  of  all  faiths  and  for  avoiding 
the  kind  of  abuse  I  have  described.    In  the  eloquent  words  of  the  Williamsburg  Charter, 
reaffirming  (during  the  Bicentennial  of  the  Constitution  in  1988)  America's  commitment 
to  religious  freedom:  "Far  from  denigrating  religion  as  a  social  or  political  'problem,'  the 
separation  of  Church  and  State  is  both  the  saving  of  religion  from  the  temptation  of 
political  power  and  an  achievement  inspired  in  large  part  by  religion  itself.    Far  from 
weakening  religion,  disestablishment  has,  as  an  historical  fact,  enabled  it  to  flourish." 
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For  over  200  years,  the  Religion  Clauses  of  the  First  Amendment  have  opened 
the  Bill  of  Rights  of  the  Constitution.   The  twin  prohibitions  of  those  clauses  --  on 
government  establishment  of  religion  and  on  government  abridgement  of  religious  free 
exercise  —  have  safeguarded  religious  liberty  for  all  Americans,  enabled  religion  to 
flourish  in  our  country  as  nowhere  else  on  earth,  and  spared  our  nation  the  nightmare  of 
sectarian  strife.    This  bedrock  principle  of  American  freedom  —  the  freedom  of  every 
American  from  government  involvement  in  his  or  her  religious  choices  and  practices  --  is 
threatened  by  the  proposal  to  insert  new  language  into  the  Constitution  ostensibly  to 
uphold  a  broad  right  to  religious  expression  in  public  schools  and  other  settings.   The 
First  Amendment  has  served  people  of  all  faiths  exceedingly  well.    It  is  not  "broke"  and 
it  does  not  need  to  be  "fixed."   The  Constitution  needs  no  amendment  to  encourage 
religious  expression.    In  fact,  religion  in  all  its  aspects  thrives  in  America  precisely 
because  of  the  Constitution's  Religion  Clauses. 

More  than  thirty  years  ago,  in  the  landmark  cases  of  Engel  v.  Vilale  and  Abinglon 
School  District  v.  Schempp,  the  Supreme  Court  ruled  that  the  Establishment  Clause  of 
the  First  Amendment  bars  government  from  either  composing  prayers  or  sponsoring 
prayers  for  American  school  children  to  recite.   These  rulings  were  limited  to 
governmental  involvement.   Thus,  public  school  students  need  no  constitutional 
amendment  to  permit  prayer.    It  is  perfectly  legal  for  children  to  engage  in  voluntary 
prayer  in  public  school.    There  is  nothing  in  any  Supreme  Court  ruling  to  the  contrary. 
Students  can  and  do  pray  quietly  any  time  they  wish  —  in  the  lunchroom,  playground, 
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even  in  the  classroom  before  a  test.   They  can  also  pray  vocally  in  a  group,  as  long  as 
school  routine  is  not  disrupted  and  other  students  are  not  interfered  with. 

Under  the  Federal  Equal  Access  Act,  enacted  in  1984,  student  religious  clubs  in 
secondary  schools  abound,  and  provide  a  constitutionally  permissible  opportunity  for 
devotional  Bible  reading,  as  well  as  group  prayer,  during  noninstructional  time.   Parents 
for  whom  it  is  important  that  their  own  children  pray  while  in  public  school  are,  of 
course,  free  to  direct  them  accordingly.  ^ 

Today,  you  may  hear  horror  stories  about  students  asserting  that  they  have  been 
denied  the  right  to  engage  in  prayer  or  other  religious  expression  while  at  school.    I 
cannot  tell  you  whether  everything  they  say  is  accurate.    But  I  can  tell  you  that  the 
American  Jewish  Committee  has  prepared  a  pamphlet  setting  forth  what  the  law  does 
and  does  not  permit  in  terms  of  religious  expression  in  school,  a  copy  of  which  I  submit 
today  and  ask  be  made  part  of  the  record.   This  publication  clearly  demonstrates  that 
students  have  the  right  to  engage  in  voluntary,  nondisruptive  prayer,  that  they  have  the 
right  to  bring  Bibles  to  school,  and  to  discuss  religious  matters  with  their  fellow  students, 
as  well  as  many  other  rights.  They  certainly  do  not  need  a  constitutional  amendment  to 
protect  those  rights. 

The  problem  really  is  one  of  public  education.   If  there  are  violations  of  rights  of 
religious  liberty  in  schools  they  are,  in  the  great  majority  of  cases,  the  result  not  of 
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hostility  to  religion  but  of  misunderstandings  of  the  law  by  school  officials.   The  answer 
is  not  to  perform  radical  surgery  on  the  First  Amendment,  it  is  to  educate  school 
officials  and  the  public  about  rights  that  already  exist.    That  is  why  AJC  is  very  proud  to 
be  educating  the  public  about  what  separation  of  church  and  state  really  means.    And, 
Mr.  Chairman,  we  urge  you  to  join  us  in  this  constructive  effort  as  the  far  preferable 
alternative  to  amending  the  Bill  of  Rights. 

In  contrast  to  the  right  of  students  to  engage  in  voluntary,  noncoercive  religious 
expression,  a  constitutional  amendment  would  create  new  rights,  rights  of  government 
officials  and  students  with  implicit  government  sanction  to  impose  prayer  on  other 
parents'  children,  whether  these  other  parents  or  children  may  want  this  or  not.   The 
right  to  engage  in  voluntary  prayer  does  not  include  the  right  to  have  a  captive  audience 
listen  --  or  to  coerce  other  students  to  participate.    A  public  school,  after  all,  is  not  a 
house  of  worship.    In  our  pluralistic  society,  public  schools  are  places  for  students  of  all 
faiths  --  or  no  faith  at  all. 

What  about  a  moment  of  silence?   Congressman  Ernest  J.  Istook's  (R-OK) 
invocation  before  this  subcommittee  of  Wallace  v.  Jaffree  notwithstanding,  the  states 
remain  free  to  provide  for  a  moment  of  silence  at  the  beginning  of  each  school  day, 
provided  that  they  do  not  do  so  solely  for  the  purpose  of  promoting  prayer.    Students 
(or  teachers)  may  pray  during  the  moment  of  silence  with  no  constitutional  problem. 
There  is  no  need  to  amend  the  Constitution  to  allow  a  neutral  moment  of  silence  for 
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whatever  thoughts  they  may  wish  (including  religious  thoughts),  before  the  start  of  the 
school  day. 

Does  the  American  public  really  want  a  school  prayer  or  a  "religious  equality" 
amendment?  A  New  York  Times/CBS  News  Poll  (December  6-9,  1994)  found  that  64 
percent  of  adults  polled  believe  that  organized  voluntary  prayer  should  be  permitted  in 
public  schools.   But  when  the  follow-up  question  was  asked  ~  whether  this  is  an  issue 
they  would  like  to  change  the  Constitution  for  ~  59  percent  of  those  polled  said  that  the 
Constitution  should  not  be  changed  for  this  purpose,  while  only  29  percent  favored 
amending  the  Constitution. 

Even  if  a  large  majority  of  Americans  were  to  favor  restoring  organized  school 
prayer,  it  should  not  be  forgotten  that  the  Bill  of  Rights,  in  general,  and  the  First 
Amendment,  in  particular,  are  antimajoritarian  -  that  is,  their  provisions  are  intended  to 
protect  the  rights  of  minorities  and  dissenters  by  placing  certain  matters,  like  religion, 
outside  the  reach  of  transient  majorities.  As  Congressman  Melvin  Watt  (D-NC)  said 
during  the  hearing  of  this  subcommittee  in  Washington  on  June  8:  "If  everything  that 
was  in  the  Constitution  was  done  by  a  simple  majority,  then  I  guess  you  would  have  a 
Constitution  that  was  based  on  protecting  the  rights  of  the  majority." 

Public  schools  must  be  neutral  with  regard  to  religion.  The  maintenance  and 
furtherance  of  religion  are  the  responsibilities  of  churches,  synagogues,  mosques,  and 
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homes,  not  of  the  public  schools.    While  teaching  religion  for  purposes  of  inculcation 
clearly  has  no  place  in  public  school  curricula,  there  is  nothing  inappropriate  in  teaching 
about  religion  objectively,  including  its  powerful  impact  on  our  civilization.    Pertinent 
references  to  religion,  even  to  doctrinal  differences,  whenever  intrinsic  to  the  lesson  at 
hand,  can  and  should  be  included  in  the  teaching  of  history,  social  studies,  literature,  art. 
and  music.    For  example,  events  such  as  the  Crusades,  the  Inquisition,  the  Reformation, 
and  the  colonization  of  America,  as  well  as  the  Holocaust,  would  be  hopelessly  distorted 
if  religious  motivations  and  impact  were  not  given  proper  weight.    Care  must  be  taken, 
however,  to  insure  that  the  teacher's  religious  identity,  or  absence  thereof,  does  not  color 
the  instruction.    Where  discussion  of  doctrine  is  not  relevant  to  an  understanding  of 
subject  matter,  the  teacher  should  refer  students  to  home,  church,  synagogue,  or  mosque 
for  interpretation.    In  sum,  from  an  academic  point  of  view,  public  schools  may  and 
should  educate  about  all  religions,  but  should  not  favor  or  disparage  any  religion. 

As  I  have  noted  before,  these  limitations  on  official  government  action  or  action 
sanctioned  by  government  are,  and  must  be  distinguished  from,  the  right  of  students  tQ 
express  themselves  in  all  manner  of  ways,  including  religiously.    Within  reasonable  limits. 
it  is  perfectly  appropriate  for  students  to  express  their  own  religious  beliefs  in  the  public 
school  classroom.    Students  are  free  to  make  religious  comments  when  relevant  to  a 
subject  being  discussed  in  class.    They  are  also  free  to  voice  their  religious  views,  when 
relevant,  in  the  papers  they  may  submit  on  various  topics,  or  in  the  art  they  may  create. 
Teachers  should  grade  such  work  neutrally,  as  they  would  any  other,  irrespective  of  its 
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religious  content.   Students  do  not  have  the  right,  however,  to  turn  the  classroom  into  a 
vehicle  for  missionary  activity. 

It  is  often  asserted  that  there  is  a  need  to  bring  officially  sanctioned  prayer  into 
the  schools  so  as  to  restore  the  schools  as  a  conveyer  of  moral  grounding.   But  this 
argument  confuses  the  issue,  and  in  a  way  makes  too  easy  the  obligation  of  public 
schools  to  perform  a  far  more  demanding  task  —  teaching  the  traditional  consensus 
values  that  are  broadly  shared  by  people  of  all  faiths  —  honesty,  decency,  sportsmanship, 
civility,  courtesy,  self-discipline,  love  of  country,  respect  and  concern  for  the  rights, 
freedoms,  and  feelings  of  others.   This  kind  of  teaching  can  reinforce  those  parents  and 
clergy  who  are  striving  to  teach  the  very  same  values  from  a  God-centered  perspective, 
at  home  and  in  religious  schools.    It  can  also  provide  moral  direction  for  those  children 
who,  because  they  do  not  receive  it  at  home  and  do  not  attend  religious  school,  are  not 
receiving  any  such  guidance.   Teaching  core  values  effectively  would  do  far  more  societal 
good  than  induced  prayer.   And,  unlike  a  "religious  equality"  amendment,  it  would  do  no 
violence  to  the  principle  of  separation  of  religion  and  government,  which  protects  us  all. 

To  amend  the  First  Amendment,  in  the  manner  contemplated,  would  threaten  the 
existing  balance  between  the  Establishment  Clause  and  the  Free  Exercise  Clause.   It 
would  do  this  by  shrinking  the  Establishment  Clause,  in  the  name  of  free  religious 
expression  in  government  facilities,  which  already  exists  to  a  very  large  degree.   To  the 
extent  that  such  expression  is  stifled  improperly,  these  situations  can  and  should  be  dealt 
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with  by  measures  well  short  of  the  drastic  remedy  of  amending  the  Bill  of  Rights.  We  at 
the  AJC,  which  has  always  strongly  supported  free  expression  of  religion  by  people  of  all 
faiths,  are  ready,  willing  and  able  to  assist  in  such  endeavors. 

The  packaging  of  the  proposed  amendment  as  one  protecting  religious  expression 
in  public  places  generally,  in  lieu  of  an  amendment  directed  only  at  school  prayer,  does 
not  mitigate  the  problem,  but  magnifies  it.    Jurors  could  be  captive  audiences  to 
proselytizing  judges,  government  employees  could  be  pressured  to  participate  in  their 
employer's  religious  practices.    And  I  have  not  even  spoken  of  the  threat  to  the  public 
treasury  --  and  to  the  basic  principle  that  nobody  should  be  obliged  to  support  through 
tax  dollars  a  religious  cause  in  which  he  or  she  does  not  believe  —  of  a  constitutional 
entitlement  of  religious  organizations  to  receive  any  benefit  accorded  nonreligious 
organizations,  another  aspect  of  one  version  of  the  "religious  equality"  amendment. 

The  Religion  Clauses  of  the  First  Amendment  represent  a  balancing  act  by  the 
Framers.    The  reconciliation  of  those  clauses'  dual  demands  has  often  not  been  easy  for 
school  officials,  not  to  mention  the  courts.    School  officials  may  well  sometimes  violate 
the  rights  of  the  religious  majority,  but,  let  there  be  no  mistake,  the  rights  of  religious 
minorities  have  been  violated  as  well.    As  the  story  of  Harriet  Abrahm  with  which  I 
began  demonstrates,  through  the  years,  and  to  this  day,  there  have  been  numerous 
breaches  of  the  no-establishment-of-religion  principle.   There  are  public  schools  where 
organized,  school-approved  sectarian  prayer  and  Bible  teaching  have  been,  and  continue 
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to  be,  standard  practice  ~  in  clear  violation  of  Supreme  Court  decisions.  Citizens  who 
have  been  bold  enough  to  challenge  such  violations  have  often  been  made  to  suffer  for 
their  courage  in  speaking  out  against  them. 

All  things  considered,  there  is  no  need,  for  the  first  time  in  our  history,  to  amend 
the  First  Amendment  to  allow  prayer  in  public  schools  or  to  protect  other  forms  of 
religious  expression.   The  First  Amendment,  which  both  bars  government  establishment 
of  religion  and  government  prohibition  of  the  free  exercise  of  religion,  is  the  preeminent 
safeguard  of  freedom  of  conscience  for  all  that  has  allowed  this  nation,  more  than  any 
other,  to  avoid  the  tragic  religious  conflicts  that  have  afflicted  people  in  other  lands  - 
and  do  so  even  today.    In  1785,  we  were  warned  by  James  Madison  "to  take  alarm  at  the 
first  experiment  on  our  liberties."    No  experiment  should  be  viewed  with  greater  alarm 
than  a  proposal  to  amend,  for  the  very  first  time,  the  Bill  of  Rights,  which  has  served  us 
so  well. 


10 


383 

Mr.  Canady.  Mr.  Rosenthal,  we  thank  you  for  your  testimony.  I 
have  just  a  couple  of  questions. 

I  believe  you  were  here  when  Dr.  Spong  was  testifying.  Do  you 
have  any  reaction  to  the  fact  situation  he  described?  He  is  the  gen- 
tleman who  testified  about  the  DANTE S  Program,  and  the  fact 
that  students  in  the  military  who  wanted  to  take  courses  at  South- 
eastern College  could  not  do  so  because  it  is  an  explicitly  Christian 
school. 

Mr.  Rosenthal.  Well,  first  of  all  I  would  really  like  to  know 
what  the  DANTES  Program  was.  I  do  not  think  that  was  ex- 
plained, or  at  least  I  did  not 

Mr.  Canady.  As  I  understand  it,  it  is  a  program  under  which  the 
Department  of  Defense  provides  financial  assistance  to  service  peo- 
ple who  wish  to  take  education  by  correspondence  courses. 

Mr.  Rosenthal.  And  they  were  denied  this  because  it  was  a 
Christian  institution 

Mr.  Canady.  Right. 

Mr.  Rosenthal  [continuing].  Or  was  it  because  public  funds 
could  not  be  expended  for  something  this  private  basically? 

Mr.  Canady.  No,  specifically  as  I  understand  it  the  funding  was 
denied,  the  institution  was  determined  not  to  be  eligible  to  receive 
students  who  were  getting  funding  through  this  program  because 
the  school  was  explicitly  Christian  and  had  a  Christian  statement 
of  faith. 

Mr.  Spong  testified — I  am  sorry,  I  am  trying  to  summarize  his 
testimony  quickly.  If  you  do  not  want  to  comment  on  it,  that  is  fine, 
but 

Mr.  Rosenthal.  Well,  I  could  comment  on  it.  Have  you  ever 
heard  of  the  Hillview  College  in  Michigan? 

Mr.  Canady.  Pardon? 

Mr.  Rosenthal.  The  Hillview  College  in  Michigan  which  refuses 
to  take  federal  funds  because  they  want  to  conduct  their  school  in 
the  manner  in  which  they  deem  is  proper. 

Mr.  Canady.  Hillsdale.  Yes,  I  think  I  have  heard  of  that. 

Mr.  Rosenthal.  Hillsdale,  right.  I  do  get  their  literature,  and  I 
agree  with  much  of  it.  However,  in  this  particular  case  I  think  it 
only  proper  for  this  particular  school,  if  they  feel  that  way  and  they 
still  want  these  students  to  come  to  them,  to  do  exactly  what  Hills- 
dale does,  and  not  take  public  funding  for  it. 

[Applause.] 

Mr.  Canady.  OK.  But  you  do  not  think  that  that  ends  up  hurting 
the  students  who  may  wish  to  have  their  education  there? 

Mr.  Rosenthal.  Well,  I  think  there  are  other  avenues  that  the 
students  can  take.  They  can  go  to  many  other  schools,  I  presume. 
They  can  go  to  State  universities. 

Mr.  Canady.  But  what  about  going  to  the  school  they  want  to  go 
to? 

Mr.  Rosenthal.  I  am  sorry? 

Mr.  Canady.  OK.  I  understand. 

Mr.  Rosenthal.  You  know,  a  lot  of  children  would  love  to  go  to 
all  of  these  high  Eastern  colleges,  and  they  cannot,  and  they  go  to 
Florida  State,  the  University  of  Illinois,  and  those  other  places,  and 
they  get  their  good  educations. 
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Mr.  Canady.  Well,  OK.  Let  me  ask  you  one  other  question.  You 
heard  the  testimony  of  the  young  lady  from  Lakeland,  Amber. 

Mr.  Rosenthal.  Yes. 

Mr.  Canady.  She  is  the  young  lady  who  was  prohibited  from 
handing  out  invitations  to  a  church  function  during  the  school  day. 
Now,  she  went  to  Federal  district  court,  and  the  Federal  district 
court  determined  that  her  rights  were  infringed,  that  the  school 
board  should  not  have  done  that.  Do  you  agree  with  the  determina- 
tion of  the  Federal  district  court  in  that  case? 

Mr.  Rosenthal.  Incidentally,  it  is  very  difficult  to  hear  you  be- 
cause there  is  a  feedback  on  these  microphones. 

Mr.  Canady.  I  apologize. 

Mr.  Rosenthal.  Seriously. 

Mr.  Canady.  Do  you  want  me  to  repeat  that? 

Mr.  Rosenthal.  Yes,  would  you,  please. 

Mr.  Canady.  OK.  I  was  asking  about  the  testimony  given  by 
Amber  Johnston-Loehner,  the  young  lady  from  Lakeland.  She  was 
prohibited  from  distributing  invitations  to  a  church  function  while 
she  was  at  school.  She  went  to  Federal  district  court  subsequently, 
and  the  Federal  district  court  found  that  her  religious  freedom  had 
been  infringed.  Do  you  agree  with  the  decision  of  the  Federal  dis- 
trict court  in  that  case? 

Mr.  Rosenthal.  I  would  say  yes. 

Mr.  Canady.  OK.  Thank  you.  I  am  glad  to  hear  you  say  that,  and 
I  thought  you  would  agree  with  that.  I  am  just  trying  to  get  an  un- 
derstanding of  the  exact  nature  of  what  kind  of  activities  you  think 
should  be  permitted  in  the  public  schools,  and  that  is  helpful. 

Mr.  Sensenbrenner. 

Mr.  Sensenbrenner.  Thank  you.  Mr.  Rosenthal,  I  would  like  to 
follow  up  on  the  chairman's  questions  relative  to  Southeastern  Col- 
lege. 

From  what  I  heard  Dr.  Spong  say  a  few  minutes  ago,  the  Defense 
Department  denied  money  that  would  be  sent  to  this  college  for 
servicepeople  who  wished  to  take  correspondence  courses  there 
based  upon  the  fact  that  they  had  to  sign  a  statement  that  they 
were  Christian  and  would  lead  their  lives  in  a  Christian  manner. 
But,  he  also  testified  that  veterans  could  use  their  GI  benefits  to 
pay  for  expenses  at  Southeastern  College  where  presumably  they 
have  to  sign  the  same  statement  in  order  to  gain  admission.  What 
do  you  think  the  difference  is  between  the  Defense  Department's 
denial  of  funds  for  correspondence  courses  and,  apparently,  the  De- 
partment of  Education's  OK  to  use  GI  benefits  that  come  from  the 
same  taxpayers  to  take  courses  while  physically  present  at  the  col- 
lege? 

Mr.  Rosenthal.  Well,  were  these  courses  all  in  the  same  study, 
sir,  or  were  the  courses  by  correspondence  a  different  type  of 
study? 

Mr.  Sensenbrenner.  Well,  that  was  not  stated,  but  the  objection 
that  the  Defense  Department  had  was  the  statement  that  people 
who  took  whatever  courses  there  had  to  sign  a  statement  that  said 
that  they  were  a  Christian  and  that  they  would  conduct  their  lives 
in  a  Christian  manner  I  assume  that  that  statement  had  to  be 
signed  both  by  the  correspondence  students  as  well  as  the  students 
who  were  actually  present  on  the  campus  taking  instruction.  I  do 
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not  see  the  difference  from  a  legal  or  a  public  policy  standpoint  be- 
tween the  two. 

Mr.  Rosenthal.  Well,  perhaps  there  is  not  any  difference.  On 
the  other  hand,  I  think  to  answer  the  question  properly  we  would 
really  have  to  know  what  the  difference  in  the  instructions  were. 

[Applause. 1 

Mr.  Rosenthal.  I  do  not  know  if  the 

Mr.  Sensenbrenner.  Well,  excuse  me,  Mr.  Rosenthal.  Dr.  Spong 
has  been  trying  since  November  to  get  to  the  bottom  of  that  issue. 
He  is  an  administrator  and  the  director  of  the  correspondence  divi- 
sion at  the  Southeastern  College  in  Lakeland,  and  he  has  not  been 
able  to  do  so.  You  know,  I  certainly  do  not  expect  that  the  rest  of 
us  would  be  able  to  do  so,  and  he  is  just  as  puzzled  as  we  are. 

Mr.  Rosenthal.  Well,  in  that  case  it  would  be  very  difficult  to 
answer  your  question,  sir.  [Laughter  and  applause.] 

Mr.  Canady.  I  want  to  make  sure  I  understand  here.  I  think  we 
understand  the  GI  bill  and  GI  benefits.  Do  you  think  it  is  appro- 
priate for  GI  bill  benefits  to  go  to  a  student  who  goes  to  a  college 
such  as  Southeastern  which  requires  signing  a  statement  of  faith? 

Mr.  Rosenthal.  I  think  under  the  GI  bill  of  rights  the  students 
can  go  to  any  college  that  they  are  allowed  in,  that  they 

Mr.  Canady.  That  they  choose  to  go  to? 

Mr.  Rosenthal.  That  is  accredited,  that  they  can  get  their  ac- 
creditation for,  yes. 

Mr.  Canady.  OK.  Thank  you.  I  appreciate  that.  And  again  I  want 
to  thank  you  for  your  testimony  today.  We  appreciate  your  taking 
the  time.  Your  statement  is  something  we  will  give  careful  consid- 
eration to,  and  I  want  to  tell  you  that  we  will  look  forward  to  con- 
tinuing to  work  with  you  on  this  issue  as  we  move  forward  with 
our  consideration  of  it. 

Mr.  Rosenthal.  Thank  you. 

Mr.  Canady.  Thank  you  very  much. 

[Applause.] 

Mr.  Canady.  Our  next  witness  is  Mr.  Eric  Johnston.  Mr.  John- 
ston is  an  attorney  who  has  been  a  leading  religious  liberty  advo- 
cate in  the  State  of  Florida  for  the  past  several  years.  Mr.  John- 
ston. 

STATEMENT  OF  A.  ERIC  JOHNSTON,  ATTORNEY,  JOHNSTON, 
TRIPPE  &  BROWN 

Mr.  Johnston.  Actually,  Mr.  Chairman,  I  bring  you  greetings 
from  the  State  of  Alabama. 

Mr.  Canady.  I  apologize. 

Mr.  Johnston.  That  is  quite  all  right.  We  are  a  neighboring 
State,  and  I  am  glad  to  be  here.  Thank  you.  I  appreciate  your  per- 
mitting me  to  speak  to  you  about  this  proposed  amendment  to  the 
U.S.  Constitution  to  clarify  religious  liberty. 

My  name  is  Eric  Johnston.  I  have  been  in  the  active  practice  of 
law  in  Alabama  for  23  years.  For  the  last  12  years  I  have  been  ac- 
tively involved  in  religious  liberty  cases,  acting  as  counsel  on  behalf 
of  individuals  and  entities  whose  religious  rights  have  been  dimin- 
ished or  denied.  During  most  of  this  time,  I  have  been  president 
of  the  Rutherford  Institute  of  Alabama,  Inc.,  which  is  an  affiliate 
of  the  Rutherford  Institute,  a  religious  liberties  legal  organization. 
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The  first  amendment  to  the  U.S.  Constitution  was  intended  to 
permit  us  to  freely  exercise  our  reUgion  without  State  interference. 
Numerous  court  decisions  in  the  past  50  years  have  resulted  in  an 
interpretation  of  the  establishment  clause  which  burdens  religious 
freedom  under  the  free  exercise  clause.  The  so-called  tension  be- 
tween the  clauses  has  grown  very  weak.  The  widely  used  Lemon 
test  is  often  a  subjective  vehicle  for  den5dng  free  exercise  rights. 
Section  3  of  the  proposed  amendment  specifically  addresses  this 
unbalanced  pressure,  and  would  permit  some  of  the  tension  to  re- 
turn. 

Because  of  the  ubiquitous  and  misunderstood  term  "separation  of 
church  and  State,"  public  officials  go  out  of  their  way  to  deny  free 
exercise  rights.  They  do  so  out  of  fear  of  being  sued  and  held  ac- 
countable for  damages  and  attorney's  fees,  important  consider- 
ations in  these  times  of  fiscal  concern.  This  is  not  right,  and  it 
must  be  corrected,  and  I  speak  in  support  of  the  proposed  amend- 
ment. 

Section  1  proposes  to  clarify  that  prayer  and  other  religious  ex- 
pression is  permitted  in  public  places  where  other  speech  is  per- 
mitted. This  does  not  seem  like  a  difficult  proposal,  but  in  many 
cases  it  is  the  religious  expression  that  is  excluded,  while  other  ex- 
pression continues.  For  example,  a  young  man  in  a  public  school 
in  Troy,  AL,  often  took  the  opportunity  to  speak  to  classmates  con- 
cerning his  religious  beliefs.  He  often  had  his  Bible  with  him.  The 
only  time  he  exercised  this  right  was  after  school  while  waiting  to 
be  picked  up,  but  it  occurred  on  public  school  property.  As  a  con- 
sequence. State  officials  took  his  Bible  and  prohibited  him  from 
speaking  about  his  faith. 

While  this  young  man  spoke  about  his  faith,  other  students  were 
talking  about  everything  else  under  the  Sun.  It  was  only  the  reli- 
gious expression  that  was  prohibited.  Why  was  this?  In  providing 
legal  counsel  to  the  young  man,  we  later  found  the  school  officials 
believed  that  such  religious  speech  was  prohibited  by  the  "separa- 
tion of  church  and  state,"  and  in  actuality,  the  school  counsel  relied 
on  the  establishment  clause  to  forbid  this  right.  It  would  seem  that 
the  solution  of  this  should  be  a  simple  matter.  However,  that  case 
was  never  finally  resolved,  and  there  still  remains  the  specter  that 
other  students  in  that  school  who  attempt  to  exercise  their  reli- 
gious rights  may  face  similar  problems,  and  we  may  yet  end  up  in 
a  Federal  district  court. 

Section  1  of  the  proposed  amendment  not  only  covers  situations 
like  the  one  in  Troy,  but  it  would  clarify  the  right  of  students  to 
engage  in  student-initiated  prayer  before  public  school  sporting 
events.  Although  the  attorney  general  of  the  State  of  Alabama  has 
recently  given  opinions  that  such  prayer  is  permitted  under  the 
free  exercise  clause,  on  any  given  night  in  the  fall  there  is  a  serious 
question  of  whether  students  may  voluntarily  pray  before  a  public 
school  football  game.  These  issues  have  come  to  us  time  and  again. 
There  is  much  confusion. 

"Prayer  around  the  flagpole"  has  become  an  annual  event  on 
public  school  campuses  across  the  country.  Every  September  it  is 
done,  or  at  least  attempted,  by  thousands  of  students.  There  al- 
ways is  the  question  of  whether  it  will  be  permitted.  In  Alabama, 
we  have  had  two  substantial  cases  on  this.  None  have  required  the 
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actual  filing  of  a  lawsuit,  but  it  has  required  significant  threats, 
and  each  year  the  problem  reasserts  itself.  Such  activities  are  con- 
ducted prior  to  school,  without  school  participation,  as  free  exercise 
of  religion  by  students  acting  completely  on  their  own. 

Section  1  does  not  address  only  public  schools.  Consider  the  man 
standing  on  the  public  sidewalk  outside  an  abortion  clinic  and 
reading  his  Bible.  Because  of  this,  he  was  arrested.  The  same  ra- 
tionale would  apply  to  Gideons  who  have  the  right  to  distribute  Bi- 
bles to  students  in  the  public  school,  while  standing  on  the  public 
sidewalks  around  the  school. 

Another  area  of  concern  is  public  employment.  The  sheriffs  dep- 
uty, like  the  employee  of  the  public  university,  had  put  some  small 
religious  items  on  their  personal  work  stations.  Others  in  their  of- 
fices were  permitted  to  put  personal  items  out.  However,  because 
their  items  were  of  a  religious  nature,  their  supervisors  prohibited 
it. 

Neither  of  these  problems  were  satisfactorily  resolved.  The  sher- 
iffs deputy's  speech  was  chilled,  and  religious  rights  prohibited. 
Rather  than  face  the  prospect  of  protracted  litigation,  she  took  a 
lateral  transfer.  The  university  employee  continues  to  work  in  her 
position,  but  suffers  apparent  retaliation,  and  the  prospects  of  a 
court  proceeding  continue  to  hang  threateningly  over  her. 

And  I  want  to  add  to  my  written  testimony  a  case  that  just  came 
in  yesterday  from  the  Alabama  Baptist  State  Convention  who 
asked  to  put  a  hospitality  table  in  the  welcome  centers  on  the 
interstate  highways  in  the  State  of  Alabama,  and  the  department 
of  tourism  denied  this  saying  that  it  would  violate  the  establish- 
ment clause.  These  are  public  fora  throughout  the  State  of  Ala- 
bama. 

It  also  reminds  me  of  a  case  that  we  had  here  in  Florida  in  Or- 
lando last  year  during  the  World  Cup  Soccer  where  religious  per- 
sons were  prohibited  by  the  city  officials  from  taking  religious  signs 
into  the  stadium  where  the  games  were  being  played. 

Section  2  of  the  proposed  amendment  clarifies  that  the  United 
States  or  a  State  may  acknowledge  its  religious  heritage,  beliefs  or 
traditions.  The  State  of  Alabama  is  no  stranger  to  such  litigation. 
Consider  the  well-known  case  of  Wallace  v.  Jaffree  concerning  the 
rights  of  prayer  and  a  moment  of  silence  in  public  schools.  Neither 
issue  is  satisfactorily  resolved. 

Recently,  an  Alabama  State  court  judge  was  sued  by  the  ACLU 
because  he  permitted  sessions  of  his  court  to  open  with  prayer,  and 
the  Ten  Commandments,  along  with  the  Bill  of  Rights  were  hang- 
ing on  the  wall  in  his  courtroom.  Legislatures  open  with  prayer, 
some  buildings  show  historical  evidence  of  our  religious  heritage, 
and  while  the  U.S.  Supreme  Court  has  not  ruled,  many  lower 
courts  believe  that  court  prayer  and  the  posting  of  the  Ten  Com- 
mandments, a  set  of  laws  by  which  most  of  us  live,  are  prohibited. 
These  constructions  of  the  establishment  clause  are  the  epitome  of 
the  hypocrisy  that  the  courts  have  created  when  construing  the  re- 
lationship of  the  religion  clauses  of  the  first  amendment. 

No  one  seeks  to  force  religion  on  any  one  else.  No  one  is  suggest- 
ing that  any  particular  religion  be  required.  Knowing  the  impor- 
tance of  religious  liberty,  I  certainly  do  not  want  anyone  telling  me 
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or  my  children  how  to  pray  or  to  whom  to  pray.  However,  we  must 
be  free  to  exercise  reHgious  rights  as  we  choose.  ^  ^u  4-  -^ 

Those  who  oppose  this  constitutional  amendment  suggest  that  it 
is  unnecessary.  The  above  examples  show  otherwise.  Those  same 
detractors  suggest  that  a  Federal  statute  would  serve  the  purpose. 
That  is  only  a  delaying  and  a  complicating  strategy  Only  an 
amendment  to  the  Constitution  will  return  to  our  Bill  of  Rights  the 
tension  necessary  to  preserve  religious  freedom  in  this  country. 
Thank  you  very  much.  ^        ,,  j-  i 

[Applause  and  verbal  expressions  from  the  audience. J 
[The  prepared  statement  of  Mr.  Johnston  follows:] 
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Prepared  Statement  of  A.  Eric  Johnston,  Attorney,  Johnston,  Trippe  & 

Brown 


Mr.  Ctuitinan,  and  Memben  of  the  Cominittee,  I  appicdaie  your  pamittiog  me  to  speak  to 
you  about  the  proposed  Amendment  to  the  United  States  Constitution  to  clarify  religious  liberty. 

My  name  is  Erie  Johnston.  I  have  been  in  the  private  practice  of  law  in  Alabama  for  23  yean. 
For  the  past  1 2  years,  I  have  been  actively  involved  in  religious  liberty  cases  acting  as  counsel  on  behalf 
of  individuals  and  entities  whose  religious  rights  have  been  diminished  or  denied.  During  most  of  this 
time,  I  have  been  president  of  The  Rutherford  Institute  of  Alabama,  Inc.,  an  afiiliate  of  The  Rutherford 
Institute,  a  religious  liberties  legal  organization. 

The  First  Amendment  to  the  United  States  Constitution  was  intended  to  permit  us  to  frody 
exercise  our  religion  without  state  interference.  Numerous  court  decisions  in  the  last  SO  years  have 
resulted  in  an  interpretation  of  the  establishment  clause  that  burdens  religious  Creedom  under  ttie  free 
exercise  clause.  The  so  called  "tension"  between  the  clauses  has  grown  very  weak.  The  widely  used 
"Lemon  test"  is  oft«n  a  subjective  vehicle  for  denying  free  exercise  tights.  Section  3  of  the  proposed 
amendment  specifically  addresses  this  unbalanced  pressure  and  would  permit  some  of  the  tension  to 
tetuiD. 

Because  of  die  ubiquitous  and  misunderstood  term  "separation  of  church  and  state,"  public 
ofiidals  go  out  of  tbdr  way  to  deny  free  exercise  rights.  They  do  so  out  of  fear  of  being  sued  and  held 
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accountable  for  dainmeBs  and  attorney'c  tee*,  important  oonsidentions  in  tiiese  times  of  fiscal  concern. 
Ibis  is  not  right,  and  it  must  be  comclBd.  I  speak  in  support  of  the  proposed  amendment. 

Section  I  proposes  to  clarify  that  prayer  and  otfier  religious  expression  is  permitted  in  poUk 
places  where  other  speech  is  permitted.  This  does  not  seem  like  a  difficult  proposal,  but  in  many  cases 
it  is  the  leligious  expression  that  is  excluded  while  other  expreasiuus  continue.  For  example,  a  young 
man  in  a  public  school  in  Troy,  Alabama  often  took  the  opportunity  to  speak  to  dassmates  concerning 
his  religious  beliefs.  He  often  had  his  Bible  wifli  him.  The  only  time  he  exercised  tins  ri^t  was  after 
school  while  waiting  to  be  picked  up,  but  it  ocuirted  on  public  school  piopeny.  As  a  consequence, 
sdtool  ofTicials  took  his  Bible  and  prohibited  him  from  speaking  about  his  faith. 

While  this  young  man  spoke  about  his  £uth.  other  students  were  talking  about  everything  dse 
undertfaesim.  It  wu  only  the  religious  aqxcsskm  that  was  prritibilcd.  Whywastios?  In  providing 
tegal  counsel  to  the  young  man,  we  later  found  flie  school  officials  believed  tfiat  such  religious  speedi 
was  prohibited  by  the  "separation  of  church  and  state,"  and  in  actuality,  the  school  counsel  rdied  on 
the  establishment  clause  to  forbid  this  ri^t  It  would  scan  that  the  resolution  of  this  should  be  a  simple 
matter.  However,  that  case  was  never  finally  resolved,  and  tibne  still  xanains  ttie  spectre  tiiat  other 
students  in  tfiat  school  who  attempttoexeicise  their  religious  rights  may  face  similar  problems  and  we 
may  yet  end  up  in  a  Federal  District  Court. 

Section  1  of  the  proposed  amendment  not  only  covers  situations  like  the  one  in  TToy,  but  it 
would  clarify  the  right  of  students  to  engage  in  student-initiated  prayer  before  public  school  sporting 
events.  Alttiough  the  Attorney  General  of  the  State  of  Alabama  has  recently  given  opinions  that  sudb 
prayer  is  permitted  under  the  free  exerdse  danse,  on  any  given  nj^t  in  the  fall  there  is  a  serious 
question  of  whether  students  may  voluntarily  pray  before  a  public  school  foodiall  game.  These  issues 
have  come  to  us  time  and  again.  There  is  much  ooofiision. 

"Prayer  around  the  flag  pole"  has  become  an  annual  event  on  public  school  canonises  across  the 
country.  Every  September  it  is  done,  or  at  least  attempted,  by  thousands  of  students.  The  question 
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always  exists  on  whether  it  will  be  pennitted.  In  Alabama,  we  have  had  two  substantial  cases  on  this. 
None  have  required  the  actual  filing  of  a  lawsuit,  but  it  has  required  significant  threats  and  each  year 
the  problem  reasserts  itself.  Such  activities  are  conducted  prior  to  school,  without  school  participation, 
as  free  exercise  of  religion  by  students  acting  completely  on  their  own. 

Section  1  does  not  address  only  public  schools.  Consider  the  man  standing  on  the  public 
sidewalk  outside  an  abortion  clinic  and  reading  his  Bible.  Because  he  did  this,  he  was  atrested.  The 
same  rational  would  apply  to  Gideons  who  have  the  tight  to  distribute  Bibles  to  students  in  the  public 
school,  while  standing  on  the  public  sidewalks  around  the  school. 

Another  area  of  concern  is  public  employment.  The  sherilTs  deputy,  like  the  employee  of  the 
public  university,  had  put  some  small  religious  items  at  their  personal  work  stations.  Others  in  their 
onices  were  permitted  to  put  personal  items  out.  However,  because  their  items  were  of  a  religious 
nature,  their  supervisors  prohibited  it. 

Neither  of  those  problems  were  satisfactorily  resolved.  The  sheiifTs  deputy's  speech  was  chilled 
and  leHgious  ri^ts  prohibited .  Rather  than  face  the  prospect  of  protracted  litigation,  she  took  a  lateral 
transfer.  The  public  university  employee  continues  to  work  in  her  position,  but  suffers  apparent 
retaliation  and  the  prospects  of  a  court  proceeding  continue  to  hang  threatenly  over  her. 

Section  2  of  the  proposed  amendment  clarifies  that  the  United  States  or  a  state  may 
acknowledge  its  religious  heritage,  beliefs  or  traditions.  The  State  of  Alabama  is  no  stranger  to  such 
litigation.  Consider  the  well  known  case  of  Wallace  v  TafTrec.  concerning  the  rights  of  prayer  and  a 
moment  of  silence  in  public  schools.  Neither  issue  is  satisfactorily  resolved. 

Recently,  an  Alabama  Sute  Court  Judge  was  sued  by  the  ACLU  because  he  permitted  sessions 
of  his  court  to  open  with  prayer,  and  the  Ten  Commandments,  along  vnth  the  Bill  of  Rights  were 
hanging  on  the  wall  in  his  courtroom.  Legislatures  open  with  prayer,  some  buildings  show  historica] 
evidence  of  our  religious  heritage,  and  while  the  United  States  SuproDae  Court  has  not  ruled,  many 
lower  courts  believe  that  court  prayer  and  the  posting  of  the  Ten  Commandments,  a  set  of  laws  by 
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which  most  of  us  live,  are  prohibited.  These  coustiuctions  of  the  establishmeat  dsuse  are  the  epitome 
of  the  hypocrisy  tiiiat  the  courts  have  created  when  construing  the  relationship  of  the  religion  clauses 
of  the  First  Amendment. 

No  one  seeks  to  force  religion  on  any  one  else.  No  one  is  suggesting  that  any  particular  rdjgion 
be  required.  Knowing  the  importance  of  religious  liberty,  I  certainly  do  not  want  anyone  telling  me  or 
my  chfldren  how  to  pray  or  to  whom  to  pray.  However,  we  must  be  free  to  exercise  religious  rights  as 
we  choose. 

Those  who  oppose  this  constitutionalamendmentsuggest  it  is  unnecessary.  The  above  examples 
show  otherwise.  Those  same  detractors  suggest  that  a  federal  statute  would  serve  the  purpose.  That 
is  only  a  delaying  and  complicating  strategy.  Only  an  amendment  to  the  Constitution  will  return  to  our 
BW ofRJghtsHoK  tension  necessary  to  preserve  religious  Creedom  in  this  country. 
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Mr.  Canady.  Thank  you,  Mr.  Johnston,  we  appreciate  your  testi- 
mony. 

You  have  made  reference  in  your  statement  to  a  particular  pro- 
posal. We  do  not  have  the  proposal  with  your  testimony.  If  you 
could  submit  that  to  us,  we  would  like  to  look  at  the  specific  pro- 
posal to  which  you  refer, 

Mr.  Johnston.  Yes. 

Mr.  Canady.  I  appreciate  the  points  that  you  make  in  your  testi- 
mony, and  the  examples,  and  you  raise  an  interesting  example  in- 
volving the  case  that  just  came  into  your  office.  I  can  understand — 
I  imagine  that  will  end  up  being  a  hotly  litigated  and  contested 
issue.  I  would  like  to  know,  if  you  would  keep  us  informed  about 
the  progress  of  that  issue,  I  would  be  very  interested  in  that. 

Mr.  Johnston.  Yes,  sir,  I  will  be  glad  to.  It  is  not  unlike  the  air- 
port issues  where  you  have  a  stream  of  the  public  going  by,  and 
the  opportunity  to  exercise  free  speech  rights  and  freedom  of  reli- 
gion rights.  It  is  the  very  same  type  of  question. 

Mr.  Canady.  Right.  It  is  a  very  interesting  case. 

Mr.  Sensenbrenner. 

Mr.  Sensenbrenner.  I  have  no  questions.  Thank  you. 

Mr.  Canady.  Thank  you. 

Mr.  Johnston.  Thank  you. 

Mr.  Canady.  That  concludes  the  testimony  of  our  scheduled  wit- 
nesses. We  are  going  to  hear  from  some  additional  individuals  who 
have  indicated  an  interest  in  speaking. 

Unfortunately,  we  will  not  be  able  to  hear  from  everyone  who  in- 
dicated such  an  interest.  I  will  tell  you,  however,  that  we  will  be 
happy  to  receive  written  statements  from  anyone  who  does  not 
have  an  opportunity  to  testify,  and  in  addition  to  that  in  August 

1  will  be  conducting  a  series  of  10  town  hall  meetings  throughout 
my  district,  and  any  of  you  in  my  district,  or  not  in  my  district, 
who  wish  to  come  to  any  of  those  town  hall  meetings  would  have 
the  opportunity  there  to  express  yourself,  and  even  ask  me  ques- 
tions in  that  forum.  That  is  a  different  forum  than  our  formal  hear- 
ing process  here  today.  But  I  would  want  to  extend  to  you  the  invi- 
tation to  participate  in  those  and  express  your  views  on  this  issue 
if  you  so  desire. 

Now  I  am  going  to  call  on  some  individuals  who  have  indicated 
a  desire  to  speak  on  this.  I  would  ask  that  each  of  you  limit  your 
comments  to  2  minutes,  to  no  more  than  2  minutes.  At  the  end  of 

2  minutes  I  will  gently  tap  with  that.  That  is  just  to  let  you  know 
that  your  time  has  expired,  and  if  you  could  please  conclude  in 
short  order. 

Our  first  witness  now  will  be  Dr.  James  Hilton. 

STATEMENT  OF  DR.  JAMES  HILTON 

Dr.  Hilton.  Thank  you,  Mr.  Chairman.  I  am  Dr.  James  Hilton, 
the  pastor  of  First  Christian  Church  here  in  Tampa.  I  just  want 
to  share  two  quick  ideas,  and  then  I  want  to  say  that  it  occurs  to 
me  that  Pat  Robertson  and  the  Rutherford  Institute  would  enable 
government  prayers  which  would  tend  to  encroach  upon  private  re- 
ligion, or  personal  religion.  I  have  the  thought  that  if  socialized 
medicine  is  wrong,  then  socialized  religion  is  deadly. 

[Applause.] 
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Dr.  Hilton.  We  have  sympathized  this  afternoon  with  some  sad 
stories  of  people  whose  rights  have  been  abused,  and  I  really  do 
personally  regret  that. 

Sometimes  these  laws  are  enforced  improperly,  and  we  ought  to 
correct  the  officers  who  have  done  those  things,  but  when  Wiscon- 
sin police  officers  err,  we  do  not  amend  the  Constitution. 

I  would  like  to  use  the  rest  of  my  time  if  I  might,  the  Rev.  Walter 
Horlander  of  the  Florida  Council  of  Churches  was  here  earlier,  pre- 
pared, and  was  thought  to  be  on  the  schedule,  but  had  to  leave  for 
another  engagement,  and  so  I  will  share  his  statement,  or  the 
statement  of  the  Florida  Council  of  Churches. 

The  Florida  Council  of  Churches  is  an  ecumenical  agency  com- 
posed of  25  member  communions  with  a  combined  membership  of 
over  one  million  members,  including  the  African  Methodist  Epis- 
copal, the  African  Methodist  Episcopal  Zion,  Christian  Church  Dis- 
ciples of  Christ,  Christian  Methodist  Episcopal,  Church  of  the 
Brethren,  the  Episcopal  Dioces  of  Central  Florida,  the  Episcopal 
Diocese  of  Florida,  the  Episcopal  Diocese  of  Southeast  Florida, 
Southwest  Florida,  Evangelical  Lutheran  Church,  the  Florida  Gen- 
eral Baptist  Convention,  the  Moravian  Church,  the  Presbyterian 
Church  in  the  USA,  including  their  Synods  of  South  Atlantic,  of 
Central  Florida,  Peace  River,  Presbytery  of  St.  Augustine,  of 
Tampa  Bay  and  Tropical  Florida,  and  of  course  your  Methodist 
friends  from  Lakeland,  United  Methodist  Church,  and  the  United 
Church  of  Christ,  and  the  Southeastern  Yearly  Meeting  of 
Friends — one  million  members  of  those  churches. 

All  the  member  churches  support  America's  historic  commitment 
to  protect  God-given  religious  liberty  by  affirming  the  two  religion 
clauses  in  the  first  amendment.  We  stand  opposed  to  any  constitu- 
tional amendment  that  would  mandate  organized  school  prayer  or 
other  forms  of  government-sponsored  religious  expression. 

[Applause. 1 

Mr.  Canady.  Reverend  Hilton,  your  2  minutes  has  expired.  I  am 
going  to  let  you  go  on,  but  if  you  could  conclude  in  another  minute 
or  two  I  would  appreciate  it. 

Dr.  Hilton.  OK.  The  statement  says  that  the  amendment  is 
unneeded  since  students  can  pray  any  time  they  choose,  student 
Bible  clubs  are  numerous  in  secondary  schools,  it  makes  reference 
to  public  forums  by  which  political  leaders  routinely  debate  the 
pressing  issues  of  our  time  in  ways  that  are  clearly  informed  by  re- 
ligious conviction. 

The  statement  says  the  amendment  is  unwise  because  it  would 
perform  radical  change  of  the  first  amendment  and  weaken  our 
rich  tradition  of  religious  liberty. 

He  contends,  they  contend  that  our  Founders,  Jefferson,  Madison 
and  others  got  it  right  the  first  time  because  we  have  shaped  a  vi- 
brant religious  landscape  in  America  that  is  envied  by  many  across 
the  world. 

The  Florida  council  believes  the  amendment  is  unfaithful  be- 
cause religious  expression  must  be  voliuitary.  After  all,  Robert 
McAfee  Brown,  a  wonderful  theologian,  said  that  the  two  words 
"must"  and  "believe"  ought  never  to  go  together,  they  have  to  be 
free  and  uncoerced. 

[Applause.] 
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Dr.  Hilton.  We  believe  in  prayer  and  affirm  the  value  of  religion 
in  our  lives  and  the  lives  of  our  children;  we  oppose  government 
meddling  in  these  sacred  precepts.  Prayer  and  religious  expression 
must  be  left  to  the  houses  of  worship,  families  and  individual  citi- 
zens. 

Thank  you,  Mr.  Chairman. 

[Applause.] 

Mr.  Canady.  Thank  you.  Dr.  Hilton,  we  appreciate  your  state- 
ment. If  you  would  provide  us  a  copy  of  your  full  statement,  we  will 
be  certain  to  put  it  in  the  record. 

Mr.  Sensenbrenner  has  a  question. 

Mr.  Sensenbrenner.  Dr.  Hilton,  I  agree  with  everything  you 
said,  and  let  me  say  that  one  of  the  reasons  why  this  issue  has 
risen  to  where  it  is  today  is  because  of  some  troubling  court  deci- 
sions, like  the  Smith  decision,  like  the  decision  striking  down  the 
Religious  Liberty  Restoration  Act  which  Congress  passed  in  re- 
sponse to  the  Smith  decision,  as  well  as  a  lot  of  the  testimony  that 
we  heard  from  witnesses  whose  religious  rights  and  their  individ- 
ual rights  were  trampled  upon  largely  by  public  school  authorities. 

The  real  problem  that  we  have  when  debating  this  issue,  and  I 
think  we  have  heard  it  today  with  some  of  the  statements  that 
have  come  from  the  audience,  is  that  this  is  a  very  polarized  issue. 
Something  has  got  to  be  done  to  get  some  kind  of  a  medium  where 
rights  are  balanced  out,  and  there  is  a  very,  very  clear  roadmap 
that  is  given  to  everybody  who  is  involved  in  this  on  what  is  in 
bounds  and  what  is  out  of  bounds,  and  we  do  not  have  that  now. 
And  I  think  that  a  lot  of  the  denial  of  rights  that  have  occurred 
in  the  public  school  system  has  come  about  as  a  reaction  to  the 
flood  of  litigation  that  certain  groups  have  filed  in  the  court  system 
seeking  protection  of  the  first  amendment  to  people,  particularly 
students  who  are  of  small  religious  minorities.  Whether  they  be 
Jewish,  or  whether  they  be  another  small  religious  minority  I  do 
not  think  really  makes  any  difference  in  this.  And  as  a  result  of 
the  defensive  attitude  that  government  officials  and  public  school 
officials  have  taken  as  a  result  of  some  of  these  decisions,  particu- 
larly those  that  have  flowed  from  the  Smith  case  that  was  decided 
in  1990,  the  feeling  about  the  land  is  that  you  are  discriminated 
against  if  you  personally  wish  to  express  a  religious  viewpoint  by 
bringing  a  Bible  to  school,  or  by  wearing  a  T-shirt  that  says  "I  love 
Jesus"  or  something  like  that.  That  is  something  that  no  caring 
and  thinking  person  thinks  should  be  discriminated  against  in  our 
pluralistic  society  today. 

The  problem  is  that  it  has  been  discriminated  against,  and  that 
is  why  we  are  dealing  with  this  subject,  because  Congress  reacts 
to  what  our  constituents  bring  in  front  of  us. 

[Applause.] 

Mr.  Sensenbrenner.  Somehow  we  are  going  to  have  to  decide 
how  to  resolve  this  issue.  We  thought  we  did  that  in  1993,  when 
after  3  years  of  work  we  passed  the  Religious  Freedom  Restoration 
Act.  That  ended  up  getting  in  one  Federal  courtroom  and  it  was  lit- 
erally ripped  up  by  a  single  federal  judge.  I  think  that  I  would  have 
said  today  had  the  court  decision  gone  the  other  way  is  "Let  us  im- 
plement the  Religious  Freedom  Restoration  Act"  which  most  of  the 
religious  leadership  in  this  country,  ranging  from  conservative  Bap- 
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tists  on  one  side  to  the  Jewish  community  on  the  other  side  who 
do  not  agree  on  anything  in  this  issue,  came  together  and  agreed 
on  that.  But  the  fact  is  that  that  law  is  under  attack,  we  are  going 
to — if  it  is  declared  unconstitutional — I  think  we  are  going  to  have 
to  figure  out  some  kind  of  a  way  to  protect  religious  expression. 
The  Smith  case  involved  religious  expression  of  the  small  minority 
of  Americans  who  deem  that  Saturday  is  the  Sabbath,  and  one  Sev- 
enth Day  Adventist  who  would  not  work  in  violation  of  his  religious 
beliefs,  got  fired  and  was  denied  unemployment  compensation  be- 
cause of  that. 

Dr.  Hilton.  We  recognize  that  you  are  struggling  to  write  the 
best  law.  We  also  recognize  that  the  perfect  law  will  never  be  writ- 
ten. 

We  also  recognize  that  the  Bill  of  Rights  and  the  Constitution 
have  worked  very,  very  well.  We  also  recognize  that  until  Gabriel 
blows  his  horn  that  Christians  who  bear  the  cross  will  suffer.  That 
is  our  commandment  that  has  been  given  to  us. 

Mr.  Sensenbrenner.  But,  sir,  do  you  believe  that  the  perfect 
ought  to  be  the  enemy  of  the  good? 

Dr.  Hilton.  I  am  not  ready  to  debate  that  kind  of  philosophy, 
but  I 

Mr.  Sensenbrenner.  OK.  But  that  is  the  excuse  that  those  of  us 
who  vote  no  on  any  piece  of  legislation  have  is  that  it  was  not  good 
enough,  that  is  why  we  voted  no. 

Dr.  Hilton.  I  appreciate  your  dilemma.  Thank  you. 

Mr.  Canady.  Thank  you.  Dr.  Hilton. 

Our  next  witness  is  Lynne  Breidenbach. 

Mr.  Green.  I  am  concerned  about  an  analogy  that  was  wrong. 

Mr.  Canady.  OK.  Reverend,  we  have  a  procedure  here.  We  will 
be  happy  to  talk  with  you  afterwards,  but  we  are  going  to  recognize 
Ms.  Breidenbach,  who  has  not  had  an  opportunity  to  speak. 

STATEMENT  OF  LYNNE  BREIDENBACH 

Ms.  Breidenbach.  Good  afternoon.  Thank  you,  Mr.  Chairman.  I 
will  try  and  be  brief.  I  appreciate  the  chance  to  come. 

This  country  was  founded  by  people  who  were  desperate  for  reli- 
gious freedom,  and  I  use  the  term  desperate  because  that  is  what 
they  were.  They  left  everything  that  was  secure,  and  they  came 
here.  Now,  those  were  primarily  Christians,  but  not  all.  I  come 
from  a  family  mixed  background.  Some  of  my  family  is  Jewish, 
some  of  them  are  Christians,  but  they  all  came  here  seeking  one 
thing,  which  was  religious  freedom  and  liberty  to  practice  their  re- 
ligion as  they  saw  fit. 

Now,  today  there  are  assaults  and  attacks  on  that  in  the  public 
school  and  in  some  other  institutions  of  government,  and  I  think 
it  is  very  important  that  we  try  and  rectify  and  remedy  those  prob- 
lems. People  of  faith  must  have  the  right  to  practice  their  faith  as 
they  see  fit  in  the  public  school  and  in  any  institution,  in  the  mar- 
ketplace, as  well  as  in  the  church  or  the  synagogue  or  the  mosque, 
and  I  have  seen  time  after  time  when  schoolchildren  and  others 
have  had  their  religious  freedoms  assaulted,  both  people  who  are 
Jewish,  people  who  follow  the  practice  of  Islam,  and  people  who  are 
Christians,  and  it  is  time  that  we  remedy  those  problems. 
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We  are  so  concerned,  and  we  are  so  paranoid  about  establishing 
a  religion  that  we  forget  that  the  Constitution  gives  us  the  right 
to  the  free  exercise  of,  and  there  is  a  tremendous  tension  as  some- 
one has  mentioned  between  these  two  elements,  and  I  think  it  is 
about  time  we  remedy  through  whatever  vehicle — and  I  am  not 
sure  of  the  correct  vehicle,  I  am  not  sure  the  best  way  to  remedy 
this — but  it  seems  that  people  of  faith  are  suffering,  and  I  also 
think  that  the  Founding  Fathers  would  be  very  sad  at  the  discus- 
sion we  are  having  today.  They  would  be  amazed  that  we  still  have 
not  understood  what  they  were  trying  to  do,  that  Congress  shall 
pass  no  law  establishing  a  religion,  or  prohibiting  the  free  exercise 
thereof.  It  is  very  plain,  very  simple,  but  it  has  not  worked  out  that 
way,  and  I  think  we  need  to  remedy  that. 

Thank  you. 

[Applause.] 

Mr.  Canady.  Thank  you.  Jessica  Lazarus  will  be  our  next  wit- 
ness. Jessica,  we  thank  you  for  being  here  today. 

STATEMENT  OF  JESSICA  LAZARUS 

Ms.  Lazarus.  Mr.  Chairman  and  members  of  the  committee, 
thank  you  for  allowing  me  to  speak  at  this  meeting. 

My  name  is  Jessica  Lazarus,  and  I  am  going  into  my  junior  year 
at  Henry  D.  Plant  High  School  where  I  am  a  straight-A  honor  stu- 
dent. Yesterday,  I  received  a  phone  call  from  Hard  Abrahm  asking 
me  if  I  would  speak  about  my  experiences  with  religion  in  school. 
Just  the  chance  I  have  been  waiting  for. 

I  belong  to  Congregation  Shar  Isadic  here  in  Tampa,  and  I  am 
the  projects  vice  president  of  the  Shar  Isadic  Federation  of  Temple 
Youth,  and  am  an  active  member  of  both  the  Southeastern  Federa- 
tion of  Temple  Youth  and  the  North  American  Federation  of  Tem- 
ple Youth. 

About  once  every  month  during  lunch  time  I  have  been  handed 
a  flyer  letting  me  know  about  this  cool  club  called  Young  Life. 
Along  with  all  the  cute  cartoons,  there  was  always  a  top  ten  list 
of  the  kind  of  people  they  most  wanted  to  come  to  Young  Life  meet- 
ings. The  list  started  with  "All  cheerleaders,  all  football  players,  all 
dance  team  members"  and  ended  with  "All  seniors,  all  juniors,  all 
sophomores  and  all  freshmen."  That  included  me,  but  it  did  not. 

Contrary  to  what  it  appears  to  be  on  the  flyers,  Young  Life  is  not 
just  a  social  club,  it  is  a  religious  youth  group.  But  with  popularity 
being  of  the  utmost  importance  in  high  school,  these  flyers  create 
the  impression  that  Young  Life  is  an  in-school  social  club  instead 
of  an  out-of-school  youth  group.  Does  that  mean  that  I  am  not  pop- 
ular enough  to  join  this  social  club,  or  not  Christian  enough  to  join 
this  youth  group?  Even  asking  this  question  about  a  club  that  was 
brought  to  my  attention  in  school  makes  me  highly  uncomfortable. 

Almost  everyone  has  heard  of  the  Fellowship  of  Christian  Ath- 
letes. I  have  heard  that  it  is  a  good  club,  and  I  do  not  find  it  offen- 
sive in  the  least,  except  for  the  T-shirts.  I  do  not  mind  religious  T- 
shirts.  In  fact,  I  wear  them  all  the  time,  but  this  particular  shirt 
alongside  the  big  cross  on  the  front  Plant  High  School's  name  is 
printed  along  with  our  mascot,  the  panther.  Does  that  not  insinu- 
ate that  Plant  has  a  religious  preference? 
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And  let  us  say  that  some  people  wanted  to  start  a  Buddhist  club, 
would  Plant  put  their  name  next  to  a  picture  of  Buddha?  Person- 
ally, I  do  not  want  Plant  High  School  to  put  their  name  next  to  any 
religious  symbol.  The  only  mascot  that  should  be  is  the  panther, 
not  a  religion. 

Schools  are  for  learning,  or  at  least  that  is  what  I  have  been  told. 
I  would  gladly  sit  in  on  a  Young  Life  meeting  as  a  visitor,  and  I 
do  not  care  if  the  Fellowship  of  Christian  Athletes'  T-shirt  a  cross, 
as  long  as  there  is  no  affiliation  with  my  school. 

But  I  go  to  school  to  take  honors  world  history,  geometry,  French 
3,  English,  and  chemistry,  not  to  spend  the  day  praying.  I  leave 
that  part  of  my  life  for  synagogue,  and  I  hope  you  leave  that  part 
of  your  life  for  church. 

Thank  you. 

[Applause.] 

Mr.  Canady.  Thank  you.  Jessica,  we  appreciate  your  testimony. 
Rhonda  Storms. 

STATEMENT  OF  RHONDA  STORMS 

Ms.  Storms.  Good  afternoon.  My  name  is  Rhonda  Storms.  For 
the  last  IV2.  years  I  have  been  an  employee  of  the  Hillsborough 
County  school  system.  I  am  currently  on  a  2y2-year  sabbatical.  I 
taught  high  school  English  at  the  premier  high  school  in 
Hillsborough  County,  and  that  is  Bloomingdale  Senior  High  School. 

A  tiny  young  woman  walked  up  to  me  and  she  handed  me  a  note. 
She  was  from  my  fourth  period  English  class,  and  she  handed  it 
to  me  and  she  said  "Ms.  Storms,  read  this  letter  when  you  get  a 
chance."  And  I  said  "No  problem."  So  I  read  it,  and  it  says  "Dear 
Ms.  Storms.  I  have  had  an  abortion,  and  I  had  it  last  year.  Is  God 
going  to  forgive  me  for  this?" 

On  another  occasion  I  was  sitting  across  the  chair  from  a  boy, 
a  big  muscle-bound  boy,  and  he  said  "Ms.  Storms,  I  did  not  turn 
in  my  project  today,  I  want  to  tell  you  why.  Last  night  my  dad  was 
arrested  for  molesting  my  little  sister.  What  will  I  do?  What  will 
become  of  us?  Where  is  God  in  this?" 

My  student  sat  in  the  middle  of  her  classroom  in  the  middle  of 
English  class,  I  was  teaching  Shakespeare,  and  suddenly  she 
thrust  out  her  arms  and  she  goes  "Oh,  my  God,  I  am  freaking  out. 
Oh,  my  God,"  and  hot  tears  were  leaping  from  her  eyes,  and  indeed 
she  was  freaking  out.  And  that  night  she  was  admitted  to  a  psy- 
chiatric hospital,  and  I  visited  her  there,  and  in  order  to  gain  ad- 
mittance they  asked  me  what  relationship  I  was  to  this  child,  and 
I  said  "I  am  her  high  school  English  teacher."  And  so  as  I  visited 
with  her  she  said  to  me  "If  I  commit  suicide,  Ms.  Storms,  what  will 
happen  to  my  soul?  Will  I  die?  What  will  God  say  to  me?" 

On  another  occasion  I  sat  across  from  a  young  girl,  she  had  dis- 
covered the  bodies  of  her  grandparents  brutally  murdered  by  her 
family  friend,  and  her  mother  sat  next  to  this  girl,  and  she  said 
"You  know,  we  are  receiving  harassing  phone  calls  from  the  mur- 
derer from  prison,  and  he  is  saying  what  he  is  going  to  do  to  her. 
We  are  so  afraid.  God  needs  to  protect  us.  Will  you  pray  with  us?" 
And  so  we  bowed  our  heads  in  my  classroom  after  class,  after 
school,  and  we  prayed  together. 
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And  so  I  ask  you,  what  is  my  responsibility,  and  what  indeed  is 
the  responsibihty  of  all  the  public  high  school  English  teachers  and 
secondary  school  teachers,  and  elementary  school  teachers  when 
students  come  to  them  and  ask  existential  questions,  the  eternal 
questions  that  matter  most. 

Now,  this  problem  has  been  tagged  as  a  prayer  amendment  prob- 
lem. I  would  say  it  is  not.  The  crux  of  the  issue  is  a  civil  liberties 
problem.  The  problem  with  the  current  system  is  that  it  relies  sole- 
ly on  litigation  to  ascertain  the  boundaries.  Many  persons  who 
wish  to  express  themselves  will  not  do  it.  Why?  Because  of  the  chill 
of  the  first  amendment  rights,  that  fear  of  litigation. 

Judicial  experts  have  said  that  the  chill  on  free  speech  issues  is 
just  as  ominous 

Mr.  Canady.  Your  2  minutes  has  expired.  If  you  could  conclude 
in  a  moment  or  two. 

Ms.  Storms.  I  sure  will. 

Our  Federalist  model  does  not  rest  the  power  on  educators,  it 
rests  it  on  the  judges.  They  are  the  ones  who  are  undermining  our 
religious  liberties. 

[Applause.] 

Ms.  Storms.  I  just  applaud  you,  and  I  just  urge  you  in  the 
strongest  possible  terms  to  take  up  your  mantle  of  leadership  and 
utilize  your  opportunity  to  implement  a  constitutional  amendment 
to  take  the  power  away  from  the  judges  who  are  abusing  their  Fed- 
eralist power. 

Thank  you. 

[Applause.] 

Mr.  Canady.  Linda  Bacon  will  be  our  next  witness.  Is  Linda 
Bacon  here? 

[No  response.] 

Mr.  Canady.  Janice  Mee. 

STATEMENT  OF  JANICE  MEE,  SCHOOL  BOARD  MEMBER, 
SARASOTA,  FL 

Ms.  Mee.  Chairman  Canady  and  members  of  the  committee: 

I  am  going  to  take  a  little  different  approach  if  I  may,  because 
I  would  like  to  address  you  as  a  fellow  elected  official.  I  am  a  school 
board  member,  and  so  I  have  watched  and  participated  in  many  de- 
bates on  school  prayer  over  my  tenure  as  a  board  member — I  am 
in  my  ninth  year  as  a  school  board  member  here  in  Florida — and 
certainly  this  is  an  issue  of  great  concern  to  school  board  members. 

I  would  like  to  say  that  certainly  I  do  not  want  to  trample  any- 
one's rights,  because  I  see  my  responsibility  is  to  protect  each  stu- 
dent's rights.  It  is  a  balancing  act,  and  we  need  the  balance.  We 
need  to  respect  the  diversity  that  we  have  in  our  schools  and  in  our 
country,  and  we  have  to  believe  in  the  right  to  believe  as  the  indi- 
vidual wants  to  believe,  or  is  raised  to  believe,  or  their  right  not 
to  believe. 

I  plead  with  you  to  consider  the  ramifications  of  any  actions,  and 
certainly  I  also  understand  the  old  cliche  about  making  laws,  you 
do  not  want  to  see  sausage  or  laws  made,  and  I  know  we  both  deal 
with  that.  I  deal  with  making  policy,  but  I  am  also  a  constitutional 
officer  in  Florida,  sworn  to  uphold  the  constitution  of  this  State. 
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I  would  like  to  read  just  one  quick  amendment  to  this  year's 
prayer  bill  which  came  very  close  to  passing  in  Florida  this  session 
of  the  legislature,  and  the  amendment  would  be  as  follows:  "For 
each  use  of  an  invocation  or  a  benediction  the  school  board  shall 
develop  a  procedure  to  determine  the  desire  of  the  majority  of  the 
students  who  will  be  attending  the  activity  at  which  an  invocation 
or  benediction  will  be  presented." 

Now,  to  me  that  would  be  like  saying  to  you  every  time  you  hold 
a  committee  meeting  you  better  have  another  meeting  to  determine 
what  exact  invocation  or  benediction  you  are  going  to  use. 

I  think  that  we  need  to  realize  that  at  this  point  if  a  law  is 
passed,  the  law  as  it  was  submitted  here  in  Florida  would  pass  the 
responsibility  back  to  us.  There  are  many  decisions  which  need  to 
be  made  at  the  local  level,  and  where  certainly  we  must  be  respon- 
sive to  our  local  communities,  just  as  you.  Representative  Canady, 
must  be  responsible  to  your  constituents  where  your  district  is. 

But  I  have  to  say  to  you  that  certainly  the  problems  you  have 
described,  and  some  of  the  problems  you  have  heard  today  have  to 
do  with  educating  all  of  us  more,  more  thoroughly,  and  in  develop- 
ing that  respect  for  diversity  that  has  made  this  country  as  great 
as  it  is.  That  is  where  I  think  we  need  to  go. 

Certainly  the  moment  of  silence  would  be  easier  on  us  at  the 
local  level,  and  maybe  easier  on  you,  but  what  I  am  saying  is  this 
is  something  where  we  need  to  be  so  very  careful,  but  certainly  I 
take  the  oath  that  I  took  very  seriously.  I  know  you  do  too,  and 
we  have  to  approach  this  with  all  seriousness  and  with  dedication 
to  our  responsibility. 

Thank  you, 

Mr.  Canady.  Thank  you  very  much.  I  appreciate  your  testimony. 

[Applause.] 

Mr.  Canady.  I  think  your  testimony  is  valuable  given  your  status 
as  a  member  of  a  school  board,  and  we  appreciate  your  being  here 
today. 

Let  me  ask  you,  you  mentioned  a  moment  of  silence.  Do  you  have 
a  position  on  this  just  as  a  policy  matter  having  a  moment  of  si- 
lence or  a  moment  of  silent  prayer  would  be  beneficial  or  desirable 
or  appropriate? 

Ms.  Mee.  Certainly  that  is  allowed  under  the  law  as  I  under- 
stand the  law  in  Florida  today,  so  I  believe  that  that  is  exercised 
by  individuals  within  our  system  now. 

We  also  have  youngsters  who  pray  around  our  flagpoles  every 
morning  at  our  high  schools,  and  I  do  know  that  religious  clubs 
exist  at  least  at  two  of  our  high  schools,  so  those  things  are  in  ex- 
istence. 

There  is  as  I  said  that  very  fine  line  that  all  of  us  need  to  be 
careful  of  and  adhere  to,  and  that  is  that  balance  and  the  balancing 
act  that  we  all  go  through. 

Mr.  Canady.  Mr.  Sensenbrenner. 

Mr.  Sensenbrenner.  Thank  you,  Mr.  Chairman. 

Ms.  Mee,  if  your  school  board  would  pass  an  official  statement 
of  policy  that  stated  that  before  and  after  school  students  could 
gather  around  the  flagpole  to  voluntarily  pray 

Ms.  Mee.  They  do  that,  sir,  under  the  law  now. 
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Mr.  Sensenbrenner.  Yeah,  that  they  could  have  T-shirts  that 
expressed  reUgious  values,  that  they  could  bring  Bibles  to  school 
and  read  and  discuss  the  Bible  during  the  lunch  time  or  other 
times  when  it  was  not  a  part  of  the  formal  schoolday 

Ms.  Mee.  And  they  do  that,  too,  sir. 

Mr.  Sensenbrenner.  Do  you  think  you  would  get  sued? 

Ms.  Mee.  I  am  telling  you  that  right  now  those  things  exist  as 
they  are  permitted  under  the  law  in  Florida. 

Mr.  Sensenbrenner.  My  question  is  do  you  think  you  would  get 
sued? 

Ms.  Mee.  And  I  am  sajdng  to  you  that  certainly  litigation  has  to 
be  in  my  mind,  because  I  believe  that  I  am  a  responsible  official, 
and  I  am  also  in  charge  of  the  dollars  entrusted  to  me  under  a  very 
sizable  school  budget,  so  certainly  litigation  is  in  my  mind,  and  I 
think,  yes,  do  officials  have  to  err  on  the  side  of  caution?  Abso- 
lutely, but  we  also  try  and  balance  that  by  saying  the  laws  of  Flor- 
ida allow  thus  and  so,  and  those  things  that  I  said  to  you  are  hap- 
pening. 

Mr.  Sensenbrenner.  Well,  obviously  we  do  not  want  money  that 
is  raised  for  education  to  be  used  to  pay  for  lawyers'  fees  and  other 
litigation  expenses,  because  that  is  not  why  those  taxes  were  levied 
on  the  property-owners  of  each  school  district.  But  I  guess  my  con- 
cern is  that  a  lot  of  what  has  caused  the  instances  that  we  have 
heard  here  today  where  individual  students'  rights  have  been  vio- 
lated have  been  a  defensive  reaction  by  the  school  administration, 
and  perhaps  even  the  school  board,  to  the  threat  of  litigation  from 
people  who  would  be  on  the  other  side  of  the  issue,  and  as  a  result 
of  that  defensive  reaction  there  have  been  first  amendment  viola- 
tions, and  we  have  heard  about  a  number  of  them  today. 

Ms.  Mee.  And  I  would  say  to  you,  sir,  that  in  my  experience 
those  would  be  in  the  minority,  and  that  certainly  again  just  as  you 
must  balance  your  decisionmaking  process  and  look  at  both  sides, 
and  all  sides  of  an  issue,  so  local  school  boards  in  dealing  with  the 
differences  and  diversity  that  we  must  deal  with,  and  protecting 
the  Constitution  of  both  Florida  and  the  United  States  must  keep 
all  those  things  in  mind,  too. 

Yes,  it  is  a  balancing  act,  but  I  think  what  you  have  heard  today 
is  at  least  in  my  experience  in  the  minority. 

Mr.  Sensenbrenner.  Thank  you. 

[Applause.] 

Mr.  Canady.  Thank  you.  That  is  the  last  witness  we  will  have 
today.  We  invite  any  of  the  rest  of  you  who  did  not  have  an  oppor- 
tunity to  speak  to  submit  a  written  statement,  and  we  will  be 
happy  to  receive  that. 

I  want  to  thank  all  of  you  for  attending.  I  believe  that  our  panel 
of  witnesses  today  provided  us  with  good  information  that  will  be 
very  helpful  to  us. 

This  hearing  of  the  subcommittee  is  adjourned. 

[Whereupon,  at  3:15  p.m.,  the  subcommittee  adjourned.] 
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House  of  Representatives, 
Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 

New  York,  NY. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  Hunter 
College  of  the  City  University  of  New  York;  Hon.  Charles  T. 
Canady  (chairman  of  the  subconunittee)  presiding. 

Present:  Representatives  Charles  T.  Canady,  Henry  J.  Hyde,  F. 
James  Sensenbrenner,  Jr.,  Martin  R.  Hoke,  Bob  Groodlatte,  Jose  E. 
Serrano,  and  Patricia  Schroeder. 

Also  present:  Representative  Jerrold  Nadler. 

Staff  present:  Kathryn  A.  Hazeem,  chief  counsel;  Jacquelene 
McKee,  paralegal;  and  Robert  Raben,  minority  counsel. 

Mr.  Canady.  The  subcommittee  will  come  to  order. 

Since  our  last  hearing  on  "ReHgious  Liberty  and  the  Bill  of 
Rights,"  the  Supreme  Court  has  decided  two  cases  which  may  have 
far-reaching  implications.  In  the  Rosenberger  and  the  Capital 
Square  Review  cases,  the  Supreme  Court  addressed  important  is- 
sues of  religious  freedom  and  acted  to  prevent  discrimination 
against  religious  expression.  We  are  now  in  the  process  of  planning 
a  hearing  in  Washington  to  examine  the  full  scope  and  implications 
of  these  decisions.  I  believe  that  these  are  indeed  important  deci- 
sions and  are  an  important  step  in  the  right  direction. 

Our  hearing  today  is  the  third  in  a  series  of  five  field  hearings. 
On  Friday  we  will  conduct  the  fourth  hearing  in  Oklahoma  City 
and  on  next  Monday  we  will  hold  the  final  hearing  in  Los  Angeles. 
We  are  very  pleased  to  be  in  New  York  today;  we  have  a  distin- 
guished panel  of  witnesses  and  we  look  forward  to  the  testimony 
of  each  of  our  witnesses. 

I  would  like  to  now  recognize  Mrs.  Schroeder  for  an  opening 
statement. 

STATEMENT  OF  HON.  PATRICIA  SCHROEDER,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  COLORADO 

Mrs.  Schroeder.  Thank  you,  Mr.  Chairman,  and  I  basically  will 
put  my  opening  statement  in  the  record. 

I  guess  my  question  is,  after  these  two  Supreme  Court  decisions 
which  I  think  say  pretty  much  what  many  of  us  said,  I  do  not  see 
where  we  are  going  with  all  of  this;  but  I  guess  we  will  listen  and 
find  out,  and  see  where  we  end  up,  because  it  seems  to  me  the  Su- 
preme Court  answered  many  of  the  hard  questions  that  people 
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were  asking.  So  I  am  pleased  that  we  will  be  examining  that  fur- 
ther when  we  get  to  Washington. 
Mr.  Canady.  Mr.  Hyde. 

STATEMENT  OF  HON.  HENRY  J.  HYDE,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  ILLINOIS 

Mr.  Hyde.  Well  thank  you,  Mr.  Chairman.  We  are  here  because 
we  share  a  basic  commitment  to  religious  freedom  and  because  we 
believe  religious  freedom  is  a  constitutional  commitment  at  the 
heart  of  the  promise  of  America.  Many  of  our  grandparents  and 
great-grandparents  came  to  this  land  seeking  the  freedom  to  wor- 
ship as  they  saw  fit,  and  many  of  us  and  many  of  our  parents 
fought  to  defend  that  freedom,  from  Nazi  and  Communist  totali- 
tarianism in  this,  the  greatest  century  of  religious  persecution  in 
human  history. 

Religious  freedom  is  a  legacy  we  all  wish  to  leave  unimpaired 
and  intact  to  our  children  and  our  grandchildren.  It  is  first  and 
foremost  a  basic  human  right;  some  would  say  the  basic  human 
right.  But  religious  freedom  is  also  a  social  and  cultural  accom- 
plishment and  I  would  argue  it  is  one  of  the  great  accomplishments 
of  the  American  civilization,  to  be  sure  the  American  commitment 
to  religious  freedom  grows  out  of  the  central  moral  and  political 
tradition  of  the  Western  World.  But  we  Americans  have  made  reli- 
gious freedom  work  for  more  people  amidst  greater  religious,  eth- 
nic, racial,  and  theological  diversity  than  that  of  any  other  people 
in  history.  Here,  people  of  many  faiths  defend  the  right  of  all  peo- 
ple to  seek  the  truth  in  freedom  and  to  worship  God  as  they  see 
fit. 

I  have  a  rather  long  statement  and  I  will  ask  that  it  be  put  in 
the  record.  But  I  will  simply  say  that  these  are  very  important 
hearings.  It  gives  us  an  opportunity  to  focus  in  a  formal  structured 
way  on  the  tremendous  contradiction  of  the  courts  in  emphasizing 
one-half  of  the  religious  clauses  of  the  first  amendment,  namely, 
the  no-establishment  clause,  to  the  disparagement  of  the  free  exer- 
cise clause.  It  seems  that  those  two  clauses,  which  should  com- 
pliment each  other,  serve  each  other,  and  facilitate  each  other,  end 
up  in  mortal  combat,  because  the  no-establishment  clause  has 
somehow  become  regnant  and  the  freedom  of  religious  exercise 
clause  is  withered  and  diminished. 

That  is  not  the  way  our  Founding  Fathers  put  the  Constitution 
together;  that  is  the  way  the  courts  have  interpreted  it  from  1947 
into  the  cases  in  the  1960's.  But  many  people  are  concerned  that 
their  right  of  free  exercise  of  religion  which  is  guaranteed  in  the 
1st  amendment  has  become  lost,  much  as  the  10th  amendment  has 
become  lost.  So  we  wonder  if  there  is  a  way  to  redress  that  imbal- 
ance. I  suspect  there  is.  I  suspect  at  the  end  of  these  hearings  we 
will  get  together  and  try  to  formulate  some  way  to  once  more  make 
the  free  exercise  of  religion  as  important,  no  more  important  but 
no  less  important  than  the  no-establishment  clause  of  the  first 
amendment. 

Historically  God  was  a  part  of  America,  God  was  a  part  of  moral- 
ity. The  first  thing  the  Continental  Congress  did  after  it  got  to- 
gether was  rush  out  and  hire  a  chaplain.  We  open  Congress  with 
a  prayer  every  day,  the  courts  open  with  a  prayer,  and  I  just  think 
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the  establishment  of  an  official  state  religion,  namely,  secularism, 
is  an  abrogation  of  the  first  amendment,  as  much  as  if  the  Con- 
gregational Church  or  the  Episcopalian  Church  or  the  Catholic 
Church  or  the  Jewish  faith  were  made  the  national  religion.  Our 
Founding  Fathers  wanted  to  stay  away  fi*om  having  a  national  reli- 
gion. They  wanted  to  stay  away  from  preferring  any  group  or  sect 
or  organized  religious  denomination  because  we  were  a  country  of 
thirteen  colonies.  Many  of  the  States  had  their  own  religion,  state 
religion,  and  the  Congress  decided  not  to  have  any,  the  Constitu- 
tion pledges  that  we  will  not  have  a  national  religion.  That  is  what 
the  first  amendment  meant  to  them.  But  today  it  means  the  only 
religion  we  will  have  is  secular  humanism,  which  disturbs  many  of 
us. 

I  will  ask  unanimous  consent  to  put  my  statement  in  the  record. 

Thank  you. 

Mr.  Canady.  Without  objection. 

Are  there  other  members  wishing  to  make  opening  remarks?  If 
not,  we  will  go  to  our  witnesses. 

I  would  like  to  ask  Mr.  Hyde  to  introduce  our  first  witness  today. 

Mr.  Hyde.  Thank  you  very  much,  Mr.  Chairman. 

Our  first  witness  is  John  Cardinal  O'Connor,  the  archbishop  of 
New  York.  A  native  of  Philadelphia,  he  served  for  many  years  as 
a  chaplain  in  the  U.S.  Navy,  rising  to  the  rank  of  chief  of  chaplains 
and  the  rank  of  admiral.  Since  coming  to  New  York  in  1984,  Car- 
dinal O'Connor  has  been  a  tireless  defender  of  religious  freedom  for 
all  Americans,  and  indeed  for  persecuted  people  around  the  world. 

Your  Eminence,  it  is  a  privilege  and  a  pleasure  to  welcome  you 
here  today. 

STATEMENT  OF  HIS  EMINENCE,  JOHN  CARDINAL  O'CONNOR, 
ARCHBISHOP  OF  NEW  YORK 

Cardinal  O'Connor.  Thank  you  very  much,  Mr.  Hyde.  Thank 
you,  Mr.  Chairman,  for  holding  these  meetings  and  for  inviting  me. 

I  was  impressed  by  the  question  that  Mrs.  Schroeder  raised  at 
the  beginning  and  understand  it  very  much,  that  most  particularly 
the  recent  University  of  Virginia  Supreme  Court  decision  I  think 
will  have  far-reaching  consequences.  I  am  nonetheless  very  happy 
that  these  hearings  are  being  held  and  feel  that  there  are  issues 
and  problems  still  to  be  addressed,  and  perhaps  an  amendment  or 
some  other  approach  is  the  way  to  do  it. 

When  I  came  in,  I  was  handed  a  little  thing  that  I  guess  every- 
one was  handed.  It  says.  House,  we  have  a  problem,  no  religious 
coercion  amendment.  I  could  not  agree  more  with  a  no  religious  co- 
ercion amendment.  I  would  not  be  here  to  in  any  way  favor  a  reli- 
gious coercion  amendment.  As  Mr.  Hyde  said,  I  think  that  is,  I 
hope  that  would  be,  I  know  that  that  would  be  far  from  any  inten- 
tion, that  would  be  something  I  would  disfavor  completely. 

It  is  my  understanding  that  I  may  give  informal  testimony  today, 
Mr.  Chairman,  and  then  later  submit  written  testimony? 

Mr.  Canady.  Yes,  without  objection. 

Cardinal  O'Connor.  Thank  you.  I  have  13  informal  handwritten 
cards  here;  I  have  already  used  2  so  there  are  only  11  to  go. 

It  has  already  been  noted  that  I  am  John  Cardinal  O'Connoi ,  the 
archbishop  of  New  York.  I  testify  both  as  a  private  citizen  and  in 
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this  public  capacity.  I  am  also  what  is  called  the  Metropolitan  of 
the  Catholic  Church  throughout  the  State  of  New  York,  which 
broadens  my  responsibilities  to  a  significant  degree.  As  such,  I  am 
the  president  of  the  New  York  State  Catholic  Conference. 

I  live  in  the  city  where  early  history  unfortunately  includes  the 
sad  record  of  excluding  Catholic  priests  under  pain  of  loss  of  all 
property,  exile,  or  death — this  was  not  unique  to  New  York,  of 
course,  in  the  early  days — and  of  attempting  to  burn  old  St.  Pat- 
rick's Cathedral  to  the  ground  during  the  nativist  riots,  a  city 
where  newspaper  help  wanted  ads  stated  Irish  and  Catholics  need 
not  apply.  That  is  one  reason  I  have  a  very  strong  prejudice  in 
favor  of  immigrants  of  all  races,  colors,  and  creeds,  and  of  as  open 
an  immigration  policy  as  possible. 

Permit  me  to  make  one  important  disclaimer,  however,  before 
giving  a  partial  list  of  what  I  see  as  current  problems.  Absolutely 
we  have  a  tremendous  amount  of  religious  liberty  in  this  great 
country,  for  which  I  am  grateful.  I  do  not  know  any  other  country 
with  a  comparable  situation.  That  is  why  I  spent  27  years  of  my 
life  in  military  uniform,  because  of  my  belief  in  this  country. 

The  Catholic  Church  in  New  York  is  generally  treated  with  great 
civility  and  courtesy  by  State,  local,  and  city  officials  and  with  the 
people  at  large.  I  suspect  that  some  kind  of  the  relief  that  is  being 
alluded  to  here  by  Mr.  Hyde,  and  I  suppose  others,  would  really  be 
welcomed  by  a  number  of  public  officials  because  they  are  caught 
up  in  so  many  ambiguities  with  interpretations  of  current  laws, 
regulatory  procedures  and  so  on.  It  becomes  very  difficult  for  any- 
one in  public  life  and  certainly  an  elected  official  to  meet  the  de- 
mands, often  though  legitimate  demands,  of  all  constituencies,  and 
even  survive  under  the  conflicting  forces  and  try  to  be  fair  to  every- 
one. 

It  has  not  been  my  experience  that  there  is  much  antireligious 
prejudice  if  any  among  our  elected  officials  in  this  State.  Some- 
times they  may  do  things  that  are  only  helpful  to  themselves,  but 
this  is  understandable  in  the  human  condition.  So  I  think  they 
would  be  happy  to  have  it  said  OK,  let  us  make  the  free  exercise 
clause  crystal  clear,  and  that  might  stop  a  number  of  the  argu- 
ments. 

So  nothing  I  intend  to  say  here  is  to  deny  the  reality  of  our  free- 
doms, nor  do  I  impute  evil  motives  to  anyone  who  disagrees  with 
me.  I  do  know,  however,  that  we  have  critical  problems.  It  is  not 
for  me  to  design  a  legislative  solution  to  try  to  formulate  amend- 
ments. You  folks  are  in  that  kind  of  business,  you  and  others  are 
expert  at  such.  This  is  a  tricky  business  and  you  know  that  as  well 
as  any  of  us.  Balance  is  imperative,  with  true  equality  for  all,  for 
everybody.  Even  well-intended  legislation  can  sometimes  make 
matters  worse.  I  know  only  that  we  need  help  to  free  religion  to 
do  its  job  and  to  be  itself. 

In  addition  to  my  responsibilities  to  the  general  public,  and  that 
is  because  of  the  visibility  of  the  archbishop  of  New  York,  and  we 
have  so  many  resources,  a  public  which  therefore  includes  peoples 
of  a  wide  variety  of  religious  persuasions  or  of  none,  I  have  obliga- 
tions to  an  estimated  3  million  Catholics  in  the  archdiocese  of  New 
York  and  61/2  to  7  million  Catholics  in  the  whole  State  of  New 
York. 
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Now  the  following  obligations  are  but  representative  of  the 
whole.  In  the  archdiocese  alone,  we  have  413  parishes,  many  in  the 
poorest  sections  of  the  inner  city  among  minorities.  We  have  17 
Catholic  hospitals,  3  health  care  centers,  a  medical  college,  17 
homes  for  the  aged,  14  residences  for  care  of  children,  15  day  care 
centers;  total  numbers  cared  for  in  health  and  child  care  annually 
approximately  2  million  persons,  and  the  total  annual  operating 
costs  of  health  care,  about  $1,700  million.  This  is  a  tremendous 
amount  of  money  to  try  to  handle.  We  are  largely  dependent  on  re- 
imbursements and  therefore  on  all  sorts  of  regulatory  procedures, 
governmental  and  otherwise. 

All  of  our  facilities  are  completely  nondiscriminative  in  religion, 
color,  and  so-on,  and  perhaps  the  largest  number  of  beds  are  de- 
voted in  any  place  in  the  United  States  are  in  the  private  sector. 
The  church  has  devoted  the  largest  number  of  beds  to  persons  with 
AIDS  that  I  know  of. 

Now  in  addition  we  have  303  Catholic  elementary  and  high 
schools,  12  Catholic  colleges  and  universities,  about  150,000  stu- 
dents, in  the  inner  city  85  percent  of  the  children  in  our  schools 
are  minorities  and  of  all  religious  faiths.  We  save  the  city  about  $2 
billion.  We  have  a  less  than  1  percent  dropout  rate  and  80  to  90 
percent  go  to  college  rate. 

Now  all  of  this  is  said  to  point  out  the  contribution  of  the  church 
to  society.  These  are  not  statewide  figures,  they  are  New  York  City 
figures.  And  then  you  have  Catholic  charities  that  work  with  immi- 
grants and  what-not.  Yet,  we  must  fiinction  in  a  culture  or  a  social 
or  moral  climate  that  is  sometimes  hostile  to  religion,  often  but  not 
exclusively  to  Roman  Catholicism,  Catholic-bashing  is  in  fashion  at 
the  moment  and  is  politically  correct;  but  Jews,  Evangelicals,  and 
others  are  not  exempt  from  such  bashing. 

Second,  excessively  restrictive  or  sometimes  antireligious  inter- 
pretations of  Federal  legislation.  Supreme  Court  opinions  and  so- 
on, tend  to  become  the  norm  rather  than  the  exception  and  seem 
to  go  far  beyond  what  the  Congress  or  the  Supreme  Court  may 
have  intended.  Already  confronted  with  many  hostile  Supreme 
Court  rulings,  we  find  local  jurisdictions,  executive,  legislative  and 
judicial,  and  administrative,  gravely  and  sometimes  outrageously 
increasing  the  burden  of  some  regulatory  agencies.  Even  school 
boards,  for  example,  can  provide  all  sorts  of  impediments. 

I  will  not  address  technical,  legal  issues,  or  complex  constitu- 
tional issues;  that  is  for  others.  My  testimony  will  be  based  now 
largely  on  my  current  position  and  personal  experiences  related  to 
the  struggle  of  the  church  of  New  York,  the  Catholic  Church  and 
many  churches,  to  carry  out  its  responsibiUties  and  simply  to  try 
to  do  good  in  often  confusing  circumstances.  It  is  difficult  and  help 
is  critically  needed  because  people  are  being  hurt. 

I  will  now  give  a  partial  list  of  examples  of  the  problems  we  ex- 
perience, some  attributable  to  the  culture  or  cultural  or  moral  cli- 
mate, some  attributable  to  bad  law  or  violations  of  common  sense 
in  interpreting  the  laws.  Some  are  attributable  to  both.  I  will  make 
only  very  brief,  extemporal  comments  about  each;  but  the  main 
point  is  that  we  are  trying  to  maintain  the  integrity  of  our  teach- 
ing, none  of  which  is  anticonstitutional,  to  preach  without  inappro- 
priate  interference   from  our  own  pulpits   and   permit  others  to 
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preach  from  theirs,  and  to  carry  out  endless  works  of  mercy  and 
charity  and  education  for  the  poor  without  undue  stumbling  blocks 
or  impediments.  We  have  stayed  with  the  poor  through  thick  and 
thin.  We  have  never  abandoned  Harlem,  for  example.  We  have 
seven  Catholic  schools  there.  The  only  high  school  in  central  Har- 
lem is  a  Catholic  high  school. 

Now  we  really  do  believe  that  our  churches,  our  parishes,  have 
prevented  total  obliteration  of  some  of  the  poorest  areas  in  New 
York,  our  pastors,  our  resident  pastors.  We  have  a  school,  St. 
Simonstock,  up  in  the  south  Bronx  and  I  remember  a  year  in  which 
within  the  territorial  confines  of  that  small  parish  there  were  65 
murders.  It  is  a  terrible  drug  area  and  so  on — but  we  have  stayed 
there.  And  that  is  my  point.  We  cannot  be  impeded  from  doing 
work  like  that.  It  is  for  the  good  of  all  society. 

Now  some  of  our  traditional  services  are  becoming  gravely  en- 
dangered. Education,  health  care,  charities.  Some  of  the  problems 
I  will  list  now  are  largely  attributable  to  the  culture  and  the  moral 
climate.  For  example,  this  I  think  is  kind  of  a  cultural  thing — I  am 
not  expert  at  all  on  all  of  these  things,  but  I  understand  that  Ford- 
ham  University  here  in  New  York,  which  for  47  years  has  been 
conducting  a  public  radio  program,  providing  public  service,  re- 
cently applied  to  the  Commerce  Department  for  a  license  to  build 
a  new  tower,  and  I  understand  they  were  told  no  because  once  a 
week  on  a  Sunday  morning  from  the  Fordham  University  Chapel 
Mass  is  broadcast.  All  of  the  other  programs  are  OK,  out  of  its  full 
service  broadcast  day.  That  I  think  is  kind  of  a  cultural  prejudice. 

We  have  experienced  a  chilling  effect  because  of  threats  or  per- 
ceived threats  on  the  part  of  the  IRS.  The  National  Conference  of 
Catholic  Bishops  and  United  States  Catholic  Conference  were  sued 
for  pro-life  activities  which  were  allegedly  violative  of  the  Constitu- 
tion, and  I  think  the  fines  were  $100,000  a  day,  running  each  day. 
They  were  suspended  during  all  of  the  hearings  and  the  appeals, 
and  finally  the  Supreme  Court  dismissed  it  on  the  grounds  that  the 
plaintiffs  did  not  have  standing.  But  this  has  led  our  counsel  in 
Washington  to  warn  us,  we  have  to  watch  everything  that  we  say, 
everything  that  we  do,  lest  it  might  violate  an  IRS  restriction,  be- 
cause although  our  property  is  not  income-producing  property,  the 
majority  of  it,  we  have  huge  amounts  of  property  that  could  be  sub- 
ject to  penalties. 

In  our  public  schools  some  75  percent  of  Catholic  youngsters 
have  to  go  because  they  cannot  afford  even  the  minimal  tuitions  for 
our  Catholic  schools.  Sixty  percent  of  our  families  are  below  the 
poverty  level  in  total  household  income;  50  percent  are  single  par- 
ents; 85  percent  in  the  inner  cities  are  minorities,  as  I  said,  of  all 
religions,  and  they  just  cannot  afford  even  our  minimal  tuition  so 
they  go  to  the  public  schools.  Now  this  is  fine.  I  went  to  a  wonder- 
ful public  school  when  I  was  a  kid  and  much  of  it  was  like  a  Catho- 
lic school  today;  but  for  the  large  part,  parents  have  no  determina- 
tion over  what  is  taught  in  those  schools,  yet  all  of  us  are  tax- 
payers. 

There  are  practices,  there  have  been  practices  with  which  we  dis- 
agree, that  some  teachers  were  told,  are  forced  to  distribute  and  to 
demonstrate  the  use  of  condoms.  We  disagree  with  this.  We  under- 
stand there  are  different  points  of  view,  but  we  feel  that  we  are 


409 

kind  of  disenfranchised  in  these  things.  And  then  we  are  consid- 
ered intransigent  when  we  protest. 

Litigation  costs  because  of  that  cUmate  in  this  litigious  society 
are  terribly  demanding  on  the  church,  simply  to  defend  ourselves 
in  areas  which  we  believe  are  perfectly  legal.  And  we  have  things 
like  the  National  Endowment  for  the  Arts,  the  National  Endow- 
ment which  I  have  supported  in  many,  many  ways,  contributing  to 
shows  that  ridicule  church  teaching,  attack  St.  Patrick's  Cathe- 
dral— that  kind  of  thing.  We  had  a  show  on  public  television,  I  be- 
lieve it  was  national,  "Stop  the  Church."  It  was  a  very,  very  poorly 
made  film,  I  saw  it.  Normally  I  do  not  think  it  would  have  been 
permitted  to  be  shown,  certainly  at  taxpayer  expense;  but  it  was 
shown  and  it  ridiculed  the  church  in  many,  many  ways,  it  showed 
the  preparations  for  an  invasion  and  disturbance  that  was  to  occur 
in  St.  Patrick's  Cathedral.  I  talked  to  the  president  afterwards,  he 
came  to  see  me,  and  I  told  him  I  understood,  this  was  a  very  dif- 
ficult position  for  him  to  be  in,  but  it  is  a  strange  thing  it  seems 
to  be  doing  on  public  television. 

Let  me  move  to  some  things,  very  specific  for  us  here,  that  are 
my  responsibility.  The  Federal  Government  and  the  State  govern- 
ment have  both  lauded  the  drug-free  nature  of  our  Catholic  schools, 
generally  drug-free.  We  believe  this  is  attributable  to  our  counsel- 
ing program.  The  Federal  Government  was  so  pleased  that  they 
awarded  extra  moneys  for  use  in  our  Catholic  schools  to  advance 
our  program.  The  controller  of  the  city  of  New  York,  I  think  acting 
in  good  faith  on  the  basis  of  the  longstanding  Lemon  decision  of  the 
Supreme  Court,  froze  the  money,  several  hundred  thousand  dollars, 
in  the  city  of  New  York.  They  said  that  we  could  use  those  moneys 
to  buy  movie  projectors  to  show  drug  films,  to  buy  literature  to  dis- 
tribute for  opposing  drugs,  but  we  could  not  use  the  moneys  for 
counselors,  that  this  would  be  a  violation  of  the  Lemon  decision. 

Now  this  went  on  for  several  years.  We  are  being  applauded  for 
our  drug-free  program;  our  reason  was  our  counselors.  We  would 
not  accept  the  money  for  anything  else,  we  felt  it  would  have  been 
a  waste.  Finally  we  are  able  to  get  it  through  the  State,  but  the 
State  then  distributes  it  to  a  third  party,  who  distributes  it  to  us. 

Special  education — for  16  years  in  the  city  of  New  York  we  were 
trouble-free  in  the  use  of  public  school  teachers  of  special  edu- 
cation. It  was  a  wonderful  program.  They  came  to  our  Catholic 
schools  for  kids  particularly  in  need.  Then  came  the  Aguilar  v. 
Felton  Supreme  Court  decision  and  that  was  interpreted  here  as  a 
necessity  to  terminate  this  special  help  for  children  in  need  in  our 
Catholic  schools.  The  words  actually  used  were  that  not  only  was 
it  an  entanglement  between  church  and  state,  but  that  teachers 
going  into  our  Catholic  schools  would  be  contaminated  by  the  reli- 
gious environment.  That  was  their  word,  not  mine. 

So  Mayor  Koch  did  his  best,  he  had  vans  brought  up  to  the 
schools  and  our  youngsters  would  leave  their  schools  and  go  into 
the  vans.  It  was  a  tremendously  costly  program  but  it  was  an  effort 
to  resolve  it.  So  we  have  a  lot  of  good  meaning  public  officials.  But 
it  was  and  remains  a  hopeless  tangle.  We  are  hoping  that  the  reso- 
lution of  the  Kiryas  Joel  case  of  the  Hasidic  Jews  here  in  New 
York,  although  the  essence  of  the  case  went  against  them,  it  seems 
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perhaps  that  it  might  dissolve  some  of  the  problems  of  the  Aguilar 
V.  Felton  case. 

We  have  here  two  rather  infamous  cases.  The  Wilder  case,  which 
has  been  going  on  and  going  on  for  years  and  years  and  years,  and 
has  cost  the  diocese  of  Brooklyn  and  the  archdiocese  of  New  York, 
because  while  separate  we  are  under  the  same  civil  jurisdiction,  it 
has  cost  us  hundreds  of  thousands  of  dollars,  hundreds  of  thou- 
sands. 

The  Wilder  case  is  this.  For  100  years  we  have  been  accepting 
youngsters  sent  to  us  by  the  city  to  be  taken  care  of — broken 
homes,  so  on.  And  we  did  this  satisfactorily  apparently  for  100 
years.  Then  someone  argued  that  we  did  not  take  enough  minori- 
ties. We  checked  this  and  discovered  that  we  had  a  very,  very  large 
percentage  of  minorities,  and  all  minorities  that  the  city  would 
send.  Second,  we  were  not  doing  abortion  counseling.  Well,  we 
refuse  to  do  abortion  counseling.  So  we  were  told  that  we  could  no 
longer  take  care  of  the  city's  children.  We  said  that  would  be  tragic, 
but  we  would  not  violate  our  principles,  we  believe  this  to  be  the 
free  exercise  of  religion.  Some  of  the  newspapers,  of  course,  at- 
tacked us,  that  I  was  heartless,  I  would  rather  see  the  kids  thrown 
out  into  the  street.  Well  this  was  nonsense.  So  much  nonsense  was 
it  that  we  went  to  court  to  defend  those  youngsters  and  we  have 
been  in  court  now  to  the  tune  of  an  awful  lot  of  money,  in  that 
same  case  that  started  out,  that  because  we  had  crucifixes  for  in- 
stance in  the  rooms  in  our  child  care  residences,  that  this  was  a 
violation,  and  so  on. 

Executive  Order  50,  again  we  had  all  sorts  of  very  satisfactory 
arrangements  with  the  city  and  the  city  was  sued  that  we  were  not 
carrying  out  a  so-called  affirmative  action  for  homosexual  persons 
and  that  we  should  be  hiring  indiscriminately  and  have  a  mecha- 
nism within  our  system  to  do  this.  Now  as  far  as  I  know,  and  I  just 
do  not  know  because  we  do  not  question  anybody  coming  to  work 
for  the  church  about  sexual  orientation — as  far  as  I  know,  we  have 
a  number  of  homosexually  oriented  people  working  for  the  church 
in  New  York,  working  very  well,  working  very  effectively.  We 
refuse  to  have  an  affirmative  action  program  along  those  lines. 

Well,  at  any  rate,  the  mayor  issued  Executive  Order  50  and  we 
refused,  and  it  meant  turning  down  approximately  $120  million. 
Our  child  care  activities  cost  about  $140  million,  we  raised  $20  mil- 
lion, the  city  provides  $70  to  $80  million,  the  State  and  Federal 
Government  in  a  kind  of  matching  fund  formula  the  rest.  So  it 
meant  that  we  would  lose  about  $120  million.  But  I  said  we  have 
to  lose  $120  million  annually,  there  is  nothing  we  could  do  about 
that.  We  would  not  violate  our  Catholic  teaching.  We  went  to  court 
over  it,  the  mayor  won  the  first  round,  we  won  on  appeal  by  way 
of  being  given  a  religious  exemption.  And  that  is  very  understand- 
able and  for  us  an  acceptable  thing.  The  church  cannot  determine 
what  society  at  large  is  doing.  We  want  to  preach  about  it  freely, 
but  we  cannot  determine  it.  But  the  religious  exemption  was  very, 
very  important  to  us. 

But  while  Executive  Order  50  was  in  effect,  we  had  such  anoma- 
lies as  this:  We  had  spent  months  preparing  for  a  youth  rally  of 
some  40,000  youngsters,  we  were  paying  for  Yankee  Stadium,  that 
is  very  expense.  It  was  an  iron-clad  agreement.  A  couple  of  days 
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in  advance  I  was  told  that  we  could  not  use  Yankee  Stadium  be- 
cause we  had  not  signed  Executive  Order  50,  that  Yankee  Stadium 
is  a  city  facility.  I  talked  with  the  mayor  and  he  took  care  of  it. 

The  mayor  put  out  an  appeal  that  was  a  very,  very  bitter  winter, 
that  the  church  open  their  doors,  their  halls  and  auditoriums  and 
what-not  to  the  homeless.  We  replied  immediately  and  we  provided 
100  overnight  shelters  for  the  homeless,  and  I  did  not  even  know 
that  at  the  end  of  the  winter  there  was  a  certain  amount  of  reim- 
bursement coming  to  each  parish,  so  our  pastors  went  to  collect  it. 
It  was  minimal,  for  payment  of  the  heat  used  and  that  kind  of 
thing.  Our  pastors  went  to  the  city  and  they  were  told  no,  they 
could  not  be  paid  because  we  had  not  signed  Executive  Order  50. 
Well  again,  the  mayor  took  care  of  it. 

I  lean  on  this  as  an  example  of  the  kinds  of  regulatory  things, 
if  I  can  call  them  such,  which  surely  are  not  interpretative  of  the 
Constitution  or  of  congressional  law,  but  a  lot  of  well-meaning  peo- 
ple do  these  things  and  get  all  mixed  up.  I  believe  that  there  are 
others  on  the  list  to  testify  who  will  talk  about  such  things  as  the 
problems  that  we  have  experienced  in  the  annual  AOH  parade,  the 
Ancient  Order  of  Hibernians  parade,  which  is  older  than  the  coun- 
try itself,  so  I  will  leave  any  references  to  that  to  them. 

The  Kiryas  Joel  case  I  have  already  mentioned.  There  was  this 
Hasidic  school  for  which  all  practical  purposes  a  lot  of  important 
and  I  believe  desirable  exceptions  were  made.  They  wanted  to  have 
all  Hasidic  teachers  there.  They  were  not  teaching  religion,  but 
they  wanted  to  have  their  customs  observed,  so  they  wanted  this 
to  be  a  very  separate  and  private  school,  but  paid  for  as  any  public 
school.  Ever3rthing  seemed  to  be  going  along  fine  and  then  someone 
took  them  to  court  and  the  archdiocese  of  New  York  submitted  an 
amicus  curiae  brief  in  support  of  Kiryas  Joel.  It  seemed  to  me 
again  to  be  stretching  the  Constitution  against  them. 

Just  a  couple  of  more  here.  We  have  a  couple  of  absurd  situa- 
tions. The  mayor  had  42  babies  with  AIDS  in  the  hospital,  could 
not  get  anybody  to  take  them.  They  had  been  pretty  much  aban- 
doned there,  in  different  city  hospitals.  So  he  asked  me  if  we  could 
take  any;  I  said  we  would  take  all  of  them.  We  opened  a  facility 
among  other  facilities  at  one  of  our  convents.  We  completely  refur- 
bished it  to  take  care  of  these  youngsters,  these  infants  who  would 
be  youngsters  if  they  lived  long.  We  gave  it  a  nursery  setting,  very 
nice  colors  and  so  on.  No  city  moneys  used  in  this. 

We  were  ready  to  open  and  we  were  told  we  did  not  have  an  ac- 
cess, a  handicap  accessible  ramp.  I  have  a  lot  of  involvement  with 
the  handicapped  and  the  retarded.  This  was  an  instance  in  which 
there  would  never  be  any  access  needed.  This  is  a  very,  very  spe- 
cial thing  for  babies  with  AIDS.  And  they  were  dying,  the  little 
ones,  and  we  were  trying  to  take  care  of  them.  Well,  ultimately  we 
had  to  put  a  ramp  for  $75,000.  That  is  used  now  for  the  kids  to 
skate  up  and  down  on.  That  is  in  an  area  where  one  of  our  schools 
has  to  have  bullet-proof  windows  because  of  the  wars  that  go  back 
and  forth  there,  and  there  is  anxiety  about  a  ramp  because  that 
was  the  decision  of  some  regulatory  agency. 

We  had  a  similar  thing.  Mother  Teresa  of  Calcutta  bought  two 
four-story  buildings — I  will  be  finished  in  just  a  moment — four- 
story  buildings  from  the  State  at  minimal  cost,  but  she  spent  a  lot 
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of  money  to  rehabilitate  them  and  make  them  very  suitable  for  the 
poorest  of  the  poor  and  the  weakest  of  the  weak,  old  men  living  in 
the  streets.  She  could  take  60  in  each  building.  Just  ready  to  open 
and  she  was  told  by  someone  in  the  city  that  she  did  not  have  an 
elevator  in  each  building.  An  elevator  would  cost  $75,000  in  each 
building,  or  $100,000.  She  said  it  is  not  even  the  money,  it  is  that 
it  is  our  gift  to  the  world,  that  is  our  expression  of  love.  We  go  out 
and  pick  up  people  with  our  own  hands  and  carry  them  up  the 
stairs,  put  them  in  bed,  take  care  of  them,  and  they  die  in  peace. 
And  she  was  told  and  I  am  quoting,  that  is  beneath  American 
standards  of  dignity.  Now  those  two  buildings  are  still  standing,  all 
the  windows  broken,  they  are  empty,  they  are  going  to  rack  and 
ruin,  and  120  men  are  still  living  in  the  streets.  That  is  the  kind 
of  absurdity  of  which  I  am  speaking. 

We  have  tremendous  problems  and  brewing  problems  of  course 
in  health  care,  you  are  familiar  with  these  throughout  the  country. 
We  have  some  peculiar  ones.  We  have  in  Calvary  Medical  Center, 
which  is  known  throughout  the  United  States  as  one  of  the  finest 
of  the  terminal  cancer  patient  hospitals  in  existence,  people  go 
there  after  acute  care  in  hospitals  and  no  place  else  to  go.  It  was 
once  that  such  patients  would  live  for  about  6  weeks.  Now  because 
of  wonderful  miracle  palliative  drugs,  they  could  remain  conscious, 
be  pain-free,  and  live  for  as  much  as  6  months  to  a  year.  Some 
even  go  home  with  home  nursing  care.  They  take  care  of  their 
forthcoming  death,  their  material  and  spiritual  affairs. 

Well,  recently  we  were  advised  by  our  major  insurance  provider 
that  we  are  keeping  patients  alive  too  long  and  that  we  are  in  dan- 
ger of  losing  our  insurance.  We  cannot  operate  without  it.  This 
brings  up  our  grave  concern  about  the  potential  of  euthanasia  and 
assisted  suicide,  and  the  effort  to  impose  on  all  of  our  Catholic 
health  care  facilities  practices  with  which  we  categorically  disagree. 
I  said  in  this  city  I  would  go  to  jail  before  I  would  permit  some  of 
these  things  at  our  Catholic  hospitals.  This  is  a  huge  system,  but 
we  are  not  going  to  do  it.  But  we  may  need  a  lot  of  relief  for  that. 

I  have  kept  you  long  enough;  I  have  a  number  of  other  instances. 
Let  me  give  a  couple  of  brief  concluding  observations  about  the 
practical  order. 

We  could  find  ourselves  in  danger  of  exchanging  the  Declaration 
of  Independence  with  a  Declaration  of  the  Rights  of  Man,  which  in 
going  terms  in  the  French  Revolution,  terms  or  slogans  of  liberty, 
equality,  fraternity,  actually  attempted  to  strip  the  French  people 
of  so-called  mediating  agencies,  the  church,  unions,  free  press,  pri- 
vate schools,  and  so  on,  leaving  them  naked  before  a  secularistic 
state.  Now  that  is  what  nazism  and  communism  were  to  do  later 
and  God  knows — I  am  the  last  one  who  would  ever  compare  Amer- 
ica to  a  totalitarian  state  or  to  communism  or  nazism.  I  am  using 
an  example  of  what  we  have  to  watch  for.  They  did  it  in  the  French 
Revolution,  it  was  done  by  others.  It  cannot  leave  a  human  person 
naked  in  front  of  the  power  of  the  state  and  deprive  mediating 
agencies  of  their  opportunity — I  have  fought  for  a  free  press  here. 
I  was  out  in  the  streets  fighting  to  keep  the  Daily  News  and  the 
New  York  Post  open.  I  disagree  with  much  of  what  they  have  to 
say.  It  would  be  horrifying  to  lose  another  voice  of  free  expression. 
But  I  have  a  right  to  my  free  expression. 
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Religion,  for  purely  pragmatic  perspective,  is  being  crippled  in  its 
ability  to  do  good,  feed  the  hungry,  and  so  on.  It  would  be  a  great 
loss  to  society  and  very  expensive  to  government.  Religion  from  a 
spiritual  perspective  is  losing  its  freedom  to  exercise  without  im- 
possible restraints  and  harassment.  Laws,  regulations,  procedures, 
as  interpreted  are  being  substituted  for  common  sense  in  a  number 
of  instances.  This  cannot  work  anymore  than  legislation  against 
gravity  can  work. 

My  motto  as  a  bishop  is  there  can  be  no  love  without  justice. 
Somehow,  we  must  free  up  once  again  the  free  exercise  clause 
without  injustice  to  anyone,  without  losing  a  national  American 
balance,  with  malice  toward  none  and  charity  toward  all. 

Finally,  but  delicately,  we  must  free  ourselves  from  what  could 
become  on  the  one  hand  a  tyranny  of  the  minority  disguised  as 
freedom  from  discrimination  and  ruthlessness  of  the  majority  dis- 
guised as  patriotism. 

I  thank  you.  I  am  available  respectfully  for  any  questions. 

Mr.  Canady.  Thank  you,  Your  Eminence,  we  appreciate  your  tes- 
timony. I  do  not  have  any  questions. 

Mrs.  Schroeder,  you  are  recognized. 

Mrs.  Schroeder.  Thank  you  very  much.  Cardinal,  and  I  really 
appreciate  your  being  here  this  morning. 

I  wanted  to  make  a  couple  things  clear.  First  of  all,  I  am  not 
quite  sure,  are  you  testifying  for  the  U.S.  Catholic  Conference? 

Cardinal  O'CONNOR.  No,  I  am  not  testifying  for  the  National 
Conference  of  Catholic  Bishops,  the  U.S.  Catholic  Conference.  I  am 
testifying  strictly  as  archbishop  of  New  York  and  as  a  private  citi- 
zen. 

Mrs.  Schroeder.  Thank  you.  I  wanted  to  make  that  clear.  I  also 
want  to  say  that  I  will  defer  to  no  one  of  my  love  for  religious  free- 
dom. I  think  you  put  it  in  the  right  terms,  that  when  the  Irish  first 
came  to  this  country  they  had  a  lot  of  trouble,  especially  in  the 
public  schools,  because  the  Protestants  often  tried  to  convert  them 
there,  and  as  I  remember,  that  was  a  tremendous  battleground 
early  on,  so  that  low-income  Catholics  could  get  an  education  with- 
out being  converted.  And  my  grandfather  always  said,  this  is  a 
great  country  because  your  parents  or  yourself,  you  get  to  choose 
your  religion,  not  your  government. 

So  I  think  you  are  in  strong  belief  that  the  establishment  clause, 
you  would  not  want  to 

Cardinal  O'Connor.  Absolutely.  Absolutely. 

Mrs.  Schroeder.  Do  you  have  any  feelings  about  the  benefits  as- 
pects, the  benefits  aspects  that  we  have  seen  in  this  latest  case 
coming  down  out  of  the  University  of  Virginia?  Are  you  saying 
that — I  realize  you  do  an  awful  lot  of  good  work  for  the  city  and 
I  take  it  that  sometimes  you  get  reimbursed  from  the  city  for  dif- 
ferent things  and  sometimes  you  do  not,  according  to  your  state- 
ments. Do  you  think  that  there  should  be  more  public  moneys 
made  available  for  what  you  are  doing?  Is  it  the  benefits  clause 
that  you  are  upset  about? 

Cardinal  O'CONNOR.  I  think,  Mrs.  Schroeder,  that  is  a  different 
ball  game  altogether  and  it  is  much  more  complicated  than  what 
I  have  been  talking  about.  It  could  go  into,  for  example,  the  whole 
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question  of  formal  aid  to  Catholic  schools,  to  vouchers  and  to  that 
sort  of  business. 

My  immediate  concern  is  that  there  be  some  relief  from  what  I 
see  to  be  a  continuing  restriction  of  what  is  supposed  to  be  the  free 
exercise  of  religion,  and  where  moneys  which  are  already  allocated, 
for  example,  are  withheld,  because  of  religious  belief  or  because  of 
a  particular  local  regulation  or  executive  order  or  something  of  that 
sort,  then  I  think  you  are  interfering  with  the  free  exercise.  It 
could  be  argued  perhaps  from  the  very  outset  should  the  city  of 
New  York  be  reimbursing  the  church  for  taking  care  of  its  young- 
sters in  what  is  admittedly  a  religious  setting.  We  are  not  going  to 
change  the  religious  setting.  We  do  not  proselytize  in  these  institu- 
tions. That  to  me,  seemed  to  me  respectfully  to  be  another  constitu- 
tional argument  and  I  would  be  prepared  at  any  time  to  try  to  tes- 
tify on  such  things  as  aid  to  Catholic  schools;  I  am  not  prepared 
to  do  that  today. 

Mrs.  SCHROEDER.  I  guess.  Cardinal,  if  I  can  be  frank,  you  sound 
like  you  are  winning  your  cases,  with  either  the  mayor  or  in  the 
courts,  right?  And  so  I  am  a  little  concerned  about  what  it  is — I 
mean  the  law  sounds  like  it  is  coming  out  OK.  Now  I  under- 
stand  

Cardinal  0'Co^fNOR.  Well,  some  of  it. 

Mrs.  ScHROEDER  [continuing].  You  may  not  like  the  fact  that 
people  have  the  right  to  challenge,  but  that  is  part  of  our  great  so- 
ciety  

Cardinal  O'CONNOR.  I  could  not  agree  with  you  more. 

Mrs.  SCHROEDER  [continuing].  To  challenge. 

Cardinal  O'CONNOR.  I  could  not  agree  with  you  more,  that  every- 
body has  a  right  to  challenge  the  Catholic  Church  and  I  think  the 
Catholic  Church  has  a  right  to  challenge  everybody  else. 

IVIrs.  ScHROEDER.  Absolutely,  that  is  America.  And  you  are  win- 
ning. 

Cardinal  O'Connor.  I  have  tried  to  be  very,  customarily  chari- 
table in  my  interpretation  of  a  lot  of  things.  Some  we  have  won; 
some  are  still  in  litigation,  like  the  Wilder  case  for  instance,  and 
we  continue  therefore  to  exercise  what  we  believe  to  be  our  rights 
while  we  are  continuing  to  pay  a  great  deal  of  money  in  litigation, 
money  that  could  be  used  for  other  things.  So  we  are  winning 
some,  we  are  losing  some,  which  is  fair  enough  in  the  American 
system,  as  long  as  the  losing  is  not  imputable  to  religion  and  does 
not  impinge  on  the  free  exercise  of  religion.  That  then  becomes  a 
different  thing. 

I  believe  we  should  win  or  lose  in  the  marketplace  as  anybody 
else,  but  mainly  because  we  happen  to  be  a  religious  organization, 
I  do  not  think  that  should 

Mrs.  SCHROEDER.  Well,  let  me  also  ask,  have  you  seen  "Religion 
in  the  Public  Schools"  this  April  1995  document  that  was  put  to- 
gether by  this  whole  list  of  different  groups? 

Cardinal  O'Connor.  I  have  not. 

Mrs.  Schroeder.  I  would  hope  you  will  get  a  copy  of  it,  because 
it  was  a  real  attempt  to  sit  down  and  say  what  they  thought  the 
laws  were,  and  I  hear  part  of  what  you  are  saying  is  it  seems  very 
confused.  I  think  it  would  be  helpful,  because  this  is  a  clear — a 
fairly  clear  roadmap  of  what  the  Supreme  Court  is  saying,  it  ap- 
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pears  to  be  a  very  accurate  roadmap,  and  I  think  it  would  be  help- 
ful if  you  had  some  time  to  look  at  that  and  then  advise  this  com- 
mittee where  you  think  there  could  be  roadblocks  or  not. 

Cardinal  O'CONNOR.  I  appreciate  that,  and  I  think,  Mrs.  Schroe- 
der,  that  is  one  of  the  great  values  of  hearings  of  this  sort,  things 
like  this  come  out,  and  you  are  informing  me  of  a  document  I  was 
not  familiar  with.  You  might  not  be  familiar  with  the  fact,  for  ex- 
ample, that  in  the  Jewish  Weekly  of  a  couple  of  years  ago  the  legal 
representative  of  the  Beth  Israel,  which  is  perhaps  the  largest  Or- 
thodox Jewish  group  in  the  United  States,  said  that  from  their  per- 
spective there  should  be  a  complete  examination  of  their  previous 
objections  to  aid  to  private  schooling.  This  is  the  kind  of  thing 
again  that  I  think  might  well  be  enunciated  at  such  hearings. 

Mrs.  SCHROEDER.  I  think  part  of  what  I  hear  you  saying  is  the 
frustration  of  anybody  who  is  trying  to  administer  a  large  organiza- 
tion as  to  what  is  going  on. 

Cardinal  O'Connor.  Oh,  I  have  a  lot  of  other  frustrations  too. 

Mrs.  SCHROEDER.  Yes,  I  know.  I  was  also  a  little — there  were  a 
lot  of  things  that  I  would  like  to  explore  further,  but  I  know — I  can 
see  the  chairman  over  my  shoulder  wondering.  But  I  am  particu- 
larly puzzled  by  the  Commerce  Department  in  Fordham  Univer- 
sity. If  they  really  denied  the  antenna  on  the  basis  that  they  had 
some  religious  broadcasting,  I  would  think  every  antenna  in  Amer- 
ica would  come  down  because  most  radios  must  present 

Mr.  Canady.  Would  the  gentlelady  yield? 

Mrs.  SCHROEDER.  Yes. 

Mr.  Canady.  I  believe  that  case  involved  a  grant  for  the  con- 
struction of  a  new  facility. 

Cardinal  O'CONNOR.  That  is  my  understanding.  That  is  my  un- 
derstanding. 

Mr.  Canady.  It  was  a  matter  of  funding  for  the  facility  and  they 
were  denied  that  funding  specifically  because  of  that  1  hour  of  the 
broadcast  of  the  mass. 

Cardinal  O'Connor.  That  is  my  understanding.  I  say  in  regard 
to  that  case  I  am  not  an  expert,  but  it  is  the  kind  of  thing  that 
I  think  is  cultural  rather  than  that  any  particular  individual  is 
antianything. 

Mr.  Canady.  The  gentlelady's  time  has  expired.  Mr.  Hyde. 

Mr.  Hyde.  Well,  I  will  waive  the  rare  opportunity  to  dialog  with 
the  Cardinal,  other  than  to  say  how  much  I  admire  you  as  one  of 
the  great  leaders,  not  only  of  the  church,  but  of  America,  and  I  oc- 
casionally think  of  you  as  Admiral  O'Connor,  because  I  share  your 
Navy  heritage.  Thank  you. 

Mr.  Canady.  Mr.  Serrano. 

Mr.  Serrano.  Thank  you,  Mr.  Chairman. 

Cardinal,  I  also  want  to  say  it  is  a  pleasure  to  have  you  with  us. 

Cardinal  O'CONNOR.  Thank  you. 

Mr.  Serrano.  These  hearings  are  being  held  to  discuss  general 
issues.  You  have  done  an  excellent  job  addressing  the  general  is- 
sues of  the  relationship  between  various  government  regulations 
and  the  church,  and  what  role  government  should  try  to  play  or  not 
play  in  this  relationship. 

But  at  the  center  of  these  hearings  and  on  the  forefront  of  the 
minds  of  many  Members  of  Congress  right  now  are  on  these  hear- 
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ings,  is  the  issue  of  a  constitutional  amendment  to  ask  for  orga- 
nized prayer  in  school.  And  I  both  personally  and  as  a  Member  of 
Congress,  as  a  Catholic  and  as  a  Representative  from  the  Bronx, 
need  to  know  your  opinion  on  the  amendment  which  will  probably 
come  out  at  the  end  of  all  these  hearings.  The  amendment  will 
probably  follow  the  style  being  used  in  Congress  now  where  we 
leave  to  the  local  community  the  determination  of  how  to  carry  this 
out. 

Just  this  last  month,  as  in  the  past  couple  of  months,  I  attended 
masses  at  St.  Angelo  Norechie,  St.  Jerome's,  Holy  Cross,  St.  John's, 
and  Christ  and  King  in  the  16th  Congressional  District.  I  found  ev- 
erything from  masses  that  reminded  me  of  when  I  was  young;  ex- 
cept for  Latin  everything  looked  the  same;  to  masses  where  the 
priest  got  the  kids'  attention  in  a  wonderful  way  by  using  puppets. 
I  saw  masses  totally  in  Spanish,  with  a  Mexican  mariachi,  and  a 
salsa  band.  If  that  diversity  is  what  the  church  faces  within  its  own 
congregation,  what  will  government  face  in  allowing  prayer  in 
school? 

Let  me  quickly  preface  by  saying  that  the  reason  I  visit  different 
parishes  is  because  there  is  no  better  way  to  get  to  know  your  dis- 
trict; who  is  coming  in,  where  they  are  coming  from,  what  their 
needs  are  than  to  visit  the  different  religious  institutions.  I  am  con- 
cerned about  how,  in  the  south  Bronx,  to  carefully  protect  the 
rights  of  religious  minorities.  How  will  this  Nation  protect  the 
rights  of  Catholics?  Whose  prayer  will  be  used  and  who  will  be 
prayed  to?  How  will  Jewish  teachers  conduct  prayers  in  front  of 
Puerto  Rican  Catholics  and  vice-versa.  I  think  at  some  time,  Car- 
dinal, with  all  due  respect,  I  need  to  know  your  opinion 

Cardinal  O'CONNOR.  Yes. 

Mr.  Serrano  [continuing].  Both  personally  and  as  a  Member  of 
Congress. 

Cardinal  O'CONNOR.  May  I  raise  a  puzzlement  in  my  own  mind, 
Mr.  Serrano?  I  think  your  point  is  of  course  superbly  taken  about 
the  tremendous  difficulty  that  we  have  today  with  great  numbers 
of  people  of  diverse  languages.  We  have  Masses  in  New  York  in  30 
different  languages  every  Sunday,  different  customs,  cultures. [Mr. 
] 

But  I  had  not  thought  and  you  must  forgive  me  if  I  misconstrued 
this  whole  thing.  When  you  speak  of  a  constitutional  amendment, 
I  did  not  think  these  hearings  were  about  a  constitutional  amend- 
ment for  prayer  or  not  prayer  in  schools.  If  that  was  the  ultimate 
purpose,  then 

Mr.  Serrano.  Well,  I  apologize  to  you.  Cardinal,  if  I  have  sprung 
a  question  improperly.  I  believe  that  at  the  end  of  this  set  of  hear- 
ings some  statements  will  come  out  and  that  one  of  those  state- 
ments will  be  on  a  constitutional  amendment  to  deal  with  the  issue 
of  prayer  in  school.  This  hearing  and  all  of  these  hearings,  well 
conducted  by  our  chairman,  and  I  mean  that  sincerely,  are  explor- 
ing all  aspects  of  this  issue;  but  the  amendment  that  will  come  out 
of  this  is  already  being  discussed,  and  since  we  have  you  here 

Cardinal  O'CONNOR.  But  I  have  seen 

Mr.  Serrano  [continuing].  I  thought  we  might  have  the  oppor- 
tunity. 
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Cardinal  O'CONNOR  [continuing].  But  I  saw  in  the  materials  sent 
to  me  in  conjunction  with  this  committee  a  variety  of  proposed 
amendments  on  various  constitutional  aspects  of  religious  life  in 
America.  Only  one  was  on  this  and  I  did  not  think  this  was  your 
focus. 

I  do  not  object  at  all.  I  think  the  whole  business  of  prayer  is  tre- 
mendously complicated,  tremendously  complicated.  How  will  you  do 
it?  I  think  a  great  number  of  people  of  goodwill  are  supportive  of 
some  kind  of  praying  in  school,  or  at  least  that  youngsters  not  be 
precluded  from  praying  in  school.  How  do  you  do  that?  That  is  ter- 
ribly difficult.  I  will  make  some  remarks  in  my  original  testimony 
and  I  will  make  some  remarks  too  about  the  broader  constitutional 
implications.  I  would  be  very  happy  to.  I  have  studied  these  things 
rather  extensively. 

But  I  had  thought  it  was  your  desire;  again,  forgive  my  mis- 
conception on  it.  My  practical  experience  is  with  the  application  of 
what  I  see  as  restrictions  of  the  free  exercise  of  religion.  I  thought 
that  those  were  of  the  immediate  interest  to  this  committee. 

Mr.  Serrano.  Let  me  just  close  by  saying  that  in  that  case  I  once 
again  apologize  to  you  for  the  question  and  I  am  not  about  to  cre- 
ate a  problem  with  the  leader  of  our  church,  so  let  me  just  say  that 
in  the  future  this  will  be  a  very  hot  issue  and  there  are  many 
Members  of  Congress,  both  for  personal  and  other  reasons,  who 
look  to  you  for  advice  on  how  this  can  be  put  forth  when  it  hap- 
pens. 

Cardinal  O'Connor.  Gracias,  amigo. 

Mr.  Canady.  Mr.  Sensenbrenner. 

Mr.  Sensenbrenner.  No  questions,  Mr.  Chairman. 

Mr.  Canady.  Mr.  Nadler.  Mr.  Nadler  is  not  a  member  of  the  sub- 
committee; I  recognize  you  now. 

Mr.  Nadler.  Thank  you.  I  have  one  observation  and  one  ques- 
tion, and  the  question  will  be  prefaced  by  saying  it  has  to  do  with 
school  prayer,  so  if  you  would  rather  not  comment  now,  just  let  me 
know. 

Some  of  the  constitutional  amendments  that  have  been  proposed 
for  school  prayer  will  permit  a  local  group  of  students,  usually  of 
student  teachers,  to  organize  school  prayer  in  an  organized  man- 
ner. Would  you  think  there  is  any  danger  of  there  being  a  contest 
in  the  local  community  between  different  groups  under  such  cir- 
cumstance as  to  whose  prayer  would  be  said  or  to  what  manner  a 
prayer  would  be  said? 

Cardinal  O'CONNOR.  I  think  there  could  conceivably  be  a  contest. 
It  seems  to  me  that  the  entire  question  of  school  prayer  is  a 
flashpoint  that  has  simply  become  a  concentrated  articulation  of 
the  feelings  of  the  tremendous  number  of  people  that  our  schools 
are  not  only  being  robbed  of  any  religious  correlation,  but  they  are 
being  given  as  Mr.  Hyde  said  a  secular  orientation,  a  purely  secu- 
laristic  orientation,  and  that  school  prayer  is  an  easy,  easy  in 
quotes,  way  to  get  at  it.  But  I  think  it  would  be  most  unfortunate 
if  either  all  of  the  complexities  of  trying  to  have  a  school  prayer, 
such  as  one  you  have  talked  about,  or  if  that  were  the  substitute 
for  everything  else.  And  if  there  were  a  congressional  amendment 
that  you  could  have  school  prayer,  that  would  not  touch  the  tip  of 
the  iceberg  of  the  problems  that  I  have  tried  to  talk  about  here. 
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So  I  will  certainly  give  further — or  to  give  you  another  thought, 
I  will  express  this  in  writing  if  you  would  like. 

Mr.  Nadler.  Thank  you  very  much.  The  one  other  thing,  I  want- 
ed to  make  a  comment  on  what  you  said.  Many  of  the  problems 
that  you  raised  I  think  really  go  to  the  question  of  what  you  might 
call  privatization,  where  religious  institutions,  because  of  their 
charitable  orientation,  their  good  works,  started  delivering  social 
services  and  then  years  later  government  undertook  as  its  duty  to 
provide  those  same  social  services  and  started  giving  money  to  pri- 
vate institutions  including  religious  institutions  for  the  provision  of 
social  services,  and  then  you  have  got  very  meddlesome  questions 
of  balancing  the  question  of  the  religious  freedom,  freedom  to  the 
providers,  versus  rights  of  recipients.  And  those  are  questions  that 
are  very  difficult  and  that  could  be  worked  out  sometimes  in  a 
case-by-case  basis,  it  happened  over  a  period  of  time  and  I  am  not 
sure  that  anything  that  one  could  design  in  the  way  of  a  constitu- 
-^ional  amendment  would  do  any  better  than  the  free  exercise 
clause  and  the  establishment  clause  we  have  now. 

Mr.  Canady.  Mr.  Hoke. 

Mr.  Hoke.  Thank  you,  Mr.  Chairman.  And  thank  you  for  conven- 
ing this  hearing  here  in  New  York.  I  really  appreciate  being  able 
to  make  a  couple  of  observations  and  ask  a  couple  of  questions. 

Cardinal,  I  represent  the  west  side  of  Cleveland,  OH,  in  the 
western  part  of  the  county,  and  I  have  had  the  opportunity  in  my 
responsibilities  there  to  converse  with  Bishop  Anthony  Pilla  and  to 
really  get  to  know  a  lot  about  the  Catholic  school  system  in  greater 
Cleveland. 

It  seems  to  me  that  what  we  are  talking  about  here  and  what 
these  hearings  have  been  about  is  not  about  prayer  in  school.  They 
may  have,  for  some,  started  with  that  as  the  motivation;  but  at 
least  for  me,  and  I  have  got  to  believe  that  for  other  members  of 
this  committee,  this  is  about  a  much  broader  problem  and  issue  in 
our  society.  I  am  talking  about  a  cultural  war  that  includes  a  great 
deal  of  hostility  toward  religion  generally  and  organized  religion 
particularly.  And  a  cultural  war  that  in  its  hostility  toward  religion 
exhibits  a  great  deal  of  hostility  toward  traditional  notions  of  what 
families  are  and  how  society  organizes  itself. 

One  of  the  things  that  has  impressed  me  a  great  deal  about  the 
Catholic  schools  in  Cleveland  is — and  I  do  not  happen  to  be  Catho- 
lic, by  the  way — that  there  are  a  tremendous  number  of  kids  in 
these  schools.  On  a  percentage  basis,  I  think  based  on  what  you 
had  said,  there  are  a  great  deal  more  in  Cleveland  than  in  the  New 
York  diocese,  and  in  fact  there  are  more  Catholic  school  kids  than 
Cleveland  public  school  students.  Second,  Catholic  schools  are  able 
to  produce  an  education  at  about  half — ^to  a  third — of  the  cost,  with 
much  higher  test  score  results,  matriculations,  and  the  like.  Now 
I  know  that  there  are  a  lot  of  reasons  that  go  into  that,  but  I  have 
been  impressed  with  the  results,  and  it  seems  to  me  that  there  are 
some  lessons  there. 

I  had  my  own  ideas  about  this,  but  one  of  the  things  that  trou- 
bles me,  and  I  think  it  probably  troubles  a  lot  of  people  in  our 
country,  about  our  public  school  system,  and  I  am  a  product  of  the 
public  school  system  in  northeastern  Ohio,  is  that  we  have  ex- 
cluded religious  expression  from  the  public  schools  in  a  way  that 
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fails  to  appreciate  the  complexities  of  the  issues.  We  have  tried  to 
resolve  the  problem  of  how  to  deal  with  respecting  various  and  di- 
verse religious  expressions  by  excluding  everything.  I  wonder  if  you 
could  comment  on  what  kind  of  impact  that  has  had  on  the  climate 
of  public  education  and  the  climate  of  our  public  institutions  gen- 
erally? 

Cardinal  O'CONNOR.  I  am  sorry,  specifically  the  impact  of? 

Mr.  Hoke.  Of  the  use  of  the  establishment  clause,  or  what  I 
would  believe  is  really  the  misinterpretation  of  the  establishment 
clause,  to  exclude  any  kind  of  religious  expression  from  public  insti- 
tutions generally  and  public  schools  particularly? 

Cardinal  O'CONNOR.  I  personally  believe  that  it  has  a  deleterious 
effect  and  I  think  that  from  a  purely  pragmatic  basis  what  you  say 
that  many  of  our  public  schools  do  a  wonderful  job,  today;  I  told 
you  that  when  I  was  a  kid,  as  I  said  I  went  for  a  long  time  to  pub- 
lic school.  Maybe  they  will  not  boast  of  it,  but  I  do.  And  so  I  do 
not  want  to  denigrate  the  public  schools  or  the  teachers  in  the  pub- 
lic schools.  They  have  tremendous  problems. 

But  what  you  say  pragmatically  is  true.  It  costs,  as  I  have  it  cal- 
culated, about  one-third  to  one-half  to  put  a  child  through  Catholic 
school  as  through  public  school.  We  have  a  less  than  one  percent 
dropout  rate  and  80  to  90  percent  go  to  college,  of  all  social  eco- 
nomic backgrounds.  Now  I  think  there  is  something  peculiar, 
whether  over  the  long  haul  it  has  been  better  for  the  country  or 
not,  there  is  something  peculiar,  that  something  seems  to  be  modi- 
fied if  the  establishment  clause  is  being  interpreted  to  preclude  at 
least  the  States  looking  at  the  pragmatic  results  here,  and  what 
you  get  for  the  money.  There  is  far  more  in  lift,  of  course,  than  the 
pragmatic  or  I  would  not  be  here.  But  I  think  it  has  to  be  taken 
into  consideration  in  these  days  of  austerity  and  increased  ex- 
penses. 

I  believe  thoroughly  in  the  establishment  clause.  Thank  God  we 
have  a  Constitution  which  has  an  establishment  clause.  But  I  find 
again  perhaps  because  of  the  climate  of  hostility  toward  looking  to 
see  if  there  are  any  less  severe  interpretations  of  the  establishment 
clause,  and  then  if  that  needs  modification  and  if  an  amendment 
would  do  a  better  job,  I  do  not  know,  I  cannot  talk  about  the  con- 
stitutional or  the  legal  implications,  I  will  do  my  best  in  testimony 
I  will  submit.  But  I  think  we  must  maintain  the  establishment 
clause  at  all  costs.  We  must  maintain  the  free  exercise  clause. 

From  what  I  have  heard  from  some  members  of  this  committee 
at  least  and  what  many,  many  scholars  have  to  say,  you  had  Mi- 
chael McConnell  up  here  before  you  from  Chicago;  I  do  not  know 
if  Mark  Chopko,  the  general  counsel  of  the  National  Conference  of 
Catholic  Bishops  would  appear  before  you,  he  is  a  very,  very  astute 
lawyer  who  has  done  brilliant  analyses;  Mary  Ann  Glendon,  up  in 
Harvard,  Harvard  Law  School  scholar — all  they  have  talked  about, 
the  dangers  toward  unduly  restriction  of  the  free  exercise  clause, 
the  enhancement  of  the  power  of  the  establishment  clause.  So  it  is 
out  of  whack  and  I  think  something  has  to  be  done  to  restore  the 
balance. 

Mr.  Canady.  Mr.  Goodlatte. 

Mr.  Goodlatte.  Thank  you,  Mr.  Chairman. 
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Cardinal  O'Connor,  I  thank  you  very  much  for  your  participation 
in  these  hearings. 

One  of  the  comments  made  by  Congressman  Nadler  I  am  in 
agreement  with,  and  that  is  that  the  first  amendment  to  the  U.S. 
Constitution  is  very  well  drafted  and  it  is  a  precious  right  that  we 
have.  And  I  would  not  in  any  way  propose  to  amend  the  first 
amendment.  But  I  do  also  agree  with  Congressman  Hyde  who  said 
recently  that  the  problem  we  have  is  that  the  U.S.  Supreme  Court 
over  the  last  30  years  has  made  silly  putty  of  the  first  amendment 
in  their  interpretation  of  it.  And  that  be  our  hope,  to  clarify  that 
we  cannot  use  the  establishment  clause  to  beat  up  the  free  exercise 
clause. 

I  would  like  to  ask  your  opinion  on  a  few  things  that  have  been 
determined  by  courts.  For  example,  is  it  an  establishment  of  reli- 
gion for  the  State,  the  school  administrators,  whoever,  to  in  any 
way  facilitate  the  free  exercise?  If  you  do  anything  at  all  to  facili- 
tate that  free  exercise,  does  that  constitute  an  establishment  for  re- 
ligion? For  example,  if  students  have  a  meet-me-at-the-flagpole 
prayer  in  the  morning  and  if  a  teacher  wants  to  voluntarily  partici- 
pate in  that,  does  that  constitute  an  establishment  of  religion  for 
the  teacher  to  voluntarily,  on  their  own  time  before  school,  partici- 
pate in  it? 

Cardinal  O'Connor.  This  is  why  I  thought  that — I  was  happy 
when  I  thought  that  the  emphasis  of  this  committee  was  on  the 
free  exercise  clause,  because  it  does  not  seem  to  me  that  that  is  in 
any  way  a  violation  of  the  establishment  clause.  It  does  not  seem 
to  me  that  it  is  necessarily  a  violation  of  the  free  exercise  clause. 
I  think  that  it  would  have  to  be  examined  in  its  particular  setting, 
in  its  customs,  in  the  customs  of  the  local  people  there,  and  there 
you  are  always  better  I  believe  in  leaving  things  to  local  govern- 
ment, to  the  local  people. 

But,  my  point,  perhaps  not  made  clear,  is  that  the  almost  instan- 
taneous tendency  is  to  assume  that  is  a  violation  of  the  establish- 
ment clause  and  then  not  examine  it  on  its  merits. 

Mrs.  SCHROEDER.  Would  the  gentleman  yield? 

My  understanding  though  is  that  what  the  court  said  is  that  stu- 
dents can  participate  before  or  after  school  at  the  flagpole,  and 
school  officials,  if  they  are  acting  in  an  official  capacity,  and  that 
is  an  official  capacity,  should  not  encourage  nor  discourage.  Now 
that  they  can  go  out  there  in  an  individual  capacity,  but  they 
should  not  be  announcing  it  over  the — I  think  what  we  are  saying 
that  officials  can  have  their  own  individual  participation  too  and 
that  is  a  bright  line. 

Mr.  GOODLATTE.  I  would  agree  with  the  gentlelady,  if  the  school 
said  you  must  go  to  the  flagpole  and  participate,  that  is 

Mrs.  ScHROEDER.  And  that  is  what  the  law  said. 

Mr.  GoODLATTE  [continuing].  Violates  the  establishment  clause. 
However,  the  attorney  general  in  Virginia,  just  to  give  you  an  ex- 
ample of  the  chilling  effect  here,  has  advised  the  schools  in  Virginia 
that  teachers  should  not  participate  in  such  programs  or  partici- 
pate in  a  religious  club  or  a  Bible  club  or  some  type  of  thing  like 
that,  because  again  that  form  of  participation,  whereas  it  would  be 
perfectly  fine  for  the  chess  club  to  do  it,  is  somehow  an  establish- 
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ment  of  religion  if  the  teacher  wants  to  voluntarily  participate  on 
school  grounds. 

Mrs.  SCHROEDER.  Well,  my  guess,  if  the  gentleman  would  yield 
further,  my  guess  is  the  attorney  general  of  Virginia  may  redo 
some  of  his  rulings  after  the  University  of  Virginia  clause.  I  think 
he  went  further  than  this  requirement. 

Mr.  Gk)ODLATTE.  Let  me  go  to  an  issue  that  has  been  clearly  de- 
cided by  the  U.S.  Supreme  Court,  and  that  is  the  issue  of  a  com- 
mittee for  the  school  inviting  a  rabbi  or  a  minister  or  a  priest  to 
give  an  invocation  at  a  high  school  graduation  ceremony.  Now,  one 
of  the  suggestions  that  has  come  of  this  is  to  say  that  if  we  did 
have  an  amendment  it  would  make  clear  in  that  amendment  that 
religious  free  speech  is  entitled  to  the  same  protection  under  the 
first  amendment  of  the  Constitution,  as  is  every  other  form  of  free 
speech. 

Now  if  it  is  appropriate  for  the  committee  to  officially  invite  me 
as  an  elected  official  to  give  a  commencement  address  at  a  gradua- 
tion at  which  I  can  speak  about  any  subject  that  I  choose  to,  why 
would  it  also  not  be  appropriate  to  invite  a  rabbi,  minister,  or 
priest  and  why  would  it  be  an  establishment  of  religion?  In  the 
Weisman  case,  a  rabbi  in  Rhode  Island  was  forbidden  from  giving 
an  invocation  at  a  commencement  address,  which  is  simply  one 
form  of  free  expression.  It  is  not  something  that  anybody  has  to  ac- 
cept or  adhere  to.  Obviously  those  present  will  hear  it.  But  the  first 
amendment  of  the  U.S.  Constitution  does  not  guarantee  that  some- 
body might  not  hear  something  that  they  will  find  offensive.  In 
fact,  I  would  suggest  to  you  the  free  speech  clause  guarantees  that 
they  will  hear  things  political,  social,  cultural,  all  kinds  of  things 
that  they  may  find  offensive. 

Why  do  we  single  out  religion  and  say  that  this  is  the  one  area 
that  we  should  not  have  the  right  to  have  free  speech  and  free  ex- 
ercise? I  would  ask  the  cardinal  if  he  wishes  to  comment  on  that 
particular  decision,  because  it  seems  to  me — recently  I  spoke  at  a 
high  school  graduation  and  when  I  got  the  letter  of  invitation  it 
said  I  could  speak  about  any  issue  I  wanted  to  except  religion.  To 
me,  traditionally  when  I  have  given  high  school  graduations,  I  refer 
to  different  virtues  that  people  have,  and  one  of  those  virtues  that 
I  always  refer  to  is  a  faith  in  God.  And  I  went  right  ahead  and 
made  that  point  just  like  I  would  at  any  other  time  or  place. 

But  to  me,  to  deny  representation  at  a  high  school  graduation  to 
the  members  of  the  clergy  of  all  faiths  and  say  that  they  cannot 
give  a  graduation  invocation,  is  a  denial  and  a  separate  second- 
class  treatment  of  religion.  I  wonder  if  you  have  comments  on  that? 

Cardinal  O'Connor.  Well,  I  do  not  know  anyone  who  could  ar- 
ticulate it  more  eloquently,  and  I  think  that  what  you  have  illus- 
trated most  clearly  is  again,  it  is  almost  a  predisposition  born  of 
our  culture,  born  of  misunderstandings,  born  of  misinterpretations, 
far  less  than  from  bad  will  on  anyone's  part.  Everyone  is  afraid  of 
getting  into  trouble,  everyone,  maybe  a  teacher  or  a  principal,  or 
a  principal  with  a  superintendent,  superintendent  with  chancellor 
of  schools,  whatever  it  might  be,  because  it  is  the  climate,  because 
that  is  the  way  our  country  has  become,  and  I  think  again  that 
when  people  talk  about  prayer  in  the  schools  they  are  trying  to  say 
everything  that  you  just  said. 
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Mr.  GoODLATTE.  Thank  you,  Mr.  Chairman. 

Mr.  Canady.  Thank  you,  Mr.  Goodlatte. 

Cardinal,  we  again  thank  you  for  your  testimony.  Your  testimony 
has  been  very  valuable.  We  appreciate  you  taking  the  time  to  be 
with  us  today.  Thank  you  very  much. 

Cardinal  O'Connor.  I  am  grateful.  Thank  you. 

Mr.  Canady.  Our  next  witness  is  Rev.  Dr.  James  Forbes,  Jr.  Dr. 
Forbes  has  been  the  senior  minister  of  the  Riverside  Church  since 
1989.  He  also  serves  as  the  Harry  Emerson  Fosdick  Adjunct  Profes- 
sor of  Preaching  at  the  Union  Theological  Seminary  of  New  York 
and  as  an  adjunct  professor  at  Auburn  Theological  Seminary  of 
New  York. 

Dr.  Forbes,  would  you  please  come  forward  and  be  seated? 

Let  me  ask  that  the  audience  remain  quiet  while  the  witnesses 
are  testifying?  We  would  appreciate  your  courtesy  in  extending  re- 
spectful treatment  to  all  the  witnesses  today. 

Thank  you. 

STATEMENT  OF  REV.  DR.  JAMES  FORBES,  JR.,  SENIOR 
MINISTER,  RIVERSIDE  CHURCH 

Reverend  Forbes.  Mr.  Chairman  and  members  of  the  committee, 
thank  you  for  inviting  me  to  testify.  I  am  Rev.  James  Forbes,  sen- 
ior minister  at  Riverside  Church  and  cochair  of  the  Partnership  of 
Faith,  an  ecumenical  organization  of  clergy  which  seeks  to  bring  to- 
gether Protestants,  Catholics,  Jews,  and  Moslems,  to  improve  life 
in  our  city. 

Throughout  my  ministerial  career  I  have  had  the  good  fortune  to 
enjoy  cordial  relations  with  evangelical,  charismatic,  and  main  line 
churches.  I  believe  that  we  live  now  in  a  defining  moment  in  our 
country's  spiritual  heritage,  and  for  that  reason  I  am  honored  to 
have  the  opportunity  to  participate  in  these  hearings. 

My  work  has  been  guided  by  the  strong  conviction  that  moral 
and  religious  revitalization  is  necessary  if  our  great  Nation  is  to 
fulfill  its  destiny  as  a  leader  among  nations  in  the  next  century. 
However,  religious  revitalization  can  only  come  from  the  people 
and  from  their  religious  institutions,  not  from  government,  and  I 
do  not  believe  that  involving  government  in  the  role  of  sponsoring 
or  directly  funding  religious  activity  would  be  helpful  to  spiritual 
revitalization.  Government  would  do  best  to  remain  neutral  and 
allow  churches,  sjmagogues,  and  mosques  and  other  religious  insti- 
tutions to  do  our  job  without  even  well-meaning  intervention  from 
governmental  officials. 

I  share  the  convictions  of  fellow  clergy  who  have  testified  against 
amending  the  first  amendment's  religion  clause.  The  first  amend- 
ment already  provides  rights  for  truly  voluntary  religious  expres- 
sion in  public  schools  and  other  public  places.  For  example,  school 
children  enjoy  the  right  to  pray  quietly  at  any  time,  to  read  their 
Bibles  or  other  scriptures,  to  meet  friends  in  prayer  before  school, 
to  join  Bible  clubs,  to  share  their  faith  with  their  friends,  and  to 
say  grace  before  lunch.  We  do  not  need  a  constitutional  amendment 
to  secure  these  rights  to  religious  expression  in  noncoercive  set- 
tings; these  rights  exist  already  now. 

Furthermore,  I  am  convinced  that  a  constitutional  amendment 
might  include  a  permanent  mandate,  siphoning  off  resources  nee- 
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essary  for  the  effective  functioning  of  public  institutions,  including 
the  public  schools.  It  would  be  tragic  if  the  appeals  for  the  support 
of  parochial  schools  or  Christian  academies  inadvertently  under- 
mined educational  opportunities  by  diminishing  educational  sup- 
port for  all  citizens. 

James  Madison,  Thomas  Jefferson,  and  their  Baptist  friend  John 
Leland  conceived  of  the  protections  embodied  in  Madison's  timeless 
religion  clauses  of  the  first  amendment.  They  did  so  in  full  aware- 
ness of  centuries  of  religious  wars  in  Europe,  of  religious  tyranny 
against  Virginia  Baptists  in  the  18th  century,  and  of  the  all-too- 
earthly  temptation  of  religious  majorities  to  seek  to  impose  their 
views  upon  religious  minorities.  They  were  likewise  aware  that 
people  emigrated  voluntarily  to  this  country  in  order  to  live  in  a 
place  where  people  of  different  religions  could  pursue  the  common 
good  with  respect  for  the  dignity  of  all. 

I  believe  the  first  amendment  comes  therefore  as  a  gift  to  us, 
particularly  in  this  pluralistic  age  where  so  many  religious  tradi- 
tions are  claimed  by  our  fellow  citizens  in  America.  Throughout  my 
interfaith  work,  I  have  learned  how  easily  one  can  insult  and  even 
intimidate  with  just  a  word  or  two  the  religious  traditions  of  oth- 
ers, unintentionally  creating  division  where  none  existed.  The 
struggle  for  the  freedom  of  religious  conscience  in  this  country 
should  never  be  forgotten. 

I  also  believe  that  the  law  in  its  present  form  strikes  the  proper 
balance  between  the  rights  of  all  people  of  faith  to  practice  their 
religion  and  the  rights  of  those  same  people  and  of  nonbelievers  to 
be  free  from  coercive  government-sponsored  prayer.  This  is  the  ge- 
nius of  the  first  amendment,  which  has  made  America  one  of  the 
most  religious  nations  in  the  industrialized  world,  and  which  has 
permitted  us  to  prosper  as  a  nation  in  spite  of,  and  indeed  because 
of,  our  enormous  religious  diversity. 

As  a  religious  leader,  I  am  self-critical  enough  to  know  how  easy 
it  is  in  the  passion  of  the  moment  to  promote  my  own  faith  in  a 
manner  which  is  oppressive  and  intolerant  of  the  religious  views  of 
others.  And  I  am  convinced  that  the  first  amendment's  restraints 
on  the  tyranny  of  the  majority  actively  promotes  religious  toler- 
ance. One  does  not  need  religion  to  show  how  urgent  one's  interests 
are.  One  needs  religion  to  be  able  to  pursue  one's  interest  without 
closing  one's  eyes  to  the  needs  and  rights  of  others.  Government  of- 
ficials involved,  for  example,  in  calling  on  students  to  lead  a  prayer 
in  the  classroom  or  over  the  school  intercom,  or  selecting  a  co- 
worker to  lead  the  office  in  prayer,  cannot  always  be  trusted  to 
forego  subtle  proseljrtizing  and  these  persons  are  not  usually  able 
to  serve  as  neutral  arbiters. 

The  first  amendment,  therefore,  not  only  protects  us  against  gov- 
ernment intrusion,  but  also  against  impulses  in  ourselves  that  vio- 
late the  religious  value  of  mutual  respect  which  we  all  espouse.  "Do 
unto  others  as  you  would  have  them  do  unto  you,"  a  Biblical  man- 
date we  all  have  heard.  But  have  the  intolerant  oppressors  of  one 
of  the  speakers  who  is  going  to  talk,  Lisa  Herdahl,  and  her  family, 
and  the  ways  in  which  they  were  robbed  of  their  fundamental 
rights  by  a  well-intentioned,  strongly  pious  religious  group.  Re- 
member that  the  early  Christians  were  an  oppressed  religious  mi- 
nority. When  we  are  in  the  religious  minority,  we  tend  to  think  one 
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way.  When  we  are  in  the  religious  majority,  our  perspective  of  tol- 
erance should  not  change. 

Furthermore,  the  first  amendment  protects  religious  values  by 
preventing  the  State  fi-om  debasing  religion  through  government- 
sanctioned  public  prayer.  In  Matthew  6  it  was  pointed  out  by  Jesus 
that  the  most  authentic  prayer  is  not  public,  but  private.  Indeed, 
Jesus  cautioned  that  public  prayers  can  be  little  more  than  postur- 
ing. Prayer  under  government  auspices  easily  lapses  into  meaning- 
lessness,  especially  where  that  prayer  takes  place  in  a  pluralistic 
setting.  A  worship  format  that  is  not  offensive  to  anyone  is  likely 
to  be  meaningless  to  everyone.  Furthermore,  prayer  can  also  be 
theologically  or  devotionally  vacuous  when  written  or  delivered 
under  the  watchful  eye  of  governmental  officials,  and  is  vulnerable 
to  being  appropriated  or  otherwise  misused  by  government  or 
majoritarian  religions. 

Of  course,  government  institutions  such  as  the  public  schools  can 
and  should  teach  about  religion,  can  and  should  teach  moral  values 
that  emanate  from  religious  traditions,  but  simply  not  in  ways  that 
promote  any  dominant  religious  tradition. 

Finally,  I  urge  the  committee  to  forgo  pursuit  of  a  constitutional 
amendment  for  an  additional  reason:  Our  Nation  is  presently  so 
polarized  that  the  prospect  of  conducting  a  rational  and  caring  de- 
bate on  this  issue  seems  almost  precluded.  The  divisions  that  ensue 
from  a  constitutional  effort  woiild  simply  result  in  the  demeaning 
use  of  prayer  as  a  political  weapon  on  both  sides  of  the  debate. 
Laws  and  principles  that  establish  guidelines  for  spiritual  life  in 
this  country  should  not  be  elaborated  in  the  context  of  particular 
seasons  of  intense  anger  and  the  spirit  of  retribution.  And  for  that 
reason,  I  have  the  sense  that  if  there  ever  was  a  time  when  it 
might  be  appropriate  to  consider  a  constitutional  amendment,  this 
clearly  would  not  be  the  season. 

Therefore,  I  believe  that  the  true  religious  response  to  the 
present  controversy  would  be  for  us  to  come  together  in  dialog,  to 
discover  how  we  may  best  pursue  the  common  good  that  will  pro- 
mote justice  and  liberty  for  all.  Many  people  on  both  sides  may  in 
this  season  of  polarization  feel  their  liberties  under  assault.  How- 
ever, in  precisely  such  a  time,  it  is  important  that  we  all  ask  how 
we  may  understand  and  show  respect  for  opponents  and  adversar- 
ies. 

In  that  vein,  let  me  also  join  in  citing  the  promising  example  of 
how  people  who  differ  can  arrive  at  a  much  more  constructive  ap- 
proach to  the  problem:  In  April,  34  organizations,  and  it  has  al- 
ready been  mentioned  here  today  from  the  panel,  with  diverse 
views  on  this  subject,  came  together  to  issue  a  joint  statement  of 
current  law  on  the  subject  of  religion  in  the  public  schools.  The  or- 
ganizations ranged  from  the  Americans  United  for  Separation  of 
Church  and  State  to  the  National  Council  of  Churches  to  denomi- 
nations such  as  the  Mormon  Church  and  the  National  Association 
of  Evangelicals.  It  is  my  understanding  that  the  document  was  de- 
veloped to  give  school  officials,  parents  and  children  guidance  about 
the  law  of  freedom  of  religion  in  the  schools. 

We  need  more  such  responsible  and  constructive  dialog  to  edu- 
cate Americans  and  to  learn  from  each  other  on  these  issues.  What 
we   do   not  need   is   a   highly  divisive  drive  for  a   constitutional 
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amendment  that  abuses  prayer  by  turning  it  into  a  political  weap- 
on. 

While  the  Constitution  rightly  prohibits  legislative  bodies  from 
making  laws  regarding  established  religion,  laws  that  constrain  in- 
appropriate use  of  religious  property,  funds,  et  cetera,  are  nec- 
essary. This  should  not  and  has  not  precluded  public  debate  about 
the  conduct,  role,  and  influence  of  religion  in  public  affairs.  But 
this  continuous  need  to  clarify  the  public  role  of  religion  must  not 
be  subverted  by  lobbyists  who  confuse  discussion  and  advocacy,  es- 
pecially an  advocacy  that  seeks  to  subvert  our  precious  first 
amendment  rights. 

And  let  me  close  by  saying,  if  I  seem  very,  very  much  interested 
in  creating  an  appropriate  role  for  religion,  that  has  been  my  job, 
that  is  my  profession,  and  I  too  am  interested  in  the  most  liberal 
and  clear  expression  of  the  rights  of  religious  groups  to  exercise 
their  appropriate  role  in  the  public  square.  On  the  other  hand,  if 
I  seem  to  also  feel  a  need  to  always  be  mindful  of  the  rights  of  mi- 
norities, it  is  because  I  grew  up  as  a  boy  who  was  left-handed  in 
a  place  that  was  a  minority  and  I  also  grew  up  as  a  Pentecostal 
in  a  broader  society  where  that  was  a  minority.  And  even  some 
days  there  are  physiological  evidences  of  minority  status. 

So,  I  am  convinced  that  genuine  and  mature  faith  of  whatever 
your  variety,  while  we  seek  to  promote  our  views,  a  certain  element 
in  our  own  religious  sensitivity  must  always  be  vigilant  for  the 
rights  of  the  minorities,  and  I  think  the  first  amendment  gives  us 
that  balance.  There  is  a  lot  of  clarification  that  needs  to  be  done, 
but  let  us  get  on  to  that  rather  than  further  polarization. 

Mr.  Canady.  Thank  you,  Dr.  Forbes.  I  appreciate  your  testimony. 
I  think  that  all  the  members  of  this  panel  would  agree  with  much 
of  what  you  say.  I  know  I  would  certainly  agree  with  many  of  the 
points  that  you  have  made. 

I  think  you  make  a  very  important  point  about  respecting  mi- 
norities, in  making  certain  that  we  do  not  create  a  situation  in 
which  the  majority  will  enforce  its  views  on  the  minority.  We  have 
seen  things  in  our  other  hearings  which  I  think  put  this  in  context, 
maybe  a  little  differently  than  you  would  suspect.  We  have  seen  a 
number  of  cases  where  children  who  have  taken  their  Bible  to 
school  had  been  told  that  they  could  not  have  their  Bible.  I  know 
you  will  quickly  point  out  that  that  is  not  permissible  under  the 
existing  law  and  I  agree  that  it  is  not  permissible  under  existing 
law;  but  it  is  happening.  It  is  a  problem.  I  would  suggest  to  you 
that  children  who  wish  to  take  their  Bible  to  school  do  not  rep- 
resent a  majority  in  this  country.  They  are  in  fact  a  distinct  minor- 
ity, and  we  are  seeing  instances  in  which  they  are  persecuted  and 
mistreated  because  they  wish  to  have  a  Bible. 

I  think  that  points  out  that  there  is  a  problem.  I  appreciate  your 
comments  also — there  are  things  that  need  to  be  clarified  and  I 
would  first  ask  you  to  elaborate  a  little  bit  on  the  things  that  you 
do  believe  need  clarification.  I  understand  you  are  against  an 
amendment,  but  what  are  the  things  in  the  existing  body  of  the 
law  which  you  believe  need  clarification? 

Reverend  Forbes.  The  one  you  mentioned  about  the  carrying  of 
the  Bible  to  school.  I  believe  that  as  a  result  of  the  group  that  met 
in  April,  that  there  have  been  so  many  clarifications  that  are  nee- 
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essary.  One  is  in  terms  of  what  is  the  appropriate  role  in  pubHc 
assemblies  for  expressions  that  acknowledge  the  transcendent  re- 
ality that  was  at  the  heart  of  the  founding  of  our  Nation  without 
the  violation  of  anybody's  particular  religion. 

For  an  example,  I  have  been  on  panels  where  as  a  religious  lead- 
er I  have  been  debating  with  atheists.  How  do  we  provide  freedom 
for  an  atheist  to  be  an  atheist,  particularly  in  the  community 
where  most  of  the  people  are  reUgious?  How  do  you  fully  celebrate 
the  appropriate  public  expression  of  religion  without  denying  the 
freedom  of  even  nonbelievers  to  feel  that  they  are  part  of  the  com- 
munity? I  am  not  sure  we  always  know  how  to  do  that. 

We  heard  a  discussion  about  public  assemblies.  I  spent  almost  20 
years  of  my  religious  life  sort  of  hopscotching  from  one  bacca- 
laureate ceremony  to  one  conmriencement  ceremony,  and  I  loved 
those  good  old  days,  it  was  a  good  time,  the  community  enjoyed; 
except  that  I  am  now  aware  that  the  more  pluralistic  our  commu- 
nities are,  the  more  difficult  it  is  to  figure  out  how  to  enjoy  that 
same  kind  of  religious  fervor  without  also  at  the  same  time  robbing 
other  people  of  their  rights. 

I  remember  at  a  school  that  I  was  working  where  we  had  Protes- 
tant, Catholic,  and  Jewish  students  learning  the  ministry,  I  was 
the  chair  of  the  spiritual  life  retreat  committee,  and  then  the  last 
day  of  the  retreat  committee  we  decided  we  wanted  to  have  a  cele- 
bration. We  did  not  want  Christians  to  be  offensive  to  the  Jews,  so 
what  we  decided  we  would  do  is  we  had  bread  and  cheese,  and  the 
Jewish  students  with  us  said  ah,  your  desire  to  have  bread  and 
cheese  seems  like  a  minor  concession,  but  for  us,  we  might  view  it 
as  basically  a  kind  of  pseudo-quasi-Christian  conmiunion.  So  if  we 
are  talking  about  what  it  feels  like  to  be  innocuous  would  not  mat- 
ter, depending  upon  the  setting  can  be  a  problem.  So  I  think  there 
needs  to  be  clarification. 

Where  is  it  possible  that  Federal  money  supports  what  we  do 
without  in  some  way  affecting  our  capacity  to  proselytize  through 
what  we  do?  I  remember  the  discussions  in  the  good  old  days  of 
discrimination  where  we  decided  will  Federal  funds  be  given  to  a 
church  that  has  decided  that  its  religion  is  against  multiracial 
gatherings  in  the  first  place. 

And  so  at  times  we  do  not  know  exactly  how  to  do  that.  I  think 
there  is  a  need  for  great  clarification  on  how  we  make  common 
cause  when  the  religious  indoctrination  is  not  likely  to  be  present, 
and  how  to  understand  when  subtle  forms  of  proselytizing  take 
place  just  by  the  very  s3anbols  that  are  present  in  religious  context. 
We  need  some  clarification  on  these  matters. 

Mr.  Canady.  Let  me  go  on  briefly  here.  You  heard  the  discussion 
earlier  about  the  Fordham  University  case.  Do  you  have  any  view 
on  that,  whether  the  court  was  right  to  deny  Fordham  the  grant 
funding  for  the  radio  station? 

Reverend  FORBES.  My  belief  is  that  is  another  area  for  clarifica- 
tion. 

Mr.  Canady.  OK,  I  need  you  to  try  to  answer  the  direct  question. 

Reverend  Forbes.  The  specific  question.  I  do  not  know  the  de- 
tails of  that  case  and  therefore  perhaps  should  not  respond. 

Mr.  Canady.  Are  you  famihar  with  the  Rosenberger  case  that 
was  recently  decided  by  the  Supreme  Court? 
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Reverend  FORBES.  What  was  that  case,  sir? 

Mr.  Canady.  If  you  are  not  familiar  with  it,  we  really  will  not 
have  time  to  go  into  it  today. 

Reverend  Forbes.  All  right,  no,  I  do  not  know  the  particulars  on 
that. 

Mr.  Canady.  Let  me  ask  you  this,  in  the  school  context.  Now  if 
I  understand  your  comments  correctly,  you  would  be  opposed  to 
having  student-initiated  and  student-led  prayer? 

Reverend  FORBES.  That  carried  with  it  the  official  backing  of  the 
school. 

Mr.  Canady.  Would  you  also  be  opposed  to  having  a  moment  of 
silent  prayer  or  silent  reflection  as  part  of  the  school  day? 

Reverend  FORBES.  Generally  speaking,  in  the  present  debate, 
what  that  is  is  a  backup  from  having  prayer,  so  it  becomes  sort  of 
like  prayer,  and  so 

Mr.  Canady.  Let  me  just  ask  you  though,  and  you  can- 


Reverend  Forbes.  In  the  debate  as  I — basically  a  preacher  wants 
folks  to  pray  a  lot  and  we  want  people  to  be  silent  and  meditate 
and  center  themselves  a  lot.  Within  the  current  debate  it  seems  to 
me  that  rather  than  having  anything  that  smacks  of  prayer,  that 
it  would  be  appropriate  to  avoid  the  authorization  of  something 
that  feels  devotional.  As  a  teacher,  to  have  people  centered  before 
they  begin  their  work  makes  sense  to  me  and  I  would  want  to 
press  for  that;  but  as  a  debater  in  the  current  conversation,  it  feels 
to  me  that  to  have  the  teacher  say  all  right,  let  everybody  be  silent 
for  a  while  and  use  this  silence  in  any  way  you  want,  I  could  un- 
derstand if  my  adversaries  would  say  ah,  that  is  your  backdoor 
prayer  thing.  So  I  think  it  is  a  deUcate  issue  that  requires  a  lot  of 
clarification.  And  for  me 

Mr.  Canady.  I  am  not  sure  I  understand  your  response.  I  under- 
stand there  is  a  debate  going  on  here  and  I  think  there  is  some 
confusion  about  what  is  actually  being  debated.  There  are  some 
people  who  believe  there  is  a  certain  course  that  has  been  predeter- 
mined; but  do  you  think — let  me  ask  you,  take  this  out  of  the  de- 
bate if  you  can  for  a  moment,  and  stand  back  in  your  role  as  a  per- 
son who  is  just  deciding  what  would  be  the  right  thing  to  do.  Do 
you  think  that  would  be  appropriate  and  a  good  thing  to  do? 

Reverend  Forbes.  Yes.  And  what  I  want  to  do  is  I  want  my  con- 
versation to  increasingly  be  with  those  who  are  my  opponents  with 
respect  to  prayer,  and  so  I  think  I  could  make  a  case  in  the  dialog 
with  such  persons  that  calUng  people  to  a  sense  of  center  and  of 
silence  is  not  quasi-prayer.  And  therefore,  I  would  wish,  if  I  could 
be  engaged  in  the  dialog,  to  promote  the  freedom,  to  have  a  chance 
to  call  the  students  to  center  to  reflection.  But  I  want  to  do  that 
in  conversation  with  those  who  are  already  accusing  me  of  wishing 
to  compact  their  religious  sensibiUties  in  ways  that  violate  their 
liberties.  That  is  what  I  am  saying. 

Mr.  Canady.  Thank  you.  Mrs.  Schroeder. 

Mrs.  Schroeder.  Thank  you  very,  very  much.  Dr.  Forbes.  I  think 
you  made  a  very,  very  good  statement  about  that  and  I  really  ap- 
preciate the  attempts  that  have  been  made  to  make  it  clear.  I  think 
an  awful  lot  of  the  testimony  that  this  conMnittee  has  heard  has 
been  from  public  educators  who  really  just  did  not  quite  under- 
stand the  law,  and  so  therefore,  said  nothing. 
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My  understanding  from  this  statement  that  you  have  referenced 
in  April  is  that  the  groups  who  studied  this,  many  of  the  religious 
groups,  legal  groups,  and  others,  came  together  and  said  students 
could  bring  a  Bible  or  they  could  wear  a  T-shirt  or  whatever  be- 
cause that  was  their  personal  expression,  and  that  school  boards 
that  went  beyond  that  went  much  too  far.  Is  that 

Reverend  Forbes.  I  would  agree  with  that. 

Mrs.  SCHROEDER  [continuing].  The  reading  that  you  have? 

Reverend  Forbes.  Yes. 

Mrs.  Schroeder.  And  that  teachers  also  can  have  individual  ex- 
pression, but  when  they  start  using  a  power  position,  it  then  starts 
getting  to  be  more  like  proselytization. 

We  are  talking  here  about  children  and  we  are  talking  about 
children  having  their  free  expression  and  teachers  having  theirs, 
but  people  do  not  send  their  children  to  be  proselytized  and  that 
is  basically  the  bright  line. 

Reverend  Forbes.  That  is  correct. 

Mrs.  Schroeder.  And  I  wish  that  everybody  would  read  this  and 
I  think  your  plea  to  say  let  us  get  everybody  together  and  find  out 
what  problems  they  have  with  this,  and  I  think  the  two  recent  Su- 
preme Court  decisions  that  came  down  last  week  say  that  they  are 
really  on  this  line  too.  This  really  reaffirms  what  was  said.  And 
maybe  that  would  do  away  with  the  lot  of  tension  we  sense  in  this 
room,  this  toxic  tension  that  I  feel  here. 

Mr.  Canady.  Could  the  gentlelady  yield  just  for  a  moment?  Do 
I  understand  that  you  would  support  the  holding  of  the  majority 
in  the  Rosenberger  case?  Is  that  implicit  in  your  remarks? 

Mrs.  Schroeder.  The  way  I  read  it  is  that  they  are  saying  that 
there  is  freedom  of  speech  by  the  different  student  associations  to 
advocate  different  things,  that  if  they  start  funding  some  they  must 
fund  them  all  without  selectively 

Mr.  Canady.  I  just  want  to  make  certain  that  that  is  your  posi- 
tion. 

Mrs.  Schroeder.  I  think  that  is  what  they  said  very  clearly. 

Mr.  Canady.  That  is  good.  I  agree  with  you,  I  agree  with  you. 

Mrs.  Schroeder.  And  I  think  that  is  what  this  said. 

But  let  me  say  that  when  you  look  at  this  religious  equality 
amendment  that  is  being  passed  around  and  I  realize  this  has  not 
been  the  thing,  people  are  kind  of  ducking  this.  But  the  amend- 
ment that  I  have  in  my  hand,  section  II  says  nothing  in  the  Con- 
stitution should  be  construed  to  forbid  the  United  States  or  any 
State  to  give  public  or  ceremony  accommodation  to  religious  herit- 
age, beliefs,  or  traditions  of  its  people.  The  way  I  read  section  II 
is  it  absolutely  negates  the  establishment  clause. 

Reverend  FORBES.  Yes.  I  happen  to  feel  that  it  is  a  subtle  point, 
but  once  we  begin  agreeing  that  the  Government  can  grant  to  reli- 
gious organizations  authorization  of  the  practice  of  the  devotional 
and  theological  aspects  of  their  faith  in  settings  that  are  supposed 
to  be  for  the  common  public,  that  that  begins  to  violate.  And  what 
do  we  mean  by  established?  Do  we  mean  that  a  law  is  given  or  do 
we  mean  that  we  set  a  climate  that  legitimizes  one  group,  even  if 
it  is  the  majority,  from  defining  the  subtle  realities.  Religion  is 
more  than  just  what  the  law  is,  it  is  the  creation  of  the  spirit,  and 
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I  believe  that  the  second  clause  there  tends  to  begin  to  erode  the 
separation  of  church  and  state  in  ways 

Mrs.  SCHROEDER.  I  see  what  you  mean. 

Reverend  FORBES  [continuing].  That  I  think  will  be  injurious  to 
the  religious  health  of  all  of  us,  minorities  and  majorities. 

Mrs.  SCHROEDER.  And  I  think  it  goes  right  to  the  establishment 
clause.  I  guess  one  of  the  things  I  wish  very  much  as  I  heard  your 
voice  is  that  my  grandfather  was  still  alive  to  be  here,  because  he 
had  a  very  good  way  of  explaining  the  establishment  clause,  and 
that  is,  this  is  the  greatest  coiuitry  because  it  allows  each  of  you 
to  establish  your  own  religious  beliefs,  and  you  can  join  whatever 
church  you  want,  and  the  way  we  let  you  establish  it  is  we  let  you 
deduct  your  donations  to  that  church  from  your  income  tax.  So  you 
individually  get  to  establish  what  you  want  or  decide  you  do  not 
want  to  establish  anything  for  yourself  and  not  deduct  it.  You  can 
be  selfish  and  not  do  it  if  you  want  to,  or  whatever  you  want  to 
do. 

But  when  we  start  taking  money  from  people  nonvoluntarily  and 
establish  something  for  them  publicly  they  must  go  to,  that  is  what 
we  have  not  done.  And  I  really  do  think  it  is  a  break  from  Europe, 
where  we  had  establishment  religions,  it  is  a  break  from  a  lot  of 
countries;  but  I  think  our  religious  community  is  much  more 
healthy,  alive,  and  viable  in  this  country  because  of  that  establish- 
ment clause. 

Thank  you  for  being  such  an  eloquent  spokesperson  for  that  and 
I  must  say  I  think  that  your  course  is  a  much  better  one  to  go  than 
to  go  at  the  establishment  clause  with  a  very  serious  amendment 
to  the  Constitution.  Thank  you. 

Reverend  Forbes.  Thank  you. 

Mr.  Canady.  Mr.  Hyde. 

Mr.  Hyde.  If  I  may  be  forgiven,  Mr.  Chairman,  because  time  is 
pressing  in  on  us  and  we  do  have  a  time  when  we  have  to  leave, 
so  I  am  going  to  not  ask  a  lot  of  questions,  although  I  would  surely 
like  to.  I  think  we  have  enjoyed  an  excellent  witness  for  a  perspec- 
tive that  we  think  is  very  important.  But  I  would  just  make  a  few 
statements  and  then  wind  up  with  a  question  if  I  could. 

It  seems  to  me  that  the  opponents  of  those  of  us  who  are  un- 
happy with  what  we  feel  is  the  diminution  of  the  free  exercise 
clause  in  our  current  jurisprudence  are  not  very  mindful  of  the  vir- 
tues of  tolerance  and  diversity.  It  seems  to  me  there  is  a  lack  of 
tolerance  in  this  "us  against  them"  attitude  on  religion.  I  heard  a 
rabbi  say  at  one  of  our  hearings  recently  that  when  he  sees  a 
creche  he  feels  uncomfortable.  When  I  see  a  star  of  David  or  a 
creche  or  a  crescent,  maybe  I  am  insensitive,  but  I  do  not  feel  un- 
comfortable. I  think  somebody  is  thinking  about  man's  relationship 
with  Grod  and  that  is  a  good  idea.  I  am  comfortable  seeing  the  indi- 
cia of  different  religions.  I  do  not  feel  I  am  in  competition  with 
them.  I  feel  that  people  are  thinking  about  important  relationships. 
When  Yom  Kippur  is  celebrated,  and  I  put  that  in  quotes,  by  Con- 
gress, by  having  us  really  shut  down,  that  does  not  bother  me  a 
bit.  I  think  that  is  great.  I  am  comfortable  with  that.  I  am  not  con- 
cerned about  proselytizing,  which  is  a  $10  word,  meaning  using 
persuasion,  if  it  is  toward  certain  ideas  that  I  think  this  society 
and  this  culture  needs,  blessed  are  the  peacemakers.  It  does  not 
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bother  me  a  bit  to  prosel3^ize  that  peacemaking  is  a  great  idea  and 
a  blessed  idea.  Thou  shalt  not  kill,  thou  shalt  not  commit  adul- 
tery— not  bad  ideas  for  our  present  culture  at  all. 

When  I  happen  to  think  that  George  Washington  was  on  to 
something  when  he  formulated  with  assistance  from  others  his 
farewell  address  about  how  indispensable  religion  is  to  morality;  I 
happen  to  think  that  Ben  Franklin  was  on  to  something  when  he 
advocated  the  meetings  that  drafted  the  Constitution  open  with  a 
prayer;  I  happen  to  think  Jefferson  was  not  acting  in  an  un-Amer- 
ican way  when  he  sent  government  money  to  clergymen  in 
Kaskaskia  to  teach  morality  to  the  local  residents.  I  happen  to 
think  public  prayer  is  more  than  merely  posturing;  it  may  be  with 
some,  but  a  lot  of  us  do  not  particularly  like  getting  up  early  on 
a  Sunday  morning  and  having  to  go  to  church  but  we  do  because 
we  are  supposed  to. 

I  think  when  a  group  of  people  stand  up  and  collectively  do  some- 
thing like  sing  the  "Star  Spangled  Banner"  it  is  ennobling,  it  is  up- 
lifting, and  I  think  public  prayer  can  be  the  same  way  too. 

But  after  my  little  minisermon,  I  do  have  a  question,  and  that 
is,  how  would  you  counsel  a  public  school  teacher  to  teach  the 
meaning  of  the  Declaration  of  Independence,  particularly  the 
phrase  that  says  we  hold  these  truths  to  be  self-evident  that  all 
men  are  created  equal  and  are  endowed  by  their  creator  with  cer- 
tain inalienable  rights  among  which  are  life,  liberty,  and  the  pur- 
suit of  happiness — how  would  you  deal  with  the  fact  that  God's 
name  is  mentioned  one  way  or  another  four  times  in  that  America's 
birth  certificate?  How  would  you  have  a  teacher  deal  with  that? 

Reverend  Forbes.  The  Declaration  of  Independence  is  one  of  the 
marks  of  the  greatness  of  this  Nation,  and  if  I  were  going  to  be 
teaching  on  it,  I  would  first  of  all  talk  about  how  the  shaping  of 
that  document  represented  multiple  religious  perspectives.  Some 
were  deist,  some  were  theist,  there  were  debates  about  whether 
even  that  element  should 

Mr.  Hyde.  Obviously  no  atheists. 

Reverend  Forbes  [continuing].  And  probably  some  atheists. 
Thank  you.  Probably  some  atheists.  And  to  talk  about  how  even 
though  the  different  religious  perspectives  participated  in  the  de- 
bate, there  emerged  a  sense  of  the  fact  that  the  Nation  would  be 
strong,  if  there  was  some  recognition  that  it  was  out  of  the  love  and 
care  of  the  Creator,  that  the  liberties  we  espouse  have  been  remem- 
bered and  now  are  being  developed  with  a  serious  national  pur- 
pose, and  to  talk  about  that,  and  to  do  so  in  such  a  way  that  people 
who  are  atheists  in  that  classroom  will  have  some  clarity  about 
how  they  were  represented  at  the  founding  table,  and  those  were 
deist  and  those  who  were  theist,  and  how  they  came  together  for 
the  good  of  the  Nation  in  such  a  way  that  they  were  convinced  that 
the  rights  of  all  would  be  protected  and  honored,  and  to  talk  about 
it  that  way,  and  to  let  people  leave  that  class  feeling  that  I  am  a 
part  of  America  because  my  perspective  is  honored. 

And  that  is  the  way  I  would  approach  it  and  I  would  not  say  now 
therefore  those  of  you  who  do  not  believe  in  God,  this  Declaration 
of  Independence  means  that  your  nonbelief  makes  you  un-Amer- 
ican— I  would  not  wish  to  see  that  discussion  leave  that  impression 
in  the  mind  of  one  child  of  an  atheist  parent  in  that  classroom. 
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Mr.  Hyde.  But  you  would  leave  the  students  with  the  notion  that 
our  human  dignity,  the  things  that  are  human  rights  are  an  en- 
dowment, not  an  achievement,  an  endowment 

Reverend  FORBES.  Yes. 

Mr.  Hyde  [continuing].  And  they  directly  come  from  the  Creator? 
That  is  why  they  were  inalienable. 

Reverend  Forbes.  Yes,  yes.  That  is  so  crucial.  And  that  is  my 
sense,  that  until  that  is  restored  in  the  Nation,  the  Nation  will  not 
be  what  it  ought  to  be. 

Mr.  Hyde.  Thank  you,  thank  you. 

Mr.  Canady.  Thank  you.  Mr.  Serrano. 

Let  me  say  at  this  point  we  are  running  out  of  time  and  we  have 
a  number  of  witnesses  to  go.  Our  first  two  witnesses  have  been 
very  valuable  and  we  appreciate  it,  and  I  would  ask  that  all  the 
members  try  to  restrict  their  questions  as  much  as  possible  so  we 
can  get  to  all  the  other  members  of  the  panel.  Thank  you. 

Mr.  Serrano. 

Mr.  Serrano.  Thank  you,  Mr.  Chairman. 

Reverend  Doctor,  I  want  to  join  those  who  have  congratulated 
you  on  presenting  this  very  complicated  issue,  in  such  a  fabulous 
way.  It  has  really  made  the  proper  argument  on  behalf  of  all  Amer- 
icans. It  is  such  a  good  statement  that  the  temptation  to  use  it  my- 
self exists.  I  will  pray  that  I  will  do  that. 

Let  me  tell  you  that  you  are  very  clear  and  I  think  the  law  in 
the  first  amendment  is  also  very  clear.  I  wear  around  my  neck  a 
gold  chain  given  to  me  by  my  mother  and  my  father,  which  has  two 
items  on  it.  It  has  a  little  emblem  to  the  Commonwealth  of  Puerto 
Rico  and  a  cross.  Now,  if  that  should  show  in  an  open-collar  shirt, 
I  dare  anyone  to  tell  me  in  any  kind  of  gathering  that  I  cannot 
show  it,  that  expression.  I  dare  someone  to  physically  try  to  touch 
it  or  to  legally  try  to  deny  me  the  right  to  have  it. 

But  that  is  a  long,  long  way  from  telling  a  teacher  that  she  must 
conduct  a  prayer  in  school,  a  long  way.  I  take  care  of  that  myself 
and  I  take  care  of  it  with  my  children,  and  I  deal  with  that  as  I 
deem  it  appropriate.  I  think  your  statement  today  has  been  to  the 
point  and  one  that  I  really  congratulate  you  on. 

I  think  that  you  have  taught  me  a  lot  today  about  how  to  present 
this  case.  If  I  may  take  the  chance  of  perhaps  informing  you  of 
something,  what  we  have  here  today  is  an  approach  by  some  people 
in  this  society  to  make  quick  fixes.  They  tell  you  that  the  way  to 
deal  with  the  Government  that  you  may  not  be  happy  with  is  to 
term  limit  them;  not  to  get  out  and  vote,  but  to  term  limit  them. 
They  tell  you  that  the  way  to  deal  with  the  deficit  in  the  budget 
is  to  cut  some  school  lunches  and  somehow  that  will  help  with  the 
wasted  society.  They  tell  you  that  there  are  millionaires  who  look 
like  you  and  I  running  throughout  the  society,  overtaking  the  soci- 
ety, therefore,  we  must  do  away  with  affirmative  action  programs. 
And  then  last  week  they  tell  you  that  since  there  are  377  Members 
of  Congress  who  do  not  look  like  you  and  I,  it  means  that  the  oth- 
ers are  overtaking  Congress,  that  is  the  way  we  must  undo  some 
districts  and  redraw  and  get  some  protection. 

These  are  quick  fixes  that  wiU  do  nothing.  Prayer  in  school  is  a 
very  emotional  issue,  where  people  who  dare  to  say  that  you  should 
not  do   it  stand   a  chance  of  being  looked  on  as   anti-God  and 
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antireligious.  I  commend  you  for  having  the  courage  to  come  here, 
as  a  religious  leader  from  a  church  as  important  as  yours,  to  tell 
us  what  you  have  told  us  today.  And  I  agree  with  you,  that  it  is 
probably  the  fact  that  you  were  a  left-handed  Pentecostal,  that 
made  you  fully  understand,  as  it  was  probably  the  fact  that  I  some- 
times speak  with  a  Bronx  accent  that  makes  me  understand  what 
we  are  talking  about  here  today.  Thank  you. 

Reverend  FORBES.  And  thank  you. 

Mr.  Canady.  Mr.  Sensenbrenner. 

Let  me  admonish  it  please,  if  you  could  limit  your  interruption 
of  the  witnesses.  We  understand  there  are  people  here  who  approve 
of  the  witnesses,  there  are  some  people  who  disapprove.  We  are  not 
going  to  be  able  to  hear  all  the  witnesses  if  we  take  up  the  time 
in  the  expressions  of  approval  and  disapproval,  so  it  would  facili- 
tate our  consideration  of  these  issues  if  you  would  please  refrain 
from  this  point  forward. 

Mr.  Sensenbrenner. 

Mr.  Sensenbrenner.  Thank  you  very  much,  Mr.  Chairman. 

First,  Dr.  Forbes,  let  me  say  that  I  do  appreciate  your  testimony 
and  I  agree  with  most  of  what  you  said.  However,  my  view  of  the 
Supreme  Court  decisions  that  have  been  coming  down  over  the  last 
30  years  is  that  perhaps  they  have  pushed  the  pendulum  of  the  es- 
tablishment clause  so  far  over  that  the  free  exercise  clause  has  not 
been  given  the  deference  that  it  should.  In  the  midst  of  all  of  the 
strongly  held  opinions  on  both  sides  of  this  issue,  that  issue  is  the 
constitutional  quandary  this  committee  is  investigating  and  is  try- 
ing to  seek  some  type  of  a  clarification  and  some  type  of  a  balance 
between  the  establishment  clause  and  the  free  exercise  clause.  And 
that  is  something  that  I  really  do  not  think  we  should  do,  based 
upon  how  loudly  people  cheer  or  boo  or  hiss  or  how  strongly  held 
their  opinions  are.  When  Madison  wrote  the  first  amendment,  the 
free  exercise  clause  and  the  establishment  clause  were  both  put  in 
that  constitutional  writing  that  was  ratified  by  the  States  following 
approval  by  the  First  Congress. 

Now  let  me  give  you  a  couple  of  examples,  and  I  would  like  your 
comments  on  them.  One  relates  to  the  very  sensitive  subject  of  reli- 
gious expression  within  the  public  schools.  I  agree  with  you  that 
anybody  who  writes  a  prayer  has  their  own  religious  beliefs  and  bi- 
ases, if  you  will,  find  its  way  into  that  prayer  no  matter  how  they 
try  to  keep  it  out.  So  I  think  that  this  is  a  very  sensitive  issue. 

When  the  committee  held  a  hearing  in  Tampa  we  had  testimony 
from  a  student  in  a  public  school  in  Florida  that  said  the  policy  in 
their  school  district  was  the  kids  could  gather  around  the  flagpole 
before  school  started  and  pray  voluntarily.  But,  if  they  let  the  prin- 
cipal know  what  they  were  doing,  that  involved  getting  the  school 
district  involved  and  they  could  not  pray  around  the  flagpole  any- 
more, simply  by  notifying  the  principal  that  that  was  what  they 
were  doing.  Now  do  you  think  that  is  right? 

Reverend  Forbes.  That  is  extreme  interpretation. 

Mr.  Sensenbrenner.  But  that  is  what  the  interpretation  was.  So 
that  if  a  principal  did  not  know  what  the  kids  were  doing  around 
the  flagpole,  they  could  continue  to  pray;  but  if  the  principal  did 
know,  then  they  were  supposed  to  get  out  of  there  and  go  into  the 
school  building. 
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Reverend  Forbes.  I  think  that  is  not  a  mature  understanding  of 
free  exercise. 

Mr.  SENSENBRENiSfER.  I  agree  with  what  you  say,  but  the  coercion 
of  the  school  administration  was  there  to  put  a  stop  to  it  because 
of  that  extreme  interpretation  of  what  the  law  was,  and  as  a  result, 
the  ability  of  those  kids  to  freely  exercise  their  religion  in  a  non- 
coercive way  outside  of  school  hours  but  on  school  grounds  was  im- 
paired. 

Now  second,  this  morning  when  Cardinal  O'Connor  was  testify- 
ing, he  said  that  when  the  mayor  of  New  York  City  asked  the 
Catholic  Church  to  use  its  resources  to  open  up  the  churches  to  the 
homeless  during  a  particularly  cold  period  of  time  during  one  win- 
ter a  few  years  ago,  then  the  Catholic  Church  could  not  be  reim- 
bursed for  its  out-of-pocket  expenses  in  doing  so,  having  to  set  up 
the  heat  and  the  lights,  and  perhaps  having  custodian  personnel  on 
the  premises  just  to  make  sure  that  the  assets  were  not  damaged 
or  destroyed  in  any  way.  What  is  your  reaction  to  what  the  city  ad- 
ministration did  in  this  instance  where  the  government  asked  the 
church  to  use  its  resources  because  the  government's  resources 
were  inadequate  and  then  said  the  expense  is  yours? 

Reverend  Forbes.  My  thinking  is  that  whenever  we  try  to  deal 
with  a  particular  case  and  because  of  the  hardships  around  it,  we 
are  encouraged  to  relax  commitments  to  statutes  we  have  already 
established.  That  becomes  very  difficult.  Therefore,  let  me  give  you 
the  example:  If  we  have  worked  hard  to  have  access  for  the  handi- 
capped as  something  we  agree  to  really  pay  attention  to,  and  that 
it  has  been  a  long  time  coming 

Mr.  Sensenbrenner.  I  am  not  talking  about  that  complaint  that 
the  Cardinal  had,  I  am  talking  about  the  complaint  when  the 
mayor  asked  him  to  open  the  churches  and  the  parish  halls  so  the 
homeless  would  not  freeze  on  the  street  because  it  was  too  cold  out- 
side, and  when  the  pastors  came  and  asked  for  the  reimbursement 
for  their  out-of-pocket  expenses,  for  responding  to  the  appeal  that 
the  mayor  made,  the  city  said  that  they  would  not  pay  it,  the  city 
comptroller  refused  to  pay  those  bills. 

Reverend  Forbes.  But  refused  on  what  grounds? 

Voice  From  Audience.  They  did  not  sign  Executive  Order  50. 

Reverend  FORBES.  And  that  executive  order  involved  what  kinds 
of  regulations? 

Voice  From  Audience.  Affirmative  action. 

Voice  From  Audience.  Homosexuals. 

Reverend  Forbes.  Yes,  right.  What  I  have  found  is  that  when 
there  is  a  right  that  has  just  recently  found  legislative  support  and 
the  history  has  been  in  the  opposite  direction,  certain  sense  of  hold- 
ing to  it  seems  necessary 

Mr.  Sensenbrenner.  But  here  the  church  responded  to  an  ap- 
peal from  the  mayor  for  a  pubUc  need  and  the  city  administration 
attempted  to  deny  pa3nnent  for  the  out-of-pocket  expenses  because 
of  the  doctrinal  holding  that  the  church  has  which  the  government 
has  no  business  making  evaluations  of  whether  that  doctrinal  hold- 
ing is  a  correct  holding  or  an  incorrect  holding. 

Reverend  Forbes.  Right,  this  is  the  same  problem.  When  I  grew 
up  in  North  Carolina  and  South  Carolina.  When  a  school  wanted 
to  receive  funds,  even  though  they  were  still  engaging  in  segrega- 
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tion,  and  I  had  certain  sentiments  that  say  gee,  it  is  awful,  they 
are  doing  a  lot  of  good  in  many  other  ways,  it  was  clear  to  me  that 
we  had  to  hold  to  that  regulation  to  get  the  rights  of  citizens  be- 
yond race  considered.  So  what  I  am  saying  is 

Mr.  Sensenbrenner.  I  think  you  are  missing  the  point  that  I  am 
trying 

Reverend  Forbes.  I  want  to  be  clear  on  what  you  are- 


Mr.  Sensenbrenner.  The  point  that  I  am  trying  to  make  is  that 
the  Catholic  Church  responded  to  the  mayor's  appeal  for  a  civic 
need  which  the  government  was  not  adequately  able  to  fulfill  be- 
cause of  the  severity  of  the  weather. 

Reverend  Forbes.  Yes. 

Mr.  Sensenbrenner.  When  the  time  came  to  make  the  pay- 
ments, simply  to  reimburse  the  Catholic  Church  for  the  out-of- 
pocket  expenses,  the  city  denied  them  because  they  made  a  value 
judgement  of  a  doctrinal  holding  of  the  Catholic  Church. 

Reverend  Forbes.  OK. 

Mr.  Sensenbrenner.  Now  my  reading  of  the  first  amendment, 
respectfully  sir,  is  that  the  Government  is  prohibited  from  getting 
involved  in  that  because  they  are  not  to  make  value  judgments  of 
what  constitutes  "good  religion"  and  what  constitutes  "bad  reli- 
gion." 

Reverend  FORBES.  I  think  I  understand  then. 

Mr.  Sensenbrenner.  Now  what  happened  here  is  that  the  city 
comptroller's  office  tried  to  stick  the  big  nose  of  the  Government  in 
a  doctrinal  holding  which  the  Catholic  Church  has,  and  I  am  not 
a  member  of  the  Catholic  Church,  but  which  the  Catholic  Church 
has,  in  an  attempt  to  deny  the  payment  for  expenses  that  the 
Catholic  Church  incurred  in  response  to  an  appeal  from  the  mayor 
of  the  city  of  New  York.  Now  is  that  right? 

Reverend  FORBES.  OK,  here  is  my  understanding.  If  indeed  the 
city  v;^as  prepared  to  receive  the  housing  provided  by  the  Catholic 
Church,  that  the  entering  into  that  request  should  have  been  the 
point  at  which  Executive  Order  50  should  have  been  listed.  And  if 
they  were  not  prepared  to  receive  the  services  from  someone  who 
had  not  signed  on,  they  should  not  have  made  use  of  those  services. 

But,  on  the  other  side,  if  the  rule  is  that  the  rights  of  gays  will 
be  respected  by  anyone  who  is  in  a  contract  with  the  city,  if  that 
rule  has  been  instituted,  even  though  it  brings  hardships,  it  seems 
to  me  that  there  must  be  faithfulness  in  extending  civil  rights  to 
these  people  who  are  citizens  and  pay  taxes  like  the  rest  of  us.  So 
I  am  saying  let  us  be  clear  when  we  get  into  it. 

Mr.  Canady.  We  have  many  witnesses  yet  to  speak  and  I  would 
ask  you  to  please  refrain  from  interrupting. 

Mr.  Hoke. 

Mr.  Hoke.  Thank  you,  Mr.  Chairman. 

I  am  going  to  restrain  my  impulse  to  ask  questions  of  the  next 
witnesses  and  take  advantage  of  the  time  here  to  ask  questions  of 
Dr.  Forbes.  By  the  way,  for  anyone  who  might  doubt  that  there  is 
value  to  these  hearings,  I  think  I  would  just  point  out  that  when 
the  gentlelady  from  Colorado  reminds  Americans  through  this 
hearing  process  that  there  is  an  absolute  and  unfettered  right  and 
freedom  to  carry  a  Bible  or  a  Koran  or  the  Talmud  to  school  with- 
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out  question  she  does  us  all  a  service.  Dr.  Forbes,  are  you  the  pro- 
fessor of  evangelism  at  Union  Theological? 

Reverend  FORBES.  No,  I  am  no  longer  at  Union.  I  was  a  professor 
of  preaching  at  Union;  I  am  at  Riverside  Church  now. 

Mr.  Hoke.  Did  you  spend  a  week  at  Chautauqua  about  15  years 
ago? 

Reverend  Forbes.  Yes,  as  often  as  I  can  get  to  Chautauqua,  yes. 

Mr.  Hoke.  And  did  you  preach  on  the  Sunday  morning  as  the 
main  preacher  for  the  sermon? 

Reverend  Forbes.  Yes,  yes. 

Mr.  Hoke.  Well  preacher,  I  have  to  tell  you,  that  was  an  extraor- 
dinary sermon  and  message  and  witness,  and  you  were  magnifi- 
cent, the  service  was  fabulous. 

Reverend  Forbes.  Thank  you.  Thank  you  so  much. 

Mr.  Hoke.  Let  me  ask  you,  I  have  a  couple  of  questions  that  I 
actually  want  to  explore  with  you.  You  have  said  that  you  believe 
that  one  of  the  things  that  the  first  amendment  does  is  protect  us 
against  impulses  that  we  have,  impulses  that  we  have  in  ourselves 
that  might  be  offensive  to  others  with  respect  to  religious  expres- 
sion, and  I  am  really  troubled  by  this,  particularly  coming  from  an 
evangelist. 

Why  would  you  have  that  particular  sensitivity  about  religion?  If 
you  believe  that  we  should  not  have  that  sensitivity  about  politics 
or  about  conversations  regarding  sports  or  conversations  regarding 
entertainment  or  sexual  orientation,  why  then  just  religion?  It 
seems  like  an  ultrasensitivity  about  religion  that  separates  it  in  a 
way  that  is  not  appropriate. 

Reverend  FORBES.  Well,  let  me  explain  my  ultrasensitivity.  As  I 
mentioned,  I  grew  up  in  the  Pentecostal  tradition  and  given  my 
temperament  it  was  very  difficult  for  me  to  learn  how  to  speak  in 
tongues,  especially  in  a  church  that  said  the  mark  of  authentic  reli- 
gious existence  and  that  you  had  the  spirit  but  that  you  did  speak 
in  tongues. 

I  spent  a  long  number  of  years  within  a  reUgious  community 
where  the  authenticity  of  my  faith  was  seriously  questioned  by  that 
congregation,  that  community  of  which  I  was  a  part.  If  my  suit 
would  tell  the  truth,  the  impact  of  living  in  a  community  where 
your  faith,  your  authentic  expression  of  belief  was  strongly  objected 
to,  denied  by  that  community,  then  it  makes  you  very  sensitive.  So 
I  think  I  have  recovered  enough  spiritual  hell  that  I  said  I  never 
want  to  do  that  to  anybody.  I  want  to  be  able  to  promote  my  reli- 
gion in  contexts  that  are  appropriate,  but  I  do  not  want  to  cause 
anyone  the  pain  I  knew  by  denying  the  authenticity  of  that  reli- 
gious expression  that  they  had. 

It  was  this  sensibility  which  informs  my  strong  concern  to  main- 
tain respect  for  the  minority.  That  is  where  that  comes  from. 

Mr.  Hoke.  I  respect  what  you  are  sa3dng  and  I  would  say  in  re- 
sponse to  you  what  I  have  said  to  many  members  of  different  reli- 
gious groups.  It  is  a  far  greater  challenge  to  discern  how  we  can 
be  respectful  of  everyone's  free  exercise  of  religion.  It  is  far  more 
difficult  to  rise  to  the  occasion  of  that  challenge  than  it  is  to  simply 
say  we  will  absolutely  proscribe  all  religious  expression  because 
that  is  an  easier  way  to  deal  with  this  problem  of  unintended  offen- 
siveness. 
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Now  the  other  thing  that  I  want  to  ask  about,  and  I  will  be  very 
brief  because  I  know  we  were  under  a  time  constraint.  But  you  said 
that  public  schools  can  and  should  teach  moral  values,  can  and 
should  teach  about  religion,  but  should  not  teach  religion.  I  do  not 
want  to  misquote  you,  but  I  believe  the  quote  was  public  schools 
can  and  should  teach  moral  values.  Can  you  point  to  any  model 
that  teaches  moral  values  without  a  religious  foundation? 

Reverend  Forbes.  I  do  not  deny  the  impact  and  importance  of  re- 
ligious foundation  in  the  discussion  of  moral  and  spiritual  values. 
What  I  am  speaking  about  is  the  teaching  in  such  a  way  that  it 
pressures  people  into  making  a  commitment  to  that  way  of  life  for 
themselves. 

For  an  example,  the  classroom  where  a  teacher  is  talking  about 
truth  and  how  important  it  is  if  we  are  going  to  be  a  good  commu- 
nity to  talk  truth  to  one  another,  how  lying  robs  us  of  the  quality 
of  trust  in  community;  now  I  could  as  a  teacher  say  now  Jesus  said 
you  shall  know  the  truth  and  the  truth  shall  set  you  free.  In  that 
classroom,  it  seems  that  either  I  must  speak  about  various  reli- 
gious leaders  who  talk  about  truth  or  not  mention  Jesus  at  all,  be- 
cause in  that  context,  if  I  am  saying  truth  is  the  value  I  am  teach- 
ing and  I  am  teaching  it  out  of  a  Christian  commitment,  if  I  do 
that  in  that  classroom,  I  am  using  inappropriately  the  authority  of 
my  office  to  impact  the  consciousness  and  the  decision. 

Now  mind  you,  I  am  all  too  eager  to  give  an  altar  call,  to  invite 
people  to  faith  in  the  context  that  is  for  that  purpose.  One  of  the 
things  I  have  to  do  in  the  public  sphere  where  I  represent  the  gov- 
ernment by  extension  is  to  restrain  that  impulse  there.  Subtly 
what  I  want  to  do  is  to  let  my  manner  of  respect  be  my  best  evan- 
gelistic tool  in  that  context.  That  is  what  I  have  to  do  there. 

Mr.  Hoke.  I  appreciate  what  you  are  saying  and  I  very  much 
agree  with  you.  I  do  not  think  there  is  much  disagreement. 

I  guess  I  would  again  just  make  the  observation,  that  you  cannot 
teach  moral  values  outside  of  a  religious  foundation. 

Mr.  Canady.  The  gentleman's  time  has 

Mr.  Hoke.  The  proper  way  to  teach  morals  would  be  to  put  it  in 
religious  contexts  and  make  it  diverse,  broad  and  complete;  as  op- 
posed to  shying  away  from  it  just  because  it  is  difficult  to  deal 
with. 

Mr.  Canady.  The  gentleman's  time  has  expired. 

Mr.  Goodlatte. 

Mrs.  Schroeder.  Mr.  Chairman,  can  I  ask  for  a  point  of  personal 
privilege? 

The  gentleman  from  Ohio  said  that  the  one  good  thing  coming 
out  of  these  hearings  was  that  the  gentlewoman  from  Colorado 

Mr.  Hoke.  That  was  not  the  one  good. 

Mrs.  Schroeder  [continuing].  Now  believes — well,  you  thought 
that  that  was  some  of  the  good — now  believes  that  people  could 
take  Bibles  and  other  things  to  school.  That  has  been  my  position 
for  a  long  time  and  I  am  sure  the  gentleman  did  not  really  want 
to  imply  that  I  was  uneducable  and  the  hearings  had  finally  turned 
me  around.  I  just  wanted  to  make  that 

Mr.  Hoke.  I  appreciate  that.  What  I  was  saying  was  that  these 
hearings  afford  an  opportunity  for  you,  for  all  of  us,  to  remind 
Americans  of  that  fact. 
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Mrs.  SCHROEDER.  And  if  the  gentleman  would — I  have  had  a  long 
history  of  that,  I  do  believe  that  is  your  personal  expression  and 
I  totally  agree  with  that. 

Mr.  Canady.  Mr.  Goodlatte. 

Mr.  Goodlatte.  Thank  you.  I  thank  the  Reverend  Forbes  for 
being  with  us.  I  agree  with  some  of  what  he  has  to  say  and  I  dis- 
agree with  some.  I  would  love  to  take  the  time  to  go  into  that  con- 
siderably prepared  testimony,  but  I  will  not  thanks  to  the  time 
limit,  and  simply  say  that  your  one  request  that  we  stop  pursing 
a  constitutional  amendment  I  do  not  agree  with  and  let  me  tell  you 
why. 

I  think  that  this  is  so  helpful  to  have  hearings  like  this,  to 
spread  the  word  about  what  things  are  permitted  under  the  law 
right  now,  so  many  of  the  things  that  you  have  agreed  with  during 
some  of  the  questions,  and  it  only  comes  about  by  bringing  together 
all  of  the  interest  groups  and  people  that  have  come  here  today  on 
both  sides  of  this  issue.  Everyone  will  leave  here  today  with  a  bet- 
ter understanding  of  somebody  else's  point  of  view  and  I  think  that 
is  all  a  part  of  the  governmental  process.  The  Congress  and  the 
people  have  every  bit  as  much  right  as  the  Supreme  Court  to  inter- 
pret our  Constitution,  and  as  a  result  this  process,  which  cannot 
result  in  a  constitutional  amendment  unless  it  has  very  broad  pub- 
lic support,  is  a  very  healthy  process. 

Thank  you  very  much,  Mr.  Chairman. 

Mr.  Canady.  Thank  you,  Mr.  Goodlatte. 

Again,  thank  you  very  much  for  being  with  us  today.  We  appre- 
ciate your  testimony. 

Reverend  Forbes.  Thank  you. 

[The  prepared  statement  of  Rev.  Dr.  Forbes  follows:! 
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Prepared  Statement  of  Rev.  Dr.  James  Forbes,  Jr.,  Senior  Minister,  Riverside 

Church 

Mr.  Chairman  and  members  of  the  Committee,  thank  you  for  inviting  me 
to  testify.    I  am  Rev.  James  Forbes,  Senior  Minister  at  Riverside  Church,  and 
co-chair  of  the  Partnership  of  Faith,  an  ecumenical  organization  of  clergy  which 
seeks  to  bring  together  Protestants,  Catholics,  Jews  and  Muslims  to  improve 
life  in  our  city.     [Throughout  my  career,  I  have  had  the  good  fortune  to  enjoy 
cordial  relations  with  evangelical,  charismatic  and  other  mainline  churches.]    I 
believe  that  we  live  in  a  defining  moment  in  our  country's  spiritual  history  and, 
for  that  reason,  am  honored  to  have  the  opportunity  to  participate  in  these 
hearings. 

My  work  has  been  guided  by  the  strong  conviction  that  moral  and 
religious  revitalization  is  necessary  if  our  great  nation  is  to  fulfill  its  destiny  as 
a  leader  among  nations  in  the  next  century.    However,  religious  revitalization 
can  only  come  from  the  people  and  from  their  religious  institutions,  not  from 
government.    And  I  do  not  believe  that  involving  government  in  the  role  of 
sponsoring  or  directly  funding  religious  activity  would  be  helpful  to  spritiual 
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revitalization.    Government  would  do  best  to  remain  neutral,  and  allow 
churches,  synagogues  and  mosques  and  other  religious  institutions  to  do  our  job 
without  even  well-meaning  intervention  from  government  officials. 

I  share  the  convictions  of  fellow  clergy  who  have  testified  against 
amending  the  First  Amendment's  religion  clauses.    The  First  Amendment 
already  provides  rights  for  truly  voluntary  religious  expression  in  public  schools 
and  other  public  places.    For  example,  school  children  enjoy  the  right  to  pray 
quietly  at  any  time,  to  read  their  bibles  or  other  scriptures,  to  meet  friends  in 
prayer  before  school,  to  join  Bible  clubs,  to  share  their  faith  with  their  friends, 
and  to  say  grace  before  lunch.    We  don't  need  a  constitutional  amendment  to 
secure  these  rights  to  religious  expression  in  non-coercive  settings;  these  rights 
exist  right  now.    And  we  do  not  need,  nor  do  we  want,  government  assistance 
with  our  sacred  mission. 

Furthermore,  I  am  concerned  that  a  constitutional  amendment  might 
include  a  permanent  mandate  siphoning  off  resources  necessary  for  the  effective 
functioning  of  public  institutions,  including  the  public  schools.    It  would  be 
tragic  if  the  appeals  for  the  support  of  parochial  schools  or  Christian  academies 
inadvertently  undermined  educational  opportunities  by  diminishing  educational 
support  for  all  citizens. 

James  Madison,  Thomas  Jefferson,  and  their  Baptist  friend  John  Leland 
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conceived  of  the  protections  embodied  in  Madison's  timeless  religion  clauses  of 
the  First  Amendment.    They  did  so  in  full  awareness  of  centuries  of  religious 
wars  in  Europe,  of  religious  tyranny  against  Virginia  Baptists  in  the  eighteenth 
Century,  and  of  the  all-too-earthly  temptation  of  religious  majorities  to  seek  to 
impose  their  views  upon  religious  minorities.    They  were  likewise  aware  that 
people  emigrated  voluntarily  to  this  country  in  order  to  live  in  a  place  where 
people  of  different  religions  could  pursue  the  common  good  with  respect  for  the 
dignity  of  all. 

I  believe  the  First  Amendment  comes  therefore  as  a  gift  to  us, 
particularly  in  this  pluralistic  age  where  so  many  religious  traditions  are 
claimed  by  our  fellow  citizens  in  America.   Through  my  interfaith  work,  I  have 
learned  how  easily  one  can  insult  ~  with  even  a  word  or  two  —  the  religious 
traditions  of  others,  unintentionally  creating  division  where  none  existed.   The 
struggle  for  the  freedom  of  religious  conscience  in  this  country  should  never  be 
forgotten. 

I  also  believe  that  the  law  in  its  present  form  strikes  the  proper  balance 
between  the  rights  of  all  people  of  faith  to  practice  their  religion  and  the  rights 
of  those  same  people  and  of  non-believers  to  be  free  from  coercive  government- 
sponsored  prayer.    This  is  the  genius  of  the  First  Amendment,  which  has  made 
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America  one  of  the  most  religious  nations  in  the  industrialized  world  and  which 
has  permitted  us  to  prosper  as  a  nation  in  spite  of,  and  indeed  because  of,  our 
enormous  religious  diversity. 

As  a  religious  leader,  I  am  self-critical  enough  to  know  how  easy  it  is  in 
the  passion  of  the  moment  to  promote  my  own  faith  in  a  manner  which  is 
oppressive  and  intolerant  of  the  religious  views  of  others.    And  I  am  convinced 
that  the  First  Amendment's  restraints  on  the  tyranny  of  the  majority  actively 
promote  religious  tolerance.   One  does  not  need  religion  to  show  how  urgent 
one's  interests  are.    One  needs  religion  to  be  able  to  pursue  one's  interest 
without  closing  one's  eyes  to  the  needs  and  rights  of  others.    Government 
officials  involved,  for  example,  in  calling  on  students  to  lead  a  prayer  in  the 
classroom  or  over  the  school  intercom  or  selecting  a  co-worker  to  lead  the 
office  in  prayer,  cannot  always  be  trusted  to  forego  subtle  proselytizing 
and  to  serve  as  neutral  arbiters. 

The  First  Amendment  therefore  not  only  protects  us  against  government 
intrusion,  but  also  against  impulses  in  ourselves  that  violate  the  religious  value 
of  mutual  respect  we  espouse.    "Do  unto  others  as  you  would  have  them  do 
unto  you,"  as  biblical  faith  demands.   But  have  the  intolerant  oppressors  of  Lisa 
Herdahl's  family  and  other  families  like  hers  understood  this  fundamental 
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biblical  injunction?  Remember  that  the  early  Christians  were  an  oppressed 
religious  minority.  When  we  are  in  the  religious  majority  our  perspective 
should  not  change. 

Furthermore,  the  First  Amendment  protects  religious  values  by 
preventing  the  state  from  debasing  religion  through  government-sanctioned 
public  prayer.    Matthew  6  pointedly  declare  that  the  most  authentic  prayer  is 
not  public,  but  private.    Indeed,  Jesus  cautioned  that  public  prayers  can  be  little 
more  than  posturing.    Prayer  under  government  auspices  easily  lapses  into 
meaninglessness,  especially  where  that  prayer  takes  place  in  a  pluralistic 
setting.    A  worship  format  that  is  not  offensive  to  anyone  is  likewise 
meaningless  to  everyone.    Furthermore,  prayer  can  also  be  theologically  or 
devotionally  vacuous  when  written  or  delivered  under  the  watchful  eye  of 
government  officials,  and  is  vulnerable  to  being  appropriated  or  otherwise 
misused  by  government  or  majoritarian  religions. 

Of  course,  government  institutions  such  as  the  public  schools  can  and 
should  teach  about  religion,  and  can  and  should  teach  moral  values  that  emanate 
from  religious  tradition,  but  simply  not  in  ways  that  promote  any  dominant 
religious  tradition. 

Finally,  I  urge  the  Committee  to  forego  pursuit  of  a  constitutional 
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amendment  for  an  additional  reason:    our  nation  is  presently  too  polarized  to 
conduct  a  rational  and  caring  debate  on  this  issue.    The  divisions  that  ensue 
from  a  constitutional  effort  would  simply  result  in  the  demeaning  use  of  prayer 
as  a  political  weapon  on  both  sides  of  the  debate.    Laws  and  principles  that 
establish  guidelines  for  spiritual  life  in  this  country  should  not  be  elaborated  in 
the  context  of  particular  seasons  of  intense  anger  and  the  spirit  of  retribution. 
And  for  that  reason,  I  have  the  sense  that  if  there  were  ever  a  time  when  it 
might  be  appropriate  to  consider  a  constitutional  amendment,  this  clearly  would 
not  be  the  time. 

Therefore  I  believe  that  the  true  religious  response  to  the  present 
controversy  would  be  for  us  to  come  together  in  dialogue  to  discover  how  we 
may  best  pursue  the  common  good  that  will  promote  justice  and  liberty  for  all. 
Many  people  on  both  sides  may  in  this  season  of  polarization  feel  their  liberties 
under  assault.    However,  in  precisely  such  a  time,  it  is  important  that  we  all 
ask  how  we  may  understand  and  show  respect  for  opponents  and  adversaries. 

In  that  vein,  let  me  cite  a  promising  example  of  how  people  who  differ 
can  arrive  at  a  much  more  constructive  approach  to  this  problem:  in  April, 
thirty-four  organizations  with  diverse  views  on  this  subject  came  together  to 
issue  a  "Joint  Statement  of  Current  Law"  on  the  subject  of  "Religion  in  the 
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Public  Schools.  "    The  organizations  ranged  from  Americans  United  for 
Separation  of  Church  and  State  to  the  National  Council  of  Churches  to 
denominations  such  as  the  Mormon  Church  and  the  National  Association  of 
Evangelicals.    It  is  my  understanding  that  the  document  was  developed  to  give 
school  officials,  parents  and  children  guidance  about  the  law  of  freedom  of 
religion  in  the  schools. 

We  need  more  such  responsible  and  constructive  dialogue  to  educate 
America  and  to  learn  from  each  other  on  this  issue.    What  we  do  not  need  is  a 
highly  divisive  drive  for  a  constitutional  amendment  that  abuses  prayer  by 
turning  it  into  a  political  weapon. 

While  the  Constitution  rightly  prohibits  legislative  bodies  from  making 
laws  regarding  established  religion,  laws  that  constrain  inappropriate  use  of 
religious  property,  funds,  etc.,  are  necessary.   This  should  not  and  has  not 
precluded  public  debate  about  the  conduct,  role,  and  influence  of  religion  in 
public  affairs.    But  this  continuous  need  to  clarify  the  public  role  of  religion 
must  not  be  subverted  by  lobbyists  who  confuse  discussion  and  advocacy, 
especially  an  advocacy  that  seeks  to  subvert  our  precious  First  Amendment 
rights. 
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Mr.  Canady.  We  are  now  going  to  move  to  our  remaining  wit- 
nesses. We  are  going  to  change  the  format  a  little  here  and  ask 
that  all  the  witnesses  now  come  forward.  I  will  introduce  each  of 
the  witnesses;  but  if  you  would  all  come  forward.  We  want  to  make 
certain  that  all  the  witnesses  have  an  opportunity  to  testify,  so  if 
each  of  you  would  come  forward,  then  I  will  introduce  you. 

The  members  of  the  subcommittee  have  votes  in  Washington 
later  this  afternoon,  so  we  are  going  to  have  to  conclude  in  short 
order. 

While  the  witnesses  are  being  seated,  I  will  announce  that  one 
of  our  scheduled  witnesses  will  not  be  with  us.  Don  Feder's  father 
passed  away  and  he  will  be  unable  to  be  here.  We  certainly  extend 
to  Mr.  Feder  our  condolences  in  the  loss  of  his  father. 

I  want  to  introduce  all  of  the  witnesses  now  and  then  we  will  rec- 
ognize you  in  turn. 

The  next  witness  is  Father  Richard  John  Neuhaus,  president  of 
the  Institute  on  Religion  and  Public  Life.  In  addition  to  his  17 
years  of  experience  as  a  senior  pastor  in  Brooklyn,  Father  Neuhaus 
has  authored  several  books  and  held  Presidential  appointments  in 
the  Carter,  Reagan,  and  Bush  administrations.  Father  Neuhaus, 
we  are  pleased  you  are  with  us  today. 

Rabbi  Arthur  Hertzberg  will  also  testify.  Rabbi  Hertzberg  sits  on 
the  board  of  the  Interfaith  Alliance  and  is  president  of  the  Amer- 
ican Jewish  Policy  Foundation.  He  is  also  Rabbi  Emeritus  of  the 
Temple  Emmanuel  in  Englewood,  NJ. 

We  will  also  hear  from  Rabbi  Mayer  Schiller.  Rabbi  Schiller  is 
a  Talmudic  instructor  at  Yeshiva  University  High  School  for  Boys 
in  Manhattan.  Rabbi  Schiller  has  authored  several  books  and  arti- 
cles, and  frequently  lectures  on  religion  and  politics. 

Another  witness  is  Mrs.  Lisa  Herdahl.  Mrs.  Herdahl  and  her 
husband  and  six  children  live  in  Ecru,  MS.  Mrs.  Herdahl  filed  suit 
in  Federal  court  to  stop  the  public  school  where  her  children  attend 
from  allowing  students  to  say  prayers  over  the  school's  public  ad- 
dress system. 

Our  final  witness  will  be  Mr.  Joseph  Infranco.  Mr.  Infranco  is  a 
member  of  the  New  York  State  Bar  Association  and  the  Christian 
Legal  Society,  and  was  involved  in  arguing  the  Lamb's  Chapel  deci- 
sion in  Federal  district  court. 

Again,  I  want  to  thank  all  of  the  witnesses  for  being  with  us 
today. 

It  is  essential  that  you  limit  your  testimony  to  no  more  than  5 
minutes  each.  We  wish  we  could  extend  more  time  to  each  of  you; 
we  appreciate  your  being  here.  But  in  order  to  hear  from  all  of  you 
and  hopefully  give  the  panel  here  an  opportunity  for  some  ques- 
tions, we  must  ask  that  you  limit  your  testimony  to  5  minutes. 

Father  Neuhaus,  please 

Mr.  Hyde.  Would  the  gentleman  give  me  15  seconds? 

Mr.  Canady.  I  certainly  will. 

Mr.  Hyde.  I  just  want  to  add  to  the  introduction  of  Father 
Neuhaus  that  he  has  written,  I  think,  the  leading  book  certainly 
that  I  have  encountered  on  the  question  of  religion  and  politics  en- 
titled "The  Naked  Public  Square,"  which  is  a  very  well-known  book 
and  authoritative  in  my  judgment  on  the  very  issues  we  are  talking 
about  today. 
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In  addition,  he  edits  a  magazine  called  First  Things,  which  is  a 
monthly  magazine  also  devoted  to  a  very  intellectual  discussion 
from  many  sources  and  many  points  of  view  on  religion  and  poli- 
tics. So  he  is  a  particularly  valuable  asset,  and  it  is  regrettable,  as 
it  is  with  the  rest  of  our  panel,  that  time  pushes  us  to  the  wall; 
but  thank  you. 

Mrs.  SCHROEDER.  Mr.  Chairman,  could  I  just  add  a  word  too  for 
Lisa  Herdahl?  I  really  know  it  has  been  a  great  sacrifice  for  you 
to  come  up  here,  it  has  been  very  hard  on  you  and  your  family,  and 
I  am  only  sorry  you  only  get  5  minutes  to  explain  what  it  is  like 
to  have  lived  through  all  of  this.  But  I  think  your  testimony  is 
very,  very  important  and  I  think  all  of  us  are  very  moved  when  a 
citizen  comes  to  petition  their  Government.  That  is  a  great  tradi- 
tion under  this  Constitution  that  we  are  very  proud  of,  and  thank 
you  so  much  for  having  the  courage  to  come,  and  we  really  appre- 
ciate your  being  here. 

Mr.  Canady.  Father  Neuhaus. 

STATEMENT  OF  FATHER  RICHARD  JOHN  NEUHAUS, 
PRESIDENT,  INSTITUTE  ON  RELIGION  AND  PUBLIC  LIFE 

Father  Neuhaus.  I  thank  you,  Mr.  Chairman,  and  Representa- 
tive Hyde  for  your  generous  additional  remarks. 

First,  I  am  not  here  to  advocate  or  to  oppose  a  constitutional 
amendment  with  respect  to  the  free  exercise  of  religion,  although 
1  do  have  some  definite  views  on  that.  My  testimony  is  to  the  effect 
that  as  a  nation  we  have  a  very  serious  problem  in  connection  with 
the  first  amendment  and  religion.  The  problem  is  a  relatively  new 
one,  dating  from  the  last  several  decades  of  Supreme  Court  juris- 
prudence. And  in  my  view  it  might  be  best  if  the  Court  would  rem- 
edy the  problem  that  it  has  to  such  a  great  extent  created. 

The  proposal  for  a  constitutional  amendment  has  arisen,  which 
is  not  an  amendment  about  school  prayer,  chiefly  or  centrally  and 
certainly  not  exhaustively;  it  has  arisen  because  many  thoughtful 
people  believe  rightly  or  wrongly  that  the  remedy  is  not  likely  to 
come  from  the  Supreme  Court.  That  is  essentially  a  political  deci- 
sion and  it  seems  to  be  a  decision  that  is  in  your  hands  as  the 
elected  representatives  of  the  people. 

Because,  in  fact,  religion  is  flourishing  in  America,  many  people 
find  it  hard  to  believe  that  we  have  a  serious  problem  with  the  free 
exercise  of  religion.  It  is  simply  counterintuitive  to  them.  There 
are,  however,  numerous  instances  in  which  religious  speech  and  be- 
havior is  penalized  by  government  policy,  and  these  instances  are 
by  no  means  limited  to  religion  in  public  schools.  Although  the  pub- 
lic school  classroom  since  1947,  the  Everson  decision,  has  been  the 
cockpit  to  which  most  of  these  battles  have  been  conducted. 

I  strongly  recommend  to  the  panel  that  you  look  with  particular 
care  at  the  instances  supplied  by  Prof.  Michael  McConnell  in  his 
testimony  of  June  8,  I  believe,  which,  I  think,  is  an  extraordinary 
valuable  summary  of  concrete  instances. 

As  important  as  these  specific  instances  of  hostility  and  discrimi- 
nation against  religion  are,  however,  there  is  a  deeper  problem  that 
poses  a  major  threat  to  the  future  of  democratic  governance  in 
America.  The  jurisprudence  and  public  policy  of  recent  decades  has 
contributed  to  creating  what  I  have  called  the  naked  public  square. 
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And  by  that  phrase  I  mean  pubHc  poUcy  and  public  Hfe  that  is  sep- 
arated from,  denuded,  of  the  deepest  convictions  of  the  American 
people,  convictions  that  are  for  most  Americans,  the  overwhelming 
majority,  derived  from  and  unavoidably  associated  with  religion. 
That  is  sociological  historical  fact. 

Why  does  this  circumstance  of  the  naked  public  square  threaten 
the  future  of  democracy?  The  democratic  practice  and  theory  of  our 
republican  form  of  governance  assumes  that  sovereignty,  legitimate 
authority,  is  derived  from  the  people,  as  in  "We  the  People."  The 
people  decide,  albeit  through  representative  institutions,  the  people 
decide.  And  they  may  decide  from  whatever  source  of  truth,  vision, 
inspiration,  normative  morality,  that  they  choose.  Including  reli- 
gion. Whether  we  approve  or  disapprove. 

Aristotle  defined  politics,  and  I  do  not  think  we  have  ever  had 
a  better  definition,  politics  he  said  is  free  persons  deliberating  the 
question,  How  ought  we  to  order  our  life  together?  And  I  suggest 
that  the  "ought"  in  that  definition  indicates  that  politics  is  a  moral 
enterprise  inescapably.  It  is  the  deliberation  of  an  escapably  moral 
question  such  as  what  is  just,  what  is  fair,  what  serves  the  com- 
mon good. 

For  the  overwhelming  majority  of  Americans  moral  judgment  is, 
however  confusedly,  derived  from  religion.  By  declaring  that  reli- 
gion is  an  exclusively  private  matter  that  cannot  be  allowed  to  im- 
pinge upon  our  political  deliberation  and  public  action,  the  twisted 
jurisprudence  of  recent  decades  has  driven  a  wedge  between  the 
moral  judgment  of  the  American  people  and  their  public  role  as 
citizens  who  must  deliberate  how  we  are  to  order  our  life  together. 

As  the  late  Chief  Justice  Warren  Burger  pointed  out,  among 
many  others,  we  have  turned  the  religion  clause  of  the  first  amend- 
ment on  its  head.  Grammatically  and  historically  it  is  one  clause, 
the  clear  purpose  of  which  is  the  free  exercise  of  religion.  In  recent 
decades,  however,  the  Court  has  pitted  the  no  establishment  provi- 
sion against  the  free  exercise  provision,  in  effect — and  this  is  what 
Justice  Burger  meant  by  turning  it  on  its  head — in  effect  making 
no  establishment  the  chief  purpose,  at  the  expense  of  the  very  free 
exercise  that  the  first  amendment  was  supposed  to  guarantee. 

The  unhappy  result  is  that  wherever  government  goes,  religion 
must  retreat,  lest  it  become  a  forbidden  establishment  of  religion. 
And  in  the  modern  world,  government  goes  almost  everywhere.  The 
unhappy  result  is  that  the  separation  of  church  and  state,  an  ex- 
traordinary important  concept,  has  come  to  mean  in  many  cases 
the  separation  of  religion  from  public  life.  And  in  the  language  of 
the  social  sciences,  this  is  a  sure  formula  for  the  moral 
deligitimation  of  our  form  of  constitutional  government. 

The  naked  public  square  cannot  be  sustained  democratically,  as 
witness  the  concerns  that  have  brought  this  hearing  into  being. 
Thank  you. 

[The  prepared  statement  of  Father  Neuhaus  follows:] 
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My  name  is  Richard  John  Neuhaus,  and  I  am  a  priest  of  the 
Archdiocese  of  New  York.  I  am  also  president  of  the  Institute  on 
Religion   and  Public  Life,  a  nonpartisan,  interreligious  research   and 
education  institution  here  in  New  York  City.  In  addition,  I  am  editor 
in  chief  of  FIRST  THINGS,  a  monthly  journal  of  religion  and  public 
life,  which  is  the  nation's  premier  forum  for  the  intellectual 
exploration  of  the  role  of  religion  in  contemporary  society,  with 
particular   attention    to   the   First   Amendment   and   church-state 
relations.   I  am  the  author  of  more  than  ten  books  dealing  with  the 
questions   before   your  committee,   including   The  Naked  Public  Square: 
Religion  and  Democracy  in  America.  I  served  as  chairman  of  the 
drafting  committee  of  the   1988   "Williamsburg  Charter  on  Religious 
Freedom,"  a  statement  that  has  elicited  the  support  of  a  very  broad 
range  of  religious,  political,  and  legal  leaderships  in  the  country.   In 
sum,    for   more   than    twenty-five   years,   the   relationship   between 
religion,   society,  and   the   state  in   the  American  constitutional   order 
has  been  a  primary   subject  of  my  research  and  writing. 

Permit  me  to  make  several  points  as  briefly  as  I  can,  and  then 
I  would  welcome  any  questions  from  the  distinguished  members  of 
this   panel. 

First,  I  am  not  here  to  advocate  or  oppose  a  constitutional 
amendment  with  respect  to  the  free  exercise  of  religion.  As  a  nation, 
we  have  a  very  serious  problem  in  this  connection.  The  problem  was 
largely  created  by  Supreme  Court  decisions  of  recent  decades,  and  it 
might  be  best  if  the  Court  could  remedy  the  problem.  The  proposal 
for  a  constitutional  amendment  has  arisen  because  many  thoughtful 
people  believe  such  remedy  is  not  likely  to  come  from  the  Court. 
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That  is  essentially  a  political  decision  which  I  leave  in  the 
responsible   hands  of  you,  the  elected  representatives   of  the  people. 

Because,  in  fact,  religion  is  flourishing  in  America,  many  people 
find  it  hard  to  believe  that  we  have  a  serious  problem  with  the  free 
exercise  of  religion.   There  are,   however,  numerous  instances  in  which 
religious   speech   and   behavior  is   penalized   by  government  policy,   and 
they  are  by  no  means  limited  to  religion  in  public  schools.  I  strongly 
urge  that  the  panel  consider  with  care  the  actual  cases  supplied  to 
you  by  Prof.  Michael  McConnell  in  his  testimony  of  June  7. 

As  important  as  these  specific   instances  of  hostility  and 
discrimination   against  religion   are,   however,   there  is   a  deeper 
problem  that  poses  a  major  threat  to  the  future  of  democratic 
governance  in  America.  The  jurisprudence   and  public  policy  of  recent 
decades  has  contributed  to  creating  what  I  have  called  "the  naked 
public  square."  By  that  phrase  I  mean  public  policy  and  public  life 
that  is  denuded  of  the  deepest  convictions  of  the  American  people  -- 
convictions  that  are,  for  most  Americans,  derived   from  and 
unavoidably    associated    with   religion. 

Why   does   this   threaten   the   future   of  democratic   governance? 
The  democratic  practice  and  theory  of  our  republican  form  of 
governance   assumes   that  "sovereignty"  is   derived   from   the  people   ~ 
as  in  "We  the  People."  The  people  decide,  albeit  through 
representative   institutions   that   are,   in   turn,   accountable   to   the 
people.   Aristotle  defined   politics   as  "free  persons  deliberating   the 
question.  How  ought  we  to  order  our  life  together?"  I  suggest  that 
that  is  the  best  definition  of  politics  available  to  us.  The  "ought"  in 
that  definition  indicates  that  politics  is  a  moral  enterprise;  that  is  to 
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say,  it  is  the  deliberation  of  inescapably  moral  questions  such  as. 
What  is  just?  What  is  fair?  What  serves  the  common  good? 

For   the   overwhelming   majority   of  Americans,   moral  judgment 
is,  however  confusedly,  derived   from  religion.   By  declaring  that 
religion  is  an  exclusively  private  matter  that  cannot  be  allowed  to 
impinge  upon  our  political  deliberation  and  public  action,   the  twisted 
jurisprudence   of  recent  decades   has   driven   a   wedge   between   the 
moral  judgment  of  the  American  people  and  their  public  role  as 
citizens  who  must  deliberate  how  we  are  to  order  our  life  together. 

As  the  late  Chief  Justice  Warren  Burger,  among  many  others, 
pointed  out,  we  have  turned  the  Religion  Clause  of  the  First 
Amendment  on  its  head.  Grammatically  and  historically,  it  is  one 
clause,  the  clear  purpose  of  which  is  the  free  exercise  of  religion.  In 
recent  decades,  however,  the  Court  has  pitted  the  "no  establishment" 
provision  against  the  "free  exercise"  provision,  in  effect  making  no 
establishment  the  chief  purpose,   at  the  expense  of  the  very  free 
exercise  of  religion  that  the  First  Amendment  was  supposed  to 
guarantee. 

The  unhappy  result  is   that,   wherever  government  goes,  religion 
must  retreat,  lest  there  be  a  forbidden  "establishment"  of  religion. 
And  in  the  modern  world,  government  goes  almost  everywhere.  The 
unhappy  result  is  that  "the  separation  of  church  and  state"  has  come 
to  mean  the  separation  of  religion  from  public  life.  In  the  language  of 
the  social  sciences,  this  is  a  sure  formula  for  the  "moral 
delegitimation"  of  our  form  of  constitutional  government.  The  naked 
public   square  cannot  be  democratically  sustained,  as  witness  the 
concerns   that  have  brought  these  hearings  into  being. 
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I  would  be  pleased  to  respond  to  any  questions  or 
observations. 


452 

Mr.  Canady.  Thank  you. 
Rabbi  Hertzberg. 

STATEMENT  OF  RABBI  ARTHUR  HERTZBERG,  RABBI 
EMERITUS,  TEMPLE  EMMANUEL 

Rabbi  Hertzberg.  I  am  very  much  inclined  to  beHeve  that  there 
is  a  personal  God,  on  the  evidence  of  what  is  happening  right  here. 

I  had  presumed  that  we  would  go  merrily  along,  each  of  us  testi- 
fying separately,  and  that  there  would  be  no  direct  engagement. 
Here  by  the  nature  of  the  draw,  because  you  are  running  late  and 
the  first  part  of  the  hearing  ran  very  long,  my  old  friend  and  spar- 
ring partner  Dick  Neuhaus  and  I  are  sitting  side  by  side  under  the 
limits  of  not  reading  prepared  testimony,  and  therefore,  in  5  min- 
utes, essentially  responding  to  each  other.  Let  me  say  flatly,  that 
I  think  he  misreads  the  constitutional  history  of  the  first  amend- 
ment. 

But  before  I  get  to  that,  there  is  a  lot  of  anecdotal  evidence  that 
has  been  coming  up,  from  here  and  from  there,  about  the 
schrecklicheit  and  the  horror  stories  of  what  has  been  happening 
to  young  people  who  come  to  school  and  want  to  say  a  prayer  in 
the  lunchroom  but  somebody  stops  them.  There  is  at  least  as  much 
anecdotal  evidence  about  children,  who  are  Jewish  children,  being 
harassed — or  for  that  matter  Moslem  children — ^because  they  re- 
main silent  during  the  singing  of  some  carols,  even  some  appar- 
ently nondenominational  carols. 

In  my  capacity,  20  years  ago,  as  president  of  the  American  Jew- 
ish Congress,  I  went  to  Dallas,  TX,  and  I  found  in  Dallas  that  there 
was  "released  time"  during  which  an  awful  lot  of  Evangelism  was 
taking  place  at  2  o'clock  in  the  afternoon  on  school  premises.  Of 
course,  the  Jewish  children  were  free  to  leave;  but  when  they  left 
they  were  being  taunted  as  minorities.  I  said  to  my  people  in  Dal- 
las why  don't  you  sue?  They  said.  Try  suing,  when  you  are  20,000 
Jews  in  Dallas  in  a  town  dominated  by  certain  kinds  of  twice-born 
Christianity.  The  notion,  therefore,  that  this  is  a  one-way  street, 
that  the  poor  little  children  who  want  to  pray  are  being  harassed, 
but  there  is  no  counterharassment,  is  simply  not  true. 

What  we  like  to  call  nowadays  in  Congress  "original  intent,"  the 
original  intent  of  the  first  amendment  is  crystal  clear  in  Madison's 
remonstrance  to  the  Virginia  Legislature  in  1785  and  in  the  var- 
ious writings  of  Jefferson  on  religion  and  state  in  America.  The 
original  intent  of  the  first  amendment  was  to  keep  the  religion  of 
the  majority  off  the  back  of  various  minorities.  I  would  quote  you 
Madison,  but  I  have  not  the  time.  I  have  a  long  passage  in  front 
of  me,  in  which  he  says  that  he  was  concerned  that  any  defense 
of  the  establishment  of  religion  would  tend  to  proscribe  all  dif- 
ferences of  opinion. 

The  public  square  is  not  empty  today;  it  is  not  naked.  The  public 
square  today  is  full  of  all  kinds  of  people  who  think  that  more  reli- 
gion of  their  kind  would  be  good  for  us.  What  the  first  amendment 
and  what  the  Constitution  of  the  United  States  defend  is  the  notion 
that  this  is  proscribed.  We  are  commanded  by  the  Constitution  not 
to  use  American  public  life  to  impose  our  opinions,  our  religious 
practices,  our  values,  each  upon  the  other. 
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Because  on  this  question  we  have  been  talking  anecdotally,  let 
me  be  anecdotal.  I  grew  up  in  the  city  of  Baltimore  and  I  went  to 
a  Jewish  parochial  school.  At  the  end  of  seven  grades  it  could  not 
continue.  The  school  had  no  money,  so  I  wound  up  in  the  public 
schools.  In  the  public  schools  in  Baltimore  in  the  1930's,  the  Lord's 
Prayer  was  said  as  the  nondenominational  prayer.  It  was  said  often 
that  it  is  nondenominational  because  it  does  not  necessarily  end 
with  "through  Jesus  Christ,  our  Lord."  I  sat  in  assembly  and  in 
school  a  sufficient  number  of  years  to  be  persuaded  by  the  domi- 
nant atmosphere  in  those  public  schools  that  I  was  not  really  quite 
a  true  American.  I  was  an  American  on  sufferance  because  a  true 
American  is  a  Christian  of  some  kind.  I  swore  to  myself,  which  is 
why  I  have  sat  through  this  meeting — this  is  the  first  time  I  have 
ever  testified  before  a  congressional  hearing,  and  I  came  here  be- 
cause I  have  three  grandchildren  and  a  fourth  on  the  way — and  I 
swore  to  myself  that  I  would  do  everything  within  my  power  to 
raise  my  voice  so  that  this  may  not  happen  to  them. 

I  have  one  more  point  to  make  and  I  am  sorry  that  Mr.  Hyde 
is  not  here.  There  is  a  difference  between  religious  expression 
which  you  go  to  in  your  church  or  your  synagogue  of  your  own  free 
will  and  accord,  there  is  a  difference  between  the  creche  that  you 
do  or  do  not  admire  on  the  lawn  of  the  local  Catholic  church  and 
the  creche  on  the  public  school  ground.  There  is  a  difference  be- 
tween the  menorah  in  my  synagogue  and  the  menorah  in  the  pub- 
lic place.  We  have  no  right  to  impose  upon  each  other  our  religious 
symbols. 

The  meaning  of  this  country,  the  meaning  of  America,  the  es- 
sence of  what  it  is  all  about,  is  that  no  one  in  America  is  ever  sup- 
posed to  be  made  to  feel  by  any  public  instance  that  he  is  not  quite 
part  of  America,  and  no  where  in  the  empty  public  squares  or  any 
of  the  rest  of  it  can  change  this  unalterable  constitutional  principle. 
My  grandchildren  must  be  defended  as  the  Constitution  defends 
them  against  religious  practices,  religious  atmospheres  which  are 
not  theirs. 

Thank  you. 

[The  prepared  statement  of  Rabbi  Hertzberg  follows:] 
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Emmanuel 


Mr.  Chairman  and  all  of  the  other  members  of  the  subcommittee: 

Some  thirty  years  ago,  in  the  immediate  aftermath  of  the  religious  tension  which 
surrounded  the  election  of  the  Catholic  John  F.  Kennedy  to  the  presidency,  I  spent  a  year 
doing  little  else  other  than  studying  the  question  of  the  place  of  religion  in  American 
society.  In  fact,  I  co-authored  a  book  on  this  subject  with  a  distinguished  Catholic  and 
Protestant.  I  came  to  the  conclusion  that  the  separation  of  church  and  state  in  America 
asked  something  very  new  and  quite  remaricable,  of  all  the  religions  in  America.  In 
theory,  almost  everyone  of  a  religious  tradition  asserts  their  own  theology  as  the  truth  — 
the  only  truth—  for  all  of  humanity.  Most  go  even  further  and  insist  that  they  must  use 
every  available  means  to  persuade  others  of  the  truth,  as  each  tradition  defmes  and 
proclaims  it  In  the  United  States,  we  agreed,  when  the  Constitution  was  ratified,  that 
each  religious  tradition  has  the  right  to  hold  its  own  view  of  itself,  but  ~  and  that  but  is 
crucial  ~  the  religions  of  America  agreed  to  self-limitation.   They  agreed  that  no  church 
or  synagogue  ~  or  mosque  or  ashram  —  would  try  to  use  the  state  to  impose  its  will  or 
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views  on  the  others.  The  religious  communities  agreed  to  a  new  "social  compact":    the 
survival  and  free  flourishing  of  each  of  the  traditions  is  a  good  to  be  protected  and 
encouraged  by  the  behavior  and  policies  of  all  the  others.  It  is  this  social  compact  which 
is  now  under  attack.  I  have  come  here  today  before  you  to  defend  this  hallowed 
American  doctrine. 

Let  me  deal  immediately  with  two  contentions  that  have  been  at  the  center  of  public 
discussion  in  these  hearings  on  "religious  liberty  and  the  Bill  of  Rights".  These 
arguments  have  been  frequently  used  by  those  who  advocate  state-sponsored  prayer  and 
other  forms  of  state-sponsored  religious  activity.  Those  who  keep  saying  that  "there 
ought  to  be  a  new  law"  offer  anecdotal  evidence  to  support  their  point  that  religion  is 
being  assaulted  in  American  public  life  and  that  school  children,  in  particular,  have  been 
widely  abused  by  being  denied  their  right  to  say  their  personal  prayers  within  public 
schools.  But  this  is  not  convincing  evidence:  There  are  at  least  as  many  stories  about 
children  who  have  been  harassed  for  remaining  silent  during  the  singing  of  Christmas 
carols,  or  who  have  been  taunted  and  maligned  for  exercising  their  constitutional  right  to 
walk  out  of  the  room  when  public  prayers  have  been  recited.  The  second  contention  is 
that  some  new  law,  or  perhaps  even  a  constitutional  amendment,  will  right  these  wrongs, 
and  especially  the  wrongs  that  are  being  done  to  small  children,  who  might  be  prevented 
form  saying  grace  for  themselves  before  or  after  meals  in  school  lunchrooms. 

Such  laws  already  exist.  It  is  long  established  that  the  right  to  private  personal  prayer 
anywhere  is  protected.  Every  citizen  is  just  as  protected  in  his  or  her  right  to  be 
different.  He  or  she  has  a  right  to  his  or  her  faith,  or  even  to  the  lack  of  any  faith.  More 
laws  will  not  create  more  sensitive  and  discriminating  teachers.  We  must  teach  all  the 
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teachers  the  distinction  between  personal  religious  speech,  which  is  absolutely  protected, 
and  all  forms  of  religious  coercion,  which  are,  without  a  doubt,  unconstitutional. 

Many  of  those  who  advocate  the  need  for  new  laws  claim  they  want  to  protect  the 
original  intent  of  the  American  Constitution.  But  the  writings  of  the  founders  refute  this 
claim.  Let  us  examine  the  writings  of  James  Madison,  who  although  he  firmly  believed 
in  the  superiority  of  Christianity,  nevertheless  pleaded  for  the  separation  of  church  and 
state.    The  arguments  of  Madison's  Memorial  and  Remonstrance  of  1785,  to  the 
legislature  in  Virginia,  are  often  quoted  as  the  authoritative  expression  of  what  was  in  the 
mind  of  the  future  author  of  the  First  Amendment    He  believed  that  church-state 
separation  was  the  best  way  not  only  of  protecting  religious  liberty,  but  also  of  promoting 
the  vitality  and  integrity  of  his  own  religious  community.  Above  all,  he  was  concerned 
that  attempts  to  defend  the  establishment  of  religion  would  actually  result  in  what  he 
called  "proscribing  all  difference  in  religious  opinion."     According  to  Madison,  we  must 
allow  for  full  equality  and  equal  freedom  of  expression  of  all  religious  traditions  if  we 
are  to  ensure  the  health  and  prosperity  of  both  the  State  and  our  religious  communities. 

Madison  thus  insisted  that  the  separation  of  church  and  state  did  not  give  the  Christian 
majority  a  rationale  for  complaining  that  its  rights  in  the  public  arena  had  been  lessened. 
The  church  in  Virginia,  and  those  in  several  other  colonies,  were  encouraged  to  flourish 
under  their  own  power,  but  they  were  forbidden,  even  for  their  own  good,  to  coerce  or 
lean  on  other  faiths  and  opinions. 

That  part  of  the  American  society  to  which  I  belong,  the  Jewish  community,  remains 
committed,  in  its  overwhelming  majority,  to  the  principles  advocated  by  Madison.  More 
than  ninety  percent  of  the  organized  Jewish  community  has  repeatedly  reaffirmed  its 
support  of  total  religious  neutrality  in  all  state  supported  institutions.  I  need  not  be  high- 
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sounding,  theoretical,  to  explain  the  reason  for  this  Jewish  opinion.  Public  prayer  in 
America  usually  means  Christian  prayer.  In  the  nineteenth  century,  when  the  public 
schools  were  dominated  by  Protestant  religious  forms,  the  Roman  Catholic  community 
brought  suit  several  times  against  reading  the  Bible  in  public  schools,  because  the  texts 
were  always  read  from  Protestant  translations.  Public  prayers  in  the  schools,  then  were 
Protestant  prayers,  so  the  Catholics  sued  to  have  them  banned.  Most  Jews  remain 
committed  to  the  position  of  the  Catholic  Church  more  than  a  century  ago.  Those  who 
are  raised  in  their  own  unique  religious  sensibility  should  not  be  forced  to  live  in  the 
atmosphere  of  other  peoples'  religion.  I  remember  as  a  child,  in  the  public  schools  in 
Baltimore,  hearing  the  Christian  prayers  in  class  and  at  assembly  so  often,  that  I  was 
reminded  everyday  of  something  against  which  I  thought  the  Constitution  protected  me. 
I  thought  I  was  being  taught  in  schools  that  a  true  American  is  a  Christian  and  that  I, 
therefore,  was  a  permanent  outsider.  I  sit  before  you  today  because  I  do  not  want  that  to 
happen  to  my  grandchildren,  in  this  land  of  liberty.  I  do  not  want  them  to  be 
overwhelmed  in  the  schools  by  religious  symbols  and  words  which  come  from  other 
faiths.  It  will  not  help  me  if  such  practices  are  made  legal  by  new  language  in  the  law.  It 
will  be  a  step  towards  the  enactment  of  Christianity,  or  at  least  of  its  atmosphere,  in  the 
public  schools. 

Let  us  not  invent  new  formulas  which  will  enable  the  religious  purposes  and  sensibilities 
of  one  part  of  our  society  to  coerce,  even  subtly,  all  of  the  rest  of  us.  Surely,  we  can 
protect  the  right  of  children  to  say  their  prayer,  their  various  ways,  without  making 
creches,  with  an  occasional  addition  of  Hanukah  menorahs,  an  inescapable  part  of  the 
public  school  scene.  I  would  be  less  than  candid  if  I  did  not  add  that  the  Jewish 
community  is  eager  to  join  in  the  defense  and  promotion  of  religious  expression  in 
American.  However,  we  must  not  allow  any  group  or  individual  to  manipulate  our 
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nation's  strong  religious  traditions  to  benefit  their  own  political  or  religious  agenda.  This 
country  belongs  to  all  of  its  citizens  and  to  all  of  its  spiritual  traditions. 
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Mr.  Canady.  Rabbi  Schiller. 

STATEMENT  OF  RABBI  MAYER  SCHILLER,  AUTHOR  AND 

LECTURER 

Rabbi  SCHILLER.  One  of  the  interesting  phenomena  of  our  time 
is  that  in  Communist  Europe,  after  the  collapse  of  the  Iron  Cur- 
tain, we  found  that  the  Roman  Catholic  Church  in  Eastern  Europe 
and  the  Orthodox  Church  in  Russia  emerged  almost  in  fiill  vitality, 
as  if  the  persecution  of  the  past  40  or  70  years  had  not  taken  place. 

I  think  it  is  very  instructive  to  compare  that  fact  to  the  state  of 
the  mainstream  churches  in  America  today,  who  are  in  disarray  in 
terms  of  doctrine  and  the  basics  of  their  faith.  And  I  would  put  to 
you,  gentlemen,  that  the  reason  for  that  is  the  public  square  cannot 
be  a  neutral  forum.  As  William  James  pointed  out  in  philosophical 
terms,  there  can  at  the  end  of  the  day  be  no  neutrality  on  the  ulti- 
mate questions  of  life.  And  therefore,  the  American  secularized  sys- 
tem of  the  past  30  years  in  which  on  the  one  hand  the  public  forum 
has  been  stripped  of  God,  and  on  the  other  hand  we  have  been  in- 
undated with  a  tremendous  media  apparatus  which  has  propa- 
gandized against  traditional  values,  took  the  American  people  and 
their  mainstream  churches  in  directions  which  were  unheard  of 
under  the  more  overt  coercion  of  communism. 

Before,  one  of  the  witnesses  testified  to  the  fact  that  he  would 
like  to  see  moral  values  taught  in  schools.  Well  obviously  the  teach- 
ing of  moral  values  is  a  coercion  of  a  certain  world  view.  It  is  a 
world  view  that  believes  moral  values  exist.  We  cannot  escape  the 
question  of  yes  or  no  to  our  values  and  we  cannot  escape  the  ques- 
tion of  yes  or  no  to  Grod.  Schools  are  not  neutral.  Everything  you 
do  and  teach  in  schools  embodies  a  certain  value.  The  kind  of  fam- 
ily you  project  in  your  textbooks,  the  way  the  people  speak  and 
dress  in  children's  stories,  the  way  you  teach  history  or  biology,  is 
expressing  a  certain  world  view.  This  should  put  to  rest  what  I  see 
as  one  of  the  many  lies  of  the  contemporary  Uberal  world  view 
which  is  that  they  are  advocating  a  neutral  school  system  and  a 
neutral  America  while  people  of  faith  are  advocating  a  certain  form 
of  propaganda. 

I  have  also  been  puzzled  throughout  the  testimony  here  today,  by 
the  new  strategy  which  has  developed  among  the  advocates  of  reli- 
gious faith  in  Ainerica.  Since  apparently  today  the  "in  thing"  is  to 
present  oneself  to  the  public  as  a  victim,  so  we  have  this  spectacle 
of  religious  people  sajdng  well,  we  are  victims  too,  you  are  perse- 
cuting us  now.  And  I  put  to  you  that  victimology  is  not  the  way 
for  us  to  reassert  faith  in  America  today.  The  way  to  reassert  faith 
in  America  today  is  to  say  that  in  all  our  public  institutions  we 
have  to  make  certain  choices,  you  cannot  be  neutral,  and  in  fact 
this  is  the  way  America  chose  for  180  years. 

We  are  talking  about  the  first  amendment.  The  first  amendment 
was  understood  up  until  the  Warren  Court  was  unleashed  upon 
America,  not  in  any  way  to  prohibit  prayer  or  Bible  reading.  As 
Wilmoore  Kendall  once  said,  'The  great  wall  that  Jefferson  spoke 
about  was  in  practice  as  porous  as  a  sieve."  And  that  is  the  way 
America  lived  180  years.  Were  there  abuses,  did  some  bad  things 
take  place?  Admittedly  they  did,  there  is  no  question  about  it. 
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But  what  I  put  to  all  of  you  is  that  we  are  faced  today  with  a 
crisis,  a  national  crisis  and  a  civilizational  crisis.  We  are  talking 
about  an  all  pervasive  decadence.  Everybody  complains  about 
crime,  children,  morality.  The  only  way  to  remedy  this  is  to  have 
the  mediating  bodies  in  society — schools,  families,  churches  and 
media — seek  to  correct  it.  You  are  not  going  to  change  the  situation 
in  inner-city  schools  and  neighborhoods  unless  you  allow  the  people 
that  are  educating  these  children  to  educate  them  on  the  basis  of 
religion  or  morality.  Otherwise,  it  is  a  hopeless  task. 

To  illustrate,  one  illustration  if  I  may,  I  understand  time  is 
short,  in  terms  of  how  I  think  neutrality  is  an  impossibility  in 
schools  and  the  public  square  all  together.  There  was  a  case  a  few 
years  ago — I  do  not  have  the  citations  with  me — in  Nebraska  public 
schools  where  a  group  of  Protestant  Evangelicals  did  not  want  to 
participate  in  gym  classes  because  they  felt  it  was  immodest  for 
boys  and  girls  to  play  together  dressed  as  one  does  in  gym  classes. 
And  the  response  of  the  courts  was  well  fine,  they  will  be  dismissed 
and  go  out  during  the  gym  classes.  Now  if  we  compare  this  to  what 
the  courts  did  in  the  early  1960's  in  terms  of  prayer  and  Bible 
reading,  you  get  a  sense  of  how  there  can  be  no  neutrality.  The 
courts  have  accepted  certain  standards  as  normative.  That  does  not 
indicate  neutrality.  It  was  fine  for  these  girls  to  be  sent  out  and 
to  experience  whatever  victimization  they  experienced,  that  was 
fine;  but  on  the  other  hand,  it  was  not  fine  for  atheists  and  other 
nonbelievers  to  be  excused  during  their  prayer  classes. 

I  understand  what  takes  place  in  America  today  essentially  is  a 
division  of  the  country,  between  those  who  are  pledged  to  tradi- 
tional values  and  those  who  are  against  traditional  values.  The 
only  thing  I  would  put  to  the  members  of  the  committee  and  to  all 
of  us  that  are  here  today  is  the  experiment  of  stripping  America 
of  values  and  religion  has  been  tried  for  the  past  three  and  a  half 
decades.  It  has  been  tried  and  tried  again  and  again.  It  has  failed 
utterly. 

It  is  time  now  to  return  to  the  system,  which  for  180  years  gave 
us  the  America  that  all  of  us  yearn  for  again  today  with  nostalgia. 

[The  prepared  statement  of  Rabbi  Schiller  follows:] 
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Prepared  Statement  of  Rabbi  Mayer  Schiller,  Author  and  Lecturer 


The  DUemma 

Is  there  an  area  of  society  today  where  the  signs  of  civilizational  decay  are  not 
readily  apparent?  We  often  hear  of  assorted  trees  in  the  forest  of  the  western  world  that 
are  on  the  verge  of  collapse.  Many  are  the  voices  concerned  with  one  or  another  aspect  of 
our  decline.  Groups  and  individuals  abound  that  seek  to  restore  sanity  to  our  families, 
schools,  communities,  courts,  police  and  military.  Others  realize  that  unless  the  lethal 
poison  of  the  entertainment  industry  is  somehow  stopped  all  our  efforts  will  probably 
prove  futile  for,  inevitably,  be  who  controls  television,  movies  and  popular  music  controls 
the  next  generation  and  our  future.  What  the  majority  of  those  who  bemoan  the  passing  of 
sane,  traditional  life  fail  to  grasp  is  that  it  is  not  this  or  that  particular  arena  where  the 
forces  of  decadence  have  triumphed.  They  reign  supreme  everywhere  from  the  casual 
disrespect  of  our  manners  to  endorsements  by  our  holder  of  highest  office  and  his  wife  of 
perversion  and  pre-marital  promiscuity.  There  is  nothing  that  has  not  been  rendered 
morally  (  and  physically)  ugly  in  the  past  three  decades. 

Now,  there  are  various  sources  for  that  which  has  befallen  us.  Yet,  the  underlying 
evil  is  a  moral  relativism  which  yields  a  failure  of  will,  a  sense  of  exhaustion  and  defeatism 
in  the  authority  structures  of  society.  Actually,  it  was  this  failure  of  will  which  produced 
the  collapse  of  normalcy  in  the  sixties.  Today  we  frequently  find  that  moral  relativism  has 
been  replaced  by  a  totalitarianism  dedicated  to  destroying  traditional  beliefs  and  values 
and  united  by  its  fanatical  desire  to  bury  European  civilization. 

Why  did  the  revolution  triumph  so  completely?  —  So  completely  that  those  who  are 
considered  "conservatives"  at  present  would  have  been  viewed  as  wild  eyed  radicals  just  a 
few  decades  back.  Indeed,  why  is  it  that  the  right  seems  always  content  to  do  battle,  lose 
and  then  accept  whatever  they  have  fought  against  as  normative  just  a  few  years  later? 

Why  was  the  opposition  to  everything  the  sixties  "rebels"  demanded,  from  a 
breakdown  of  the  family  and  elementary  civility  and  respect,  to  the  toleration  of  criminal 
behavior  in  schools  and  throughout  the  country,  so  readily  accepted  by  our  "leaders"  and 
meekly  acquiesced  to  by  the  citizenry? 

Yes,  there  is  a  murmur  of  unrest  in  the  land,  but  it  lacks  focus  and  a  clear 
understanding  of  the  nature  and  depth  of  our  problem. 

We  will  not  restore  our  families,  homes,  schools  and  communities  to  their  former 
state  before  what  we  may  term  the  great  eclipse  took  place,  via  line-item  veto,  term  limits  or 
even  the  balanced  budget  Nor  is  the  problem  gun  control,  the  United  Nations  or  the 
Federal  Reserve.  Although  as  far  as  sensing  the  magnitude  of  alienation  between  those  who 
govern  us  and  masses  of  people  who  feel  that  something  has  gone  terribly  wrong  the  militia 
types  are  a  far  better  barometer  than  is  the  tepid  Contract  With  America. 

Our  problem  is  intemaL  We  have  lost  the  moral  compass  that  guided  western  man 
throughout  the  centuries.  The  centuries  of  fiuth  and  civilizational  coherence  were  far  from 
perfect.  But  they  operated  within  the  framework  of  tradition.  Or  better  stated  Tradition. 
Until  quite  recently  the  inherited  wisdom  of  the  west,  derived  from  Sinai,  Bethlehem, 
Greece  and  Rome,  provided  our  particular  incarnation  of  the  Ultimate  Truths  that  have 
governed  all  men.  Man  was  turned  toward  the  Divine  and  loyal  to  the  rituals  of  his 
ancestors.  Today  all  this  has  been  largely  losL 
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Toward  A  Solution 

There  are  remnants  who  are  standing  firm  against  the  deluge,  but  they  are  just  that, 
remnants. 

Those  who  hope  to  slow  the  coming  dark  ages  will  have  to  realize  that  political 
battles  waged  over  non-essentials  may  be  fun,  but  they  will  not  reverse  the  death  of  a 
culture. 

The  real  counter-revolution  can  only  come  about  if  the  two  sources  of  control  in 
society  -the  schools  and  media-  now  firmly  in  the  hands  of  relativist  totalitarians,  are 
returned  to  those  loyal  to  Truth.  Further,  we  must  remove  the  bizarre  structure  of  legal 
impediments  to  this  restoration  erected  in  the  past  three  decades  by  those  who  would 
destroy  us. 

By  eliminating  religion,  authority,  standards  (academic  and  personal)  and  discipline 
from  education  and  by  allowing  free  public  expression  of  assorted  debaucheries  that  would 
have  shocked  a  mid-fifties  decadent  we  make  any  hope  of  reversing  the  processes  unleashed 
impossible. 

Schools  and  the  public  forum  cannot  be  "neutral"  areas.  One  must  teach  and  assent 
to  something.  Without  Divine  Tradition  the  vacuum  is  filled  by  a  value  free  secularism. 
There  is  no  escaping  the  choice. 

There  is  no  need  to  speculate  on  the  results  of  enforced  secularism  in  schools  and 
decadence  in  the  media.  The  results  are  all  around  us.  The  "liberal"  experiment  has  been 
tried  for  thirty  years  and  it  has  failed  —  utterly. 

If  the  plague  of  relativism  has  harmed  the  nation's  white  population,  it  has  crippled 
vast  numbers  of  non-white  Americans.  They  came  of  age  in  the  discipline-free,  G-d-free 
schools  of  leftist  dreams.  They  were  confronted  by  policemen  and  courts  rendered  impotent 
by  the  revolution.  They  were  raised  in  family-less  communities  created  by  the  liberals 
"sexual  revolution".  Not  taught  anything  in  school  about  how  to  live,  they  were  then 
educated  by  the  obscene  and  violent  cesspool  spewed  forth  by  the  unfettered  wickedness  of 
popular  culture.  They  are  the  ultimate  victims  of  liberalism  triumphant. 

What,  if  anything  can  still  be  done?  Of  course,  the  Schemp  and  Vitale  decisions 
must  be  overturned  by  any  means  possible.  But  that  is  only  the  beginning.  To  cite  just  one 
example  of  the  direction  things  must  go:  We  need  a  return,  not  to  Dick  and  Jane  (whose 
readers  were  the  sixties  "rebels"  and  whose  authors  allowed  them  to  triumph),  but  to  the 
McGuffey  readers.  We  need  to  see  to  it  that  those  who  educate  young  people  be  free  of  the 
noxious  doctrines  of  relativism  and  that  they  possess  the  will  to  teach  and  discipline. 

The  First  Amendment  has  been  used  as  a  smokescreen  for  decades  by  those  who 
would  radically  alter  the  nature  of  America.  Their  program  has  succeeded.  To  return  the 
constitution  to  its  original  meaning  will  require  either  Supreme  Court  decisions  which  roll 
back  the  damage  done  since  the  Warren  years  or  else  constitutional  amendments. 

We  need  to  clean  up  the  rot  which  is  popular  entertainment  and  the  ACLU  be 
damned.  The  constitution  as  originally  intended  was  not  meant  to  protect  the  purveyors  of 
hideousness. 

The  details  are  secondary.  What  is  needed  first  is  understanding  of  the  magnitude 
of  our  dilemma  and  the  fortitude  needed  to  address  it. 
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Will  any  of  this  restoration  come  about?  The  odds  certainly  aren't  good.  Probably 
the  remnants  will  have  to  gradually  reach  the  conclusion  that  the  nation  is  no  longer  theirs. 
Those  pledged  to  traditional  values  have  already  fled  the  public  school  system  in  large 
numbers.  If  current  trends  continue  they  will  have  to  emotionally  abjure  the  realm  in  ail  its 
manifestations. 

In  the  meantime,  though,  each  of  us  must  struggle  for  the  good.  As  Eliot  said,  causes 
are  not  won  or  lost  —  they  are  right  or  wrong.  Or  in  the  words  of  the  Mishneh,  "It  is  not 
upon  us  to  complete  the  task".  We  are  called  upon  to  merely  state  the  Good  and  work  for 
it.  The  rest  is  in  G-d's  hands. 
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ing  the  first  100,000  trees 
yourself,  and  report  back  af- 
ter you've  finished?  H 


The  Arduous 
Calling  of 
Religious 

Conservatives 

by  Rabbi  Mayer  Schiller 

/  think  that  trying  to  re- 
strain an  entire  contemporary 
age  is  like  a  passenger  in  a 
carriage  holding  on  to  the 
seat  in  front  ofhim  in  order  to 
stop  the  carriage.  He  deter- 
mines himself  in  continuity 
with  the  age,  and  yet  he 
wishes  to  hold  it  in  check.  No, 
the  only  thing  to  do  is  to  get 
out  of  the  carriage,  and  so 
hold  oneself  in  check. 

— Soren  Kierkegaard 

In  a  Western  world  seem- 
ingly bent  on  its  own  destruc- 
tion the  duty  of  religious 
conservatives  is  multi-lay- 
ered and  painfully  difficult. 

Before  exploring  the  nature 
of  this  task  it  would  be  help- 
ful to  spend  a  moment  clari- 
fying our  terms.  The  words 
liberalism  and  conservatism 
simply  do  not  do  justice  to  the 
apocalyptic  nature  of  the 
struggle  to  which  G-d  has 
summoned  all  good  men  in 
our  era.  They  are  soft  words 
that  seem  to  speak  of  issues 
about  which  there  are  de- 
bates, elections,  campaigns 
and  over  which  good  men 
may  disagree. 

Let  us  lay  this  pleasing 


myth  to  rest  quickly  and 
speak  the  truth  for  my  time 
with  you  is  short  this  morn- 
ing. 

Liberalism  is  not  a  political 
creed.  It  is  a  vile  combination 
of  sickness  and  evil .  Its  hatred 
of  faith,  decency  and  all  the 
beautiful  norms  and  tradi- 
tions of  Western  Man  has 
come  to  dominate  the  world 
we  live  in.  It  has  polluted  ev- 
erything in  life  that  we  once 
cherished:  our  schools,  sports 
and  entertainment;  our 
courts,  government  and  mili- 
tary. It  rules  supreme  even  in 
our  mainstream  religious  de- 
nominations. The  Democratic 
Party  is  its  standard  bearer 
and  has  been  for  62  years.  The 
Republican  Party  meekly  ac- 
quiesces to  whatever  perver- 
sity it  spews  forth. 

Talk  of  the  Republicans 
brings  us  to  the  second  term 
requiring  definition:  Conser- 
vatism. If  by  Conservatism 
we  mean  a  clear  and  firm 
commitment  to  the  faiths  of 
our  civilization,  to  the  uruque 
fusing  of  Sinai,  Bethlehem, 
Greece,  Rome  and  the 
Northland  which  is  Europe 
and  in  America  heavily  fla- 
vored by  the  standards  of 
Anglo-Saxondom,  then  Con- 
servatism is  just  another 
word  for  normalcy  and  the 
good,  in  short  for  decency. 

There  used  to  be  a  unified 
political  movement  in 
America  that  spoke  in  clear 
terms  for  this  sense  of  the 
good.  It  has  periodically 
threatened  the  establishment 
via  the  enthusiasms  which 
surrounded  MacArthur, 
McCarthy,  Goldwater,  Wal- 


lace and  Reagan.  The  last 
mentioned  achieved  electoral 
success,  but  was  effectively 
de-fanged,  having  little  if  any 
effect  on  our  national  and 
civilizational  decline. 

Today  in  the  place  of  this 
movement  we  find  a  wide 
assortment  of  remnants,  who 
have  managed  to  survive  the 
tidal  wave  of  decadence  that 
has  washed  over  this  once 
magnificent  civilization. 

Let  us  briefly  identify  them; 
There  are  those  Catholics 
who  have  managed  to  retain 
their  faith  despite  the  forces 
unleashed  by  Vatican  II. 
These  Catholics  find  their 
voice  in  journals  and  newspa- 
pers ranging  fron-.  The  Wan- 
derer, Crisis,  Fidelity,  New 
Oxford  Review  and  First 
Things,  who  believe  that  their 
own  hierarchy  is  still  essen- 
tially on  their  side,  to  those 
who  seriously  question  that 
proposition  such  as  Latin 
Mass  and  The  Remnant,  to 
those  such  as  77?^  Angelus 
and  The  Roman  Catholic 
who  are  convinced  that  their 
problems  begin  at  the  top. 

There  are  pockets  of  the 
Reformed  Church,  Lutherans 
and  Anglicans,  who  still  man 
the  barricades  of  their  centu- 
ries old  faiths. 

And  last,  but  certainly  not 
least  among  believing  Chris- 
tians there  are  the  amazing 
evangelical  and  fundamen- 
talist movements,  who  long 
ago  buried  by  the  media, 
have  outlived  both  Darrow 
and  Mencken  to  now  emerge 
as  the  largest  force  for  good 
on  the  American  scene. 

There  are  the  palecxons  of 
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the  Old  Right  who  yet  defend 
their  vision  of  a  pre-1932 
America.  And  who,  truly 
conunitted  to  the  truths  of  the 
Judeo-Christian  tradition, 
could  deny  that  America  then 
was  a  far  better  place  to  live 
than  it  is  today? 

There  are  the  neo<ons  who 
discovered  rather  late  in  the 
game  that  their 
policies  and 
those  of  their 
immediate  in- 
tellectual pre- 
decessors had 
brought  the  na- 
tion to  the  brink 
of  the  abyss. 
They  yearn  for 
a  return  to  the 
New  York  City 
of  the  40's  and 
50's  and  its  col- 
leges which 
provided  their 
youthful  radi- 
calism with  a 
setting  of  civil- 
ity, decency  and 
stability.  And  it 
must  be  noted 
that  of  late  their  "winding 
passages"  have  led  them  to 
contemplate  a  "return  of  the 
sacred"  and  issue  a  recent 
call,  however  vague,  for  Jews 
to  reconsider  their  faith .  Who 
knows,  perhaps  their  contact 
with  the  Christian  Right  v^dll 
lead  them  towards  further  re- 
flections on  their  own  faith. 
(Incidentally,  for  me,  it  was 
the  conservative  movement 
of  the  late  fifties  and  early  six- 
ties which  introduced  me  to 
Lewis,  Chesterton,  Belloc  etc. 
all  of  whom  helped  lead  me 
in  the  direction  of  Jewish  Or- 


By  and 


lishment 


America 
doesn't  ac 
cept  their 
own  faith 
as  true. 


thodoxy.) 

Finally  there  are  those  who 
following  in  the  footsteps  of 
a  Hume  or  a  Santayana,  or 
more  recently  Bumham  or 
Zoll,  who  base  their  Rightism 
on  the  empirical  givens  of  the 
human  condition.  And  who 
cannot  but  conclude  after  the 
past  six  decades  of  liberalism 
triumphant  that 
itis  a  creed  dedi- 
cated to  mania- 
cal schemes  pur- 
sued against  all 
rational  evidence 
and  indifferent 
to  human  suf- 
fering...be  it 
the  suffering  of 
those  under 
Communism  for 
seventy  years  or 
of  Zulu  and 
Afrikaner  in 
South  Africa,  or 
of  the  real  life 
victims  of  bus- 
sing, affirmative 
action  and  the 
wave  of  crime 
unleashed  upon 
the  nation. 

Having  identified  the  as- 
sorted remnants  that  have  re- 
sisted this  wickedness,  it  is 
worth  digressing  for  a  mo- 
ment to  discuss  the  relation- 
ship of  Jews  and  Judaism  to 
all  of  them.  There  is  little 
doubt  that  Judaism  as  re- 
vealed at  Sinai  and  am  plified 
in  the  Oral  Law  is,  in  its  affir- 
mation of  traditional  moral- 
ity, hierarchical  society,  sacred 
ritual  and  Ultimate  Truth,  at 
war  with  every  form  of  libercil 
decadence.  Why  then  have 
Jews  not  been  publicly  iden- 


tified with  those  who  assent 
to  value  in  contemporary 
America? 

There  are  several  answers 
to  this  question:  1)  By  and 
large  Establishment  Jewry  in 
America  doesn't  accept  their 
own  faith  as  true.  They  are 
not  believers.  Hence,  their 
adoption  of  liberalism,  the 
creed  of  those  who  despise 
faith. 

2)  Among  traditional  Jews 
the  matter  is  a  bit  more  com- 
plex. For  many  their  reluc- 
tance is  often  bom  of  a  desire 
to  support  any  individual 
who  evidences  sufficient  sup- 
port of  Israel,  reganlless  of  the 
damage  his  policies  may  un- 
lecish  upon  America.  (Hence, 
for  example  the  Modem  Or- 
thodox supported  Clinton 
over  Bush.)  For  the  more  tra- 
ditional Orthodox,  their  view 
is  that  they  must  be  con- 
cerned, first  and  foremost, 
with  the  physical  survival  of 
their  own  communities 
which  an  expcmsive  welfare 
state  will  best  facilitate. 

Both  these  views  are  linked 
by  their  inability  to  see  Jews 
as  responsible  participants  in 
general  society.  This  senti- 
ment is  decirly  rooted  in  cen- 
turies when  Jews  were 
persecuted  and  excluded 
from  society. 

Fortunately  there  are  in- 
creasing signs — and  certainly 
this  conference  prominent 
among  them — that  more  and 
more  traditional  Jews  are  be- 
girming  to  see  that  they  have 
a  practical  stake  in  society  as 
a  whole.  It  is  also  to  be  hoped 
that  they  will  recognize  the 
immorality  of  indifference  to 
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a  general  community  which 
grants  us  normative  status. 

3)  For  some  traditional 
Jews  who  live  emotionally  in 
modernity,  their  lives  become 
ideologically  compartmen- 
talized. In  shuJ  they  read  of 
Biblical  values,  but  their  real 
psyches  are  shaped  by  the 
mind-controlling  totalitar- 
ians  of  the  decadent  media. 

4)  And  this  relates  to  almost 
all  Jews,  there  is  the  ever 
present  fear  of  anti-Semitism. 
In  brief  the  belief  is  that  Gen- 
tiles who  take  their  religions, 
cultures,  nations  or  races  too 
seriously  may  decide  that 
Jews  are  not  a  part  of  them. 
This  has  led  traditionally  to 
Jewish  support  for  dvil,  con- 
tractual  and  economic 
decipherings  of  the  realm,  in 
other  words,  liberalism. 

To  digress  further  for  a  mo- 
ment on  a  topic  that  deserves 
much  deeper  elaboration,  I 
offer  my  own  personal  obser- 
vation having  journeyed  ex- 
tensively among  the  Right 
over  the  years  and  having 
spoken  at  length  to  assorted 
types,  ranging  from  the  Con- 
servative  Party  and  the 
H.N.P.  in  South  Africa,  to 
various  English  nationalists, 
to  Catholic  traditionalists,  to 
staunch  American  Old  Right- 
ists I  have  found  almost  no 
anti-Semitism,  if  we  define 
the  term  as  referring  to  one 
who  instinctively  dislikes  or 
fears  all  Jews  for  no  reason.  I 
did  find  people  who  disliked 
507Tje  Jews  for  very  good  rea- 
sons. However,  in  all  my 
travels  I  have  invariably 
found  non-Jews  of  the  "hard 
right"  more  than  happy  to 


embrace  Jews  who  stand  to- 
gether with  them  in  defense 
of  their  and  our  civilization. 

To  return  to  the  matter  at 
hand,  what  are  these  rem- 
nants to  do  in  the  face  of  a 
society  where  all  the  means  of 
communication,  education 
and  government  have  been 
wrested  from  them? 

Well,  first  they  must  make 
absolutely  sure  that  their  own 
minds  and  souls  are  pure,  that 
they,  unlike  the  Republicans 
and  far  too  many  mainstream 
conservatives,  do  not  view  as 
somehow  normal  what  this 
nation  has  become. 

They  must  realize  that  ev- 
erything spewed  forth  by  the 
post-1963  Americcm  elite  (to 
select  a  somewhat  arbitrary, 
but  telling  date)  has  been  vile, 
that  its  thoughts  are,  to  use 
the  Hebrew  phrase,  trei£ 

They  must  learn  to  abjure 
the  realm.  Its  government  is 
not  theirs,  nor  its  educational 
system  nor  its  entertairunent. 
Even  its  dress,  manners  and 
very  gestures  are  perverse. 

Emotionally  their  home 
should  be  in  the  centuries  and 
even  recent  decades  of  sanity. 
A  good  rule  of  thumb  is  to 
look  at  any  aspect  of  nwxlemity 
and  see  it  as  it  would  have 
been  viewed  by  Americans  in 
1950,  or  better  still  in  1890. 

Indeed,  it  is  best  for  reli- 
gious conservatives,  espe- 
cially if  they  have  families,  to 
try  and  live  among  the  rem- 
nants of  sanity,  physically 
dose  to  sound  churches  and 
synagogues  and  their  atten- 
dant schools. 

The  public  school  system  is 
the  evil  regime's  brainwash- 


ing arm.  Decent  people 
should  shun  it. 

The  news  media  should  be 
viewed  as  we  looked  upon 
Pravda  in  the  old  days;  full  of 
lies  and  bent  upon  the  de- 
struction of  all  we  value. 

What  are  the  duties  of  reli- 
gious conservatives  in  con- 
temporary America  towards 
our  fellow  dtizens? 

First  we  must  be  ever  mind- 
ful that  most  Americans  to- 
day are,  indeed,  victims  The 
young  know  no  other  world 
than  that  of  television,  mov- 
ies, music,  shopping  malls, 
talk  shows  and  the  vile  pub- 
lic schools.  They  live  totally 
under  the  dark  wing  of  the 
world  created  by  liberals. 
Older  Americans  are  con- 
fused. Certainly  the  world 
seemed  better  ti^en,  but  tele- 
vision tells  them  it  wasn't,  so 
they  just  don't  know  what  to 
think.  This  is  the  world  in- 
habited by  the  George  Bushes 
of  our  time.  They  feel  some- 
thing is  out  of  line,  but  not 
possessing  a  clear  sense  of 
religion,  or  of  their  own 
dvilizational  identity,  they  are 
at  a  loss  to  offer  firm  opposi- 
tion to  the  decadence  or  pro- 
pose any  alternative  vision. 

To  both  the  above  groups 
our  response  should  not  be 
hatred  or  disdain,  but  a  pity 
bom  of  love.  They  had  their 
way  of  life  stolen  from  them 
and  no  one  they  look  to  can 
tell  them  where  to  find  it. 

It  is  only  by  having  first  es- 
tablished ourselves  firmly 
within  the  confines  of  sanity 
that  we  may  then  sally  forth 
among  the  natives  in  order  to 
return  them  to  elementary 
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decency.  This  is  not  an  easy 
task.  It  requires  the  skills  of  a 
deprogrammer  in  order  to 
free  a  soul  from  the  iron  grip 
of  the  childish  cult  of  mod- 
ernism. 

Yet,  it  is  to  this  task  that  we 
are  summoned  by  the  G-d 
that  calls  upon  us  to  care  for 
our  fellow  man  and  the  soci- 
ety that  we  ir\habit. 

We  have  thus  far  spoken 
about  personal /communal 
survival  and  the  rescue  of  in- 
dividuals from  the  horrors  of 
our  time.  What  about  the  na- 
tion as  a  whole?  Is  it  realistic 
to  think  that  the  trend  of 
Western  history  towards 
secularism  and  decadence 
can  be  reversed?  Can  the 
Washington-Hollywood 
control  be  broken? 

Sadly  it  would  seem  that 
those  who  control  the  educa- 
tion and  entert£iinment  struc- 
tures  control  the  next 
generation  and  the  rwtion's 
future. 

This  is  an  especially  trou- 
bling thought  when  one  real- 
izes that  America  will  in  the 
next  century  no  longer  be  a 
White  nation.  It  is  precisely 
non-White  Americans  who 
have  been  the  most  victim- 
ized by  liberalism.  They 
came  of  age,  so  to  speak,  in  a 
Leftist  dominated  nation. 
They  are  the  ultimate  chil- 
dren of  liberalism.  They  are 
also  our  future  majority. 

What  is  needed  is  a  power- 
ful flushing  out  of  the  na- 
tional arteries  by  a  political 
movement  unafraid  to  call 
good  and  evil  by  their  real 
names  and  to  act  accordingly. 

Toward   Tradition  and 


Rabbi  Lapin  have  performed 
what  is  known  in  Hebrew  as 
a  Kiddish  Hasham  (sanctifi- 
cation  of  G-d's  name)  by 
bringing  together  Jews  and 
Evangelicals  to  bear  witness 
to  G-d's  truths 
for  all  men.  This 
coalition  must 
be  enlarged  to 
include  all  man- 
ner of  Protes- 
tants and  Tra- 
ditional Catho- 
lics. It  can  also 
serve  as  a  forum 
to  unite  the 
paleo  and  neo 
cons,  who  as 
our  civilization 
nears  collapse, 
can  certainly 
find  better  en- 
enues  than  each 
other. 

In  truth  the 
only  Americans 
happy  with  the 
liberal  lunacy  are  the 
underclass  who  live  off  it  and 
the  power  elite  who  mania- 
cally enforce  it.  The  general 
populace  is  ill  at  ease  and 
might  well  respond  to  a  fear- 
less and  revolutionary  Right. 

The  result  of  our  struggle 
lies  in  G-d's  hands.  We  are 
merely  called  upon  to  act. 
Our  actions  will,  at  the  very 
least  show  many  Americans 
that  they  and  their  families 
can  emotiorwUy  secede  from 
the  decadence  and  live  a  life 
of  faith. 

People  often  ask  me  how  I 
became  a  conservative.  In  re- 
sponse I've  pointed  to  an 
early  love  for  Greek  and  Ro- 
man mythology  and  tfie  Bible 


Thaf s  one 


liberals  can't 
lie  to  me 
about.  I 
know  what 
the  homes, 
families, 
schools  and 
sports  of  the 
fifties  were. 


stories  my  mother  read  to  me. 
I've  noted  the  heavy  influence 
of  the  westerns  of  my  youth. 
I  certainly  wouldn't  be  here 
today  without  the  deep  im- 
pressions left  on  me  by  the 
Lone  Ranger, 
Davy  Crockett, 
the  Rifleman 
and  others.  In 
sum  G-d  al- 
lowed me  to 
live  in  the  fifties, 
the  last  period 
of  sanity  in  our 
history.  If  it  was, 
in  the  words  of 
Kuehnelt-Led- 
dihn,  already 
living  from  the 
"whiff  of  the 
empty  bottle,"  it 
was  still  a 
hearty  aroma. 

You  see  that's 
one  thing  the 
liberals  can't  lie 
to  me  about.  I 
know  what  the  homes,  fami- 
lies, schools  and  sports  of  the 
fifties  were.  I  know  what 
Brooklyn  was  then.  I  was 
there. 

And  in  that  Brooklyn  as  a 
boy  I'd  read  the  Chip  Hilton 
sports  books  of  Clair  Bee. 
Some  of  you  may  remember 
them .  They  featured  Chip,  the 
All- American  boy  whose  de- 
votion to  G-d,  his  mother  and 
sportsmanship  was  consis- 
tent with  the  values  of  that 
era.  And  his  coach  the  "Rock," 
old  Henry  Rockwell  who 
taught  the  boys  to  play  their 
best,  but  always  fair  and  square. 
I'd  like  to  read  to  you  the 
ending  of  a  typical  Chip 
Hilton  book.  Strike  Three 
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where  our  hero  has  saved 
some  "bad  boys"  from  the 
"other  side  of  town,  the  South 
Side"  and  helped  them  to 
stay  on  the  Valley  Falls  team 
and  win  the  state  baseball 
championship,  of  course. 

Remember  these  books 
were  read  by  all  and  not  re- 
garded as  "naive"  or  "sim- 
plistic." 

"Chip  tightened  his  grip  on 
the  shoulders  of  the  two 
South-siders.  All  the  worries 
and  troubles  had  been  worth- 
while after  all!  He  was  glad 
he  had  pjersisted  in  his  efforts 
to  win  the  friendship  of  these 
two.  They  were  really  on  the 
team  now...." 

"The  eyes  of  the  three  boys 
met  and  they  exchanged 
winks.  Then,  arm  in  arm,  they 
turned  toward  the  dugout 
where  Rockwell  stood  with  a 
happy  smile  and  an  out- 
stretched hand." 

Ladies  and  gentlemen  this 
is  the  America  that  liberalism 
killed.  With  G-d's  help  we 
can  restore  it.  ■ 


Rabbi  Schiller,  of  Yeshiva 
University  High  School  for 
Boys  in  New  York  City,  de- 
livered this  talk  at  a  Toward 
Tradition  Conference  in 
Washington,  D.C.,  on  Octo- 
ber 6, 1994. 
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Mr.  Canady.  Thank  you,  Rabbi  Schiller. 

Our  next  witness  is  Mrs.  Lisa  Herdahl.  We  thank  you  for  being 
here  today,  Mrs.  Herdahl. 

STATEMENT  OF  LISA  HERDAHL,  ECRU,  MS 

Mrs.  Herdahl.  My  name  is  Lisa  Herdahl  and  I  have  come  today 
at  the  request  of  the  committee  to  talk  about  the  importance  of  the 
separation  of  church  and  State  and  speak  to  you  firsthand  about 
religious  harassment  that  families  like  mine,  who  live  in  commu- 
nities where  they  are  in  the  religious  minority,  suffer  when  the 
separation  is  breached.  For  almost  2  years  my  family  has  been  har- 
assed and  stigmatized  because  we  live  in  a  community  in  which 
our  religious  beliefs  and  practices  differ  from  those  of  the  majority 
of  people  in  our  community. 

In  October  1993,  my  husband,  my  six  children  and  I  moved  from 
Wisconsin  to  the  small  community  of  Ecru,  MS.  This  was  so  that 
my  husband  could  find  work  and  that  my  children  could  be  near 
their  grandparents.  I  enrolled  my  five  oldest  children  in  North 
Pontotoc  Attendance  Center,  a  public  school  that  serves  kinder- 
garten through  12th,  and  the  only  public  school  in  our  community. 
At  the  time  I  enrolled  my  children  in  this  school,  I  learned  that 
vocal  prayers  were  broadcast  over  the  school  intercom  and  recited 
in  classroom  during  the  day,  and  that  the  students  at  the  school 
attended  religious  Bible  instruction  as  part  of  school  curriculum.  I 
stated  that  I  did  not  want  my  children  to  attend  the  Bible  classes 
or  to  participate  in  the  prayers. 

I  am  a  Christian  and  I  am  raising  my  children  as  Christians.  I 
believe  that  it  is  my  job  as  a  parent  and  not  the  job  of  public 
schools  to  teach  my  children  about  religion  and  prayer.  Religion  is 
something  that  my  children  learn  at  home  and  in  church,  and  I  did 
not  and  do  not  want  the  public  schools  telling  them  how  and  when 
to  pray.  However,  because  prayers  were  being  broadcast  over  the 
school  intercom  as  classes  were  beginning  in  the  morning,  my  chil- 
dren could  not  avoid  hearing  them.  I  was  particularly  concerned 
because  the  intercom  prayers  were  in  the  name  of  Jesus  and  I 
teach  my  children  to  pray  directly  to  God.  My  ability  as  a  parent 
to  teach  my  children  to  pray  and  our  religious  freedom  was  being 
undermined. 

Because  I  requested  that  my  children  not  participate  in  the  reli- 
gious instruction  at  school,  my  children  had  been  ridiculed  and  har- 
assed by  teachers  and  classmates,  and  falsely  called  devil  worship- 
ers and  atheists.  For  example,  as  my  son  David  was  leaving  his  el- 
ementary classroom  before  Bible  class,  one  of  his  classmates  also 
asked  to  leave  the  classroom.  His  teacher  said  words  to  the  effect 
that  David  does  not  believe  in  (Jod,  people  who  believe  in  God  go 
to  Bible  class,  those  who  do  not,  do  not  go  to  Bible  class.  David  was 
later  harassed  by  other  children  who  falsely  accused  him  of  not  be- 
lieving in  God. 

On  another  occasion  last  year  my  son  Jason  was  7  years  old  and 
in  second  grade.  His  teacher  placed  earphones  on  his  head  so  that 
he  could  not  hear  prayers  coming  over  the  intercom.  After  the 
teacher  put  the  earphones  on  Jason's  head,  his  classmates  re- 
sponded by  calling  him  football  head  and  baseball  head.  Jason,  who 
is  now  8,  has  continued  to  be  called  names  by  his  classmates  and 
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is  thumped  on  the  head  and  grabbed  by  the  ears.  It  is  no  wonder 
that  sometimes  he  does  not  want  to  attend  school. 

I  had  many  conversations  with  the  superintendent  of  the  school 
and  with  the  principal  and  assistant  principal  of  North  Pontotoc 
Attendance  Center,  to  request  that  the  school  stop  the  unconstitu- 
tional Bible  classes  and  prayers,  but  was  told  that  this  is  the  way 
things  were  done  in  Pontotoc.  I  even  appeared  before  the  Pontotoc 
County  School  Board  last  September,  and  although  the  board  mem- 
bers said  that  they  would  look  into  my  concerns,  I  never  received 
a  response  from  them. 

In  order  to  protect  my  children  I  had  no  choice  but  to  file  a  law- 
suit in  Federal  court  and  to  stop  the  school's  unconstitutional  prac- 
tices. As  a  result,  the  harassment  of  my  family  got  even  worse. 
Signs  appeared  all  over  our  town  in  support  of  school  practices.  I 
personally  received  death  threats  in  the  mail  and  my  family  has  re- 
ceived bomb  threats. 

Fortunately,  the  first  amendment  protected  us  in  court.  My  attor- 
neys from  the  People  for  the  American  Way  and  the  ACLU  of  Mis- 
sissippi asked  the  court  to  issue  a  preliminary  injunction  prohibit- 
ing the  prayers  over  the  intercom  and  in  the  classrooms.  The  school 
defended  its  practices  by  claiming  that  the  prayers  were  initiated 
and  led  by  students.  In  April  of  this  year,  Judge  Neal  Biggers  of 
the  U.S.  District  Court  for  the  Northern  District  of  Mississippi  is- 
sued a  decision  in  my  favor,  finding  that  the  prayers  over  the  inter- 
com and  in  the  classrooms  were  unconstitutional.  The  judge  said 
that  even  though  the  prayers  could  be  considered  as  what  the 
school  called  them,  student  initiated,  they  were  still  unconstitu- 
tional because  they  had  the  school  district's  seal  of  approval  and 
because  they  constituted  government  sponsor  of  religion  and  stu- 
dents were  like  captive  audiences  during  the  prayer.  The  judge  or- 
dered the  school  to  stop  allowing  the  intercom  and  classroom  pray- 
ers. There  will  be  a  trial  next  March  on  the  remaining  issues,  in- 
cluding the  Bible  classes. 

My  family's  experience  demonstrates  clearly  that  the  public 
schools  are  certainly  not  hostile  to  religious  practices,  as  some  peo- 
ple suggest.  I  have  heard  from  families  all  over  the  country,  many 
of  whom  have  faced  the  similar  violations  of  their  religious  free- 
dom. The  pressure  these  families  face  to  accept  religious  oppression 
is,  in  my  opinion,  far  greater  than  pressure  against  those  who  push 
for  government-sponsored  prayer.  Many  of  these  families  are  afraid 
to  come  forward  and  I  know  their  fear.  People  warned  me  not  to 
complain  about  organized  prayer  on  Pontotoc  schools.  They  warned 
me  of  the  danger  and  the  ridicule  we  would  face.  I  stood  up  for 
what  I  believe  is  right;  but  many  families  live  in  fear  of  coming  for- 
ward. 

My  family's  experience  demonstrates  why  the  separation  of 
church  and  state  is  so  important  to  all  Americans  and  to  religious 
liberty  and  freedom  of  conscience,  and  why  proposed  constitutional 
amendments  and  other  efforts  to  chip  away  at  the  separation  of 
church  and  state  are  so  dangerous.  Whenever  the  Government  is 
involved  in  sponsoring  religion,  particularly  by  providing  a  plat- 
form in  public  schools  for  organized  prayer,  as  it  was  done  in  my 
children's  school,  such  actions  invariably  lead  to  the  stigmatization 
of  members  of  the  religious  minority.  My  family  believes  deeply  in 
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God  and  our  religious  faith  is  important  to  us.  But  because  our  re- 
ligious beliefs  are  different  than  those  in  our  community,  we  have 
been  harassed  and  stigmatized. 

In  my  opinion,  Congress  will  only  worsen  this  sort  of  harassment 
and  this  sort  of  violation  of  rights  of  religious  minorities  if  it  acts 
to  encourage  school-sponsored  prayer.  I  believe  that  Congress 
should  reject  all  proposed  laws  that  encourage  government-spon- 
sored prayer  or  proposals  to  amend  the  Constitution  by  destrojdng 
the  very  protections  that  have  guarded  and  promoted  freedom  of 
religion  and  conscience  in  this  country  for  more  than  200  years.  If 
Congress  adopts  such  proposals,  it  will  heighten  the  oppression 
faced  by  my  family  and  many  thousands  of  other  families  that  are 
forced  to  endure  violations  of  their  right  to  be  free  of  government 
sponsorship  of  religion. 

Thank  you. 

[The  prepared  statement  of  Mrs.  Herdahl  follows:] 
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Prepared  Statement  of  Lisa  Herdahl,  Ecru,  MS 


My  name  is  Lisa  Herdahl  and  I  have  come  today  at  the  request  of  the 
Committee  to  talk  about  the  importance  of  the  separation  of  church  and  state  and  to 
speak  to  you  firsthand  about  the  religious  harassment  that  families  like  mine,  who  live 
in  communities  where  they  are  in  the  religious  minority,  suffer  when  that  separation  is 
breached.   For  almost  two  years,  my  family  has  been  harassed  and  stigmatized  because 
we  live  in  a  community  in  which  our  religious  beliefs  and  practices  differ  from  those  of 
the  majority  of  people  in  our  community. 

In  October  1993,  my  husband,  my  six  children  and  I  moved  from  Wisconsin  to 
the  small  community  of  Ecru,  Mississippi  so  that  my  husband  could  fmd  work  and  my 
children  could  be  near  their  grandparents.   I  enrolled  my  five  oldest  children  in  the 
North  Pontotoc  Attendance  Center,  a  public  school  that  serves  grades  Kindergarten 
through  12,  and  the  only  public  school  in  our  community.   At  the  time  that  I  enrolled 
my  children  in  this  school,  I  learned  that  vocal  prayers  were  broadcast  over  the  school 
intercom  and  recited  in  classrooms  during  the  school  day,  and  that  students  at  the 
school  attended  religious  Bible  instruction  as  part  of  the  school  curriculum.   I  stated 
that  I  did  not  want  my  children  to  attend  the  Bible  classes  or  to  participate  in  the 
prayers. 

I  am  a  Christian  and  I  am  raising  my  children  as  Christians.   I  believe  that  it  is 
my  job  as  a  parent,  and  not  the  job  of  the  public  schools,  to  teach  my  children  about 
religion  and  prayer.   Religion  is  something  that  my  children  learn  at  home  and  in 
church,  and  1  did  not  and  do  not  want  the  public  schools  telling  them  when  and  how  to 
pray.   Because  prayers  were  being  broadcast  over  the  school  intercom  as  classes  were 
beginning  in  the  morning,  however,  my  children  could  not  avoid  them.   I  was 
particularly  concerned  because  the  intercom  prayers  were  in  the  name  of  Jesus,  and  I 
teach  my  children  to  pray  directly  to  God.  My  ability  as  a  parent  to  teach  my  children 
to  pray  and  our  religious  freedom  was  being  undermined. 

Because  I  requested  that  my  children  not  participate  in  the  religious  instruction 
at  the  school,  my  children  have  been  ridiculed  and  harassed  by  teachers  and  classmates, 
and  falsely  called  "devil  worshipers  "and  "atheists."   For  example,  as  my  son  David 
was  leaving  his  elementary  classroom  before  one  Bible  class,  one  of  his  classmates  also 
asked  to  leave  the  classroom.   His  teacher  said  words  to  the  effect  that:    "David  doesn't 
believe  in  God.   People  who  believe  in  God  go  to  Bible  class  ~  those  who  don't,  don't 
go  to  Bible  class."  David  was  later  harassed  by  other  children  who  falsely  accused  him 
of  not  believing  in  God. 

On  another  occasion  last  year,  when  my  son  Jason  was  seven  years  old  and  in 
the  second  grade,  his  teacher  placed  headphones  on  his  head  so  that  he  would  not  hear 
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the  prayers  coming  over  the  intercom.  After  the  teacher  put  the  headphones  on  Jason's 
head,  his  classmates  responded  by  calling  him  "football  head"  and  "baseball  head." 
Jason,  who  is  now  eight,  has  continued  to  be  called  names  by  his  classmates  and  to  be 
thumped  on  the  head  and  grabbed  by  the  ears.   It  is  no  wonder  that  he  sometimes  does 
not  want  to  go  to  school  in  the  morning. 

I  had  many  conversations  with  the  superintendent  of  schools  and  with  the 
principal  and  assistant  principal  of  North  Pontotoc  Attendance  Center  to  request  that 
the  school  stop  the  unconstitutional  Bible  classes  and  prayers,  but  was  told  that  this  is 
the  way  things  were  done  in  Pontotoc.  I  even  appeared  before  the  Pontotoc  County 
School  Board  last  September,  and  although  the  Board  members  said  that  they  would 
"look  into"  my  concerns,  I  never  received  a  response  from  them. 

In  order  to  protect  my  children,  I  had  no  choice  but  to  file  a  lawsuit  in  federal 
court  to  stop  the  school's  unconstitutional  practices.   As  a  result,  the  harassment  of  my 
family  got  even  worse.   Signs  appeared  all  over  town  in  support  of  the  school's 
practices.  I  personally  have  received  a  death  threat  in  the  mail  and  my  family  has 
received  bomb  threats. 

Fortunately,  the  First  Amendment  protected  us  in  court.    My  attorneys  from 
People  For  the  American  Way  and  the  ACLU  of  Mississippi  asked  the  court  to  issue  a 
preliminary  injunction  prohibiting  the  prayers  over  the  intercom  and  in  the  classrooms. 
The  school  defended  its  practices  by  claiming  that  the  prayers  were  initiated  and  led  by 
students.   In  April  of  this  year,  Judge  Neal  Biggers  of  the  United  States  District  Court 
for  the  Northern  District  of  Mississippi  issued  a  decision  in  my  favor  finding  that  the 
prayers  over  the  intercom  and  in  the  classrooms  were  unconstitutional.   The  Judge  said 
that  even  though  the  prayers  could  be  considered,  as  the  school  called  them,  "student- 
initiated,"  they  were  still  unconstitutional  because  they  had  the  school  district's  seal  of 
approval  and  because  they  constituted  government  sponsorship  of  religion  and  students 
were  like  captive  audiences  during  the  prayer.  The  Judge  ordered  the  school  to  stop 
allowing  the  intercom  and  classroom  prayers.  There  will  be  a  trial  next  March  on  the 
remaining  issues,  including  the  Bible  classes. 

My  family's  experience  demonstrates  clearly  that  the  public  schools  are 
certainly  not  hostile  to  religious  practices,  as  some  people  suggest.   I  have  heard  from 
families  all  over  the  country,  many  of  whom  have  faced  similar  violations  of  their 
religious  freedom.   The  pressure  these  families  face  to  accept  religious  oppression  is, 
in  my  opinion,  far  greater  than  the  pressure  against  those  who  push  for  government- 
sponsored  prayer.   Many  of  these  families  are  afraid  to  come  forward.   I  know  their 
fear.  People  warned  me  not  to  complain  about  organized  prayer  in  the  Pontotoc 
schools.   They  warned  me  of  the  danger  and  the  ridicule  we  would  face.   I  stood  up  for 
what  I  believe  is  right;  but  many  families  live  in  fear  of  coming  forward. 


474 


My  family's  experience  demonstrates  why  the  separation  of  church  and  state  is 
so  important  to  all  Americans  and  to  religious  liberty  and  freedom  of  conscience,  and 
why  proposed  constitutional  amendments  and  other  efforts  to  chip  away  at  the 
separation  of  church  and  state  are  so  dangerous.   Whenever  the  government  is  involved 
in  sponsoring  religion,  particularly  by  providing  a  platform  in  public  schools  for 
organized  prayer  as  it  has  done  in  my  children's  school,  such  actions  invariably  lead  to 
the  stigmatization  of  members  of  the  religious  minority.   My  family  believes  deeply  in 
God,  and  our  religious  faith  is  important  to  us.   But  because  our  religious  beliefs  are 
different  from  those  of  others  in  our  community,  we  have  been  harassed  and 
stigmatized. 

In  my  opinion.  Congress  will  only  worsen  this  sort  of  harassment  and  this  sort 
of  violation  of  the  rights  of  religious  minorities  if  it  acts  to  encourage  school-sponsored 
prayer.  I  believe  that  Congress  should  reject  all  proposed  laws  that  encourage 
government-sponsored  prayer  or  proposals  to  amend  the  Constitution  by  destroying  the 
very  protections  that  have  guarded  and  promoted  freedom  of  religion  and  conscience  in 
this  country  for  more  than  200  years.   If  Congress  adopts  such  proposals,  it  will 
heighten  the  oppression  faced  by  my  family  and  thousands  of  other  families  that  are 
forced  to  endure  violations  of  their  right  to  be  free  of  government  sponsorship  of 
religion. 
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Mr.  Canady.  Thank  you,  Mrs.  Herdahl.  We  appreciate  your  testi- 
mony. 

Our  final  witness  is  Mr.  Joseph  Infranco. 

STATEMENT  OF  JOSEPH  P.  INFRANCO,  MIGLIORE  & 
INFRANCO,  P.C. 

Mr.  Infranco.  Mr.  Chairman  and  members  of  the  committee,  it 
is  a  pleasure  to  be  here.  Thank  you  for  the  invitation  to  testify,  al- 
though asking  a  practicing  attorney  to  limit  comments  to  5  minutes 
is  perhaps  cruel  and  unusual  treatment. 

For  the  sake  of  time,  I  am  gratified  to  see  that  the  issues  are 
being  refined  to  the  balance  of  the  establishment  clause  and  the 
free  exercise  clause.  I  am  also  of  the  opinion  that  the  establishment 
clause  has  been  overwhelming  the  free  exercise  clause. 

When  I  hear  stories  that  of  Mrs.  Herdahl,  I  am  legitimately  sorry 
for  some  of  the  abuses  her  children  have  suffered.  However,  I 
would  like  to  look  in  a  greater  context  at  some  of  the  observations 
I  have  made  in  the  course  of  handling  quite  a  few  religious  freedom 
cases. 

In  1990-91  I  argued  the  Lamb's  Chapel  decision  in  Federal  dis- 
trict court  and  was  successful  in  being  involved  in  losing  three 
times  before  it  got  to  the  U.S.  Supreme  Court  where  they  would 
not  let  me  touch  it  an3miore.  Lamb's  Chapel  basically  dealt  with  a 
New  York  State  education  law  provision  which  had  been  inter- 
preted to  say  that  any  organization  could  go  to  a  school  facility 
Eifter  hours  and  could  rent  the  facility  for  expressive  speech,  with 
the  exception  of  a  religious  organization.  We  challenged  that  as  un- 
constitutional in  its  application  and  the  Supreme  Court,  of  course, 
reversed  the  lower  court's  decision.  In  a  9-to-O  decision,  the  Su- 
preme Court  stated  that  certain  types  of  speech  cannot  be  pre- 
ferred at  the  expense  of  others.  What  was  perhaps  more  disturbing 
for  me  than  the  lower  court  decisions  was  the  brief  of  the  State  at- 
torney general  as  an  intervenor  in  support  of  the  statute.  In  his 
brief,  the  attorney  general  noted  that  it  was  fundamentally  reason- 
able to  permit  access  to  school  property,  "only  where  it  served  the 
interest  of  the  public  in  general  rather  that  of  sectarian  groups." 
He  went  on  to  say  as  follows,  "religious  advocacy  serves  the  com- 
munity only  in  the  eyes  of  its  adherents  and  yields  a  benefit  only 
to  those  who  already  believe." 

This  astonishing  piece  of  antireligious  rhetoric  was  very  disturb- 
ing to  the  court.  Justice  Scalia  in  particular  was  rather  shocked 
and  the  school  district  attorney  disassociated  himself  from  the 
statement  in  the  State's  own  brief.  What  was  a  great  concern  to 
many  people  was  that  this  was  not  the  official  position  of  an  orga- 
nization of  atheists;  it  was  the  position,  the  stated  position  of  New 
York  State.  Justice  Scalia  went  on  with  undisguised  sarcasm  to  ask 
the  following.  "When  I  was  in  New  York,"  he  said,  "they  actually 
granted  tax-exempt  status  to  religious  organizations  on  the  theory 
that  they  did  some  good.  Tell  me,  do  you  still  do  that  in  New  York, 
counsel?"  Justice  Scalia  further  asked,  "now  that  you  have  it 
straightened  out,  how  is  the  new  regime  doing  there?"  The  position 
of  the  attorney  arguing  on  behalf  of  the  school  district  was  as  fol- 
lows: The  school  district  would  allow  a  debate  on  family  values 
with  atheists,  Communists,  socialists  and  agnostics,  but  as  soon  as 
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you  add  a  minister  in  the  equation,  the  speech  becomes  impermis- 
sible. That  was  the  gist  of  the  argument  and  position  of  the  State 
of  New  York. 

During  the  htigation  of  Lamb's  Chapel  I  spoke  with  various 
school  district  attorneys  who  said  to  me  they  were  frightened  by 
the  potential  for  religious  expression  in  schools.  To  my  amazement, 
one  attorney  said  he  advised  his  school  to  cancel  their  annual  per- 
formance of  Handel's  "Messiah."  I  asked  why  in  the  world  did  you 
do  that?  He  replied  that  it  was  because  it  was  potentially  a  reli- 
gious expression.  I  asked,  are  you  going  to  also  tell  them  to  ban  the 
music  of  Johann  Sebastian  Bach,  or  are  you  going  to  pore  through 
your  literature  and  remove  Milton's  "Paradise  Lost,"  or  the  poetry 
of  William  Blake?  Where  are  you  going  to  go  with  this  sort  of  rea- 
soning? The  attorneys  for  several  school  districts  said  to  me  basi- 
cally, that  it  was  easier  to  throw  out  all  religious  references,  rather 
than  be  saddled  with  the  headache  of  deciding  what  is  permissible. 
They  would  rather  have  a  blanket  policy  excluding  all  religious 
speech. 

Another  example  that  I  encountered,  occurred  in  representing  a 
group  in  a  case  against  the  city  of  New  York.  I  represented  a  group 
of  approximately  400  to  500  Evangelical  Christian  police  officers 
who  called  themselves  New  York  City  Police  Officers  for  Christ. 
The  city  of  New  York  had  a  policy  in  which  the  second  floor  balcony 
at  One  Police  Plaza  could  be  used  for  any  ty^e  of  police  organiza- 
tion that  wanted  to  erect  a  display  telling  about  their  benevolent 
group.  Every  group  that  requested  access  was  given  access,  and 
there  were  people  who  posted  exhibits  based  upon  their  nationality, 
cultural  interests,  lifestyle,  and  sexual  preference. 

When  New  York  City  Police  Officers  for  Christ  put  in  an  applica- 
tion, they  were  told  no,  you  are  the  only  group  that  cannot  be  per- 
mitted because  the  nature  of  your  speech  is  religious.  This  occurred 
even  though  it  was  understood  that  all  of  the  prior  expressions 
were  private  first  amendment  expressions  and  were  not  being  en- 
dorsed by  the  city  of  New  York.  It  was  only  on  the  day  that  lawsuit 
papers  were  being  filed  that  the  city  of  New  York  relented  and  per- 
mitted the  display.  Even  after  the  exhibit  was  scheduled,  2  days 
before  the  exhibit  my  clients  called  me  in  a  panic  because  the  city 
had  imposed  a  list  of  arbitrary  limitations.  You  can  have  a  Bible, 
but  you  cannot  open  it;  you  cannot  have  this,  you  cannot  have  that. 
I  was  actually  required  to  run  back  and  start  preparing  an  order, 
at  which  time  the  city  again  backed  off  and  allowed  the  exhibit  to 
go  forward. 

I  have  represented  numerous  Bible  clubs  in  equal  access  litiga- 
tion. It  is  astonishing  to  me,  and  one  of  the  reasons  I  believe  in  an 
equal  access  amendment,  is  because  the  amount  of  disinformation, 
it  is  astonishing  to  me  that  the  Federal  Equal  Access  Act  was 
passed  in  1984  with  wide  bipartisan  support.  The  U.S.  Supreme 
Court  gave  sweeping  approval  in  the  Mergens  decision  in  1990,  and 
I  am  still  constantly  telling  school  districts  that  they  cannot  dis- 
criminate in  matters  of  speech  where  the  speech  is  religious  or  po- 
litical, as  a  result  of  the  Equal  Access  Act.  Of  course,  the  law  ap- 
plies only  to  school  districts  where  a  forum  has  been  opened  up  for 
noncurriculum  clubs  to  meet,  as  I  am  sure  you  are  all  aware. 
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I  presently  have  a  matter,  for  example,  where  a  school  district 
said  we  will  consider  passing  up  our  Federal  funding  if  we  can 
keep  this  club  from  meeting.  I  said  you  are  still  required  to  permit 
the  club  to  meet,  because  under  Widmar  v.  Vincent,  there  is  still 
a  right  based  on  the  first  amendment.  It  is  a  basic  first  amendment 
principle  that  the  school  cannot  discriminate  against  speech  based 
upon  content.  Under  threat  of  litigation,  the  school  responded  that 
they  would  allow  the  club  to  meet,  but  would  impose  a  requirement 
that  the  people  who  run  the  club  not  discriminate  on  the  basis  of 
religious  faith  and  allow  anybody  of  any  religious  persuasion  to  run 
the  club.  I  said  that  is  absurd,  it  is  like  telling  the  Young  Repub- 
lican Club  you  have  to  have  a  democrat  as  a  president.  This  re- 
quirement was  tantamount  to  telling  a  Yeshiva  they  must  hire  a 
Moslem  to  teach  their  doctrine,  or  telling  a  Catholic  school  they  are 
required  to  hire  a  Protestant  to  teach  their  doctrine. 

Religious  speech  is  the  only  category  of  speech  that  is  exempt 
under  the  title  7  Federal  antidiscrimination  law  because  the  Su- 
preme Court  has  recognized  that  religious  speech  carries  a  unique 
mission  to  promote  its  own  view,  and  the  person  communicating 
the  speech  in  essence  becomes  the  message. 

The  case  I  just  spoke  of  is  presently  on  appeal.  I  have  handled 
approximately  10  to  15  cases  on  behalf  of  Bible  clubs  and  various 
religious  organizations  who  have  met  with  a  variety  of  hindrances: 
We  will  rent  a  facility  to  afterhours 

Mr.  Canady.  Could  you  wrap  up  in  about  30  seconds?  Your  time 
is 

Mr.  Infranco.  We  will  rent  a  facility  after  hours  but  at  an 
incareased  rental  rate,  or  you  are  limited  to  which  facility  you  can 
use.  Even  after  the  Lamb's  Chapel  decision,  I  am  currently  in- 
volved in  three  ongoing  cases  against  school  districts  which  have 
refused  to  rent  to  a  religious  organization  on  an  equal  basis  where 
a  forum  has  been  opened  for  expressive  speech. 

Let  me  say,  I  am  not  personally  in  favor  of  an  amendment  that 
would  impose  government-orchestrated  religious  speech.  But  I 
would  submit  to  this  committee  that  what  we  have,  in  fact,  is  a 
tendency  to  want  to  throw  ever3rthing  out  because  some  religious 
speech  presents  a  problem  and  the  rights  of  individuals  have  been 
compromised. 

I  would  suggest  to  you  that  an  amendment  based  upon  equal  ac- 
cess principles,  which  is  the  language  that  I  have  seen,  at  least  in 
section  I,  would  be  entirely  consistent  with  restoring  a  proper  bal- 
ance to  the  first  amendment.  Thank  you. 

Mr.  Canady.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Infranco  follows:] 
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Prepared  Statement  of  Joseph  P.  Infranco,  Migliore  &  Infranco,  P.C. 

MR.  CHAIRMAN  AND  HONORABLE  MEMBERS: 

I  would  like  to  thank  you  for  the  invitation  to  appear  before  this  Committee  to 
participate  in  this  important  discussion  concerning  our  religious  freedoms.. 

My  name  is  Joseph  P.  Infranco.  I  am  a  practicing  attorney  in  Suffolk  Coimty,  New 
York  and  a  partner  in  the  firm  of  Migliore  &  InfiBnco,  P.C.  I  am  presently  a  member  of 
the  Christian  Legal  Society  and  have  been  associated  with  groups  working  to  preserve 
religious  freedoms.  Over  the  past  few  years  I  have  been  involved  in  nimierous  cases 
dealing  with  religious  freedom,  both  in  the  public  schools  and  in  pubUc  facilities 
generally.  It  is  my  observation  that  there  is  an  increasing  atmosphere  of  hostility  toward 
individuals  and  religious  entities  seeking  to  express  Aeir  faith  in  a  public  forum.  This 
atmosphere  has  resulted  in  religious  speech  and  expression  being  singled  out  as  if  it  were 
an  evil  to  be  eradicated.  Too  often,  the  principles  of  governmental  accommodation 
toward  religion  have  been  overpowered  by  a  perception  that  any  private  religious  speech 
in  a  public  fora  is  inherently  malignant.  This  observation  has  produced  results  that  are  an 
affront  to  First  Amendment  principles  and  are  further  unjust  and  even  bizarre  in 
application. 

I  would  like  to  share  a  few  illustrations  with  the  Committee  to  reveal  the  extent  to 
which  this  attitude  prevails.  In  1990  and  1991 1  argued  the  case  of  Lamb's  Chapel  v. 
Center  Moriches  School  District  before  the  Federal  District  Court  in  Hauppauge,  New 
York.  The  Federal  Coiut  found  against  my  client  and  upheld  New  York  State  Education 
Law,  Section  414.    At  the  risk  of  over-simplifying,  the  Federal  court  upheld  a  poUcy  that 
allowed  a  school  district  to  rent  a  facility  after  school  hours  for  miy  type  of  expressive 
speech  other  than  religious  speech.    Religious  organizations  were  denied  the  right  to  rent 
facilities  after  hours  on  an  equal  basis  as  other  organizations.  The  U.S.  Supreme  Court 
reversed  the  District  Court  and  Federal  Court  of  Appeals,  Second  Circuit  in  a  imanimous 
decision,  holding  that  this  was  impermissible  discrimination.  This  result  was  not 
especially  remarkable.  What  was  astonishing  to  tiiis  writer  was  the  brief  of  the  New  York 
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State  Attorney  General  as  an  intervenor  in  support  of  the  statute  and  the  state's  right  to 
discriminate  against  religious  speech.  The  Attorney  General  noted  that  it  was 
"fundamentally  reasonable"  to  permit  access  to  school  property  "only  where  it  served  the 
interest  of  the  public  in  general,  rather  than  that  of  sectarian  groups."  The  Attorney 
General  further  stated  that  "religious  advocacy  . .  .  serves  the  community  only  in  the  eyes 
of  its  adherents  and  yields  a  benefit  only  to  those  who  already  beUeve".  ( New  York 
Attorney  General  brief  at  page  24).  What  is  frightening  about  this  piece  of  anti-religious 
bigotry  is  that  it  appears  not  as  the  position  of  an  organization  of  atheists,  but  rather,  the 
official  position  of  the  State  of  New  York.  The  Justices  on  the  Supreme  Coiut  were 
amazed  and  troubled  by  the  State's  assertion.  Justice  Scalia  asked  the  school  district's 
attorney  with  undisguised  sarcasm  whether  New  York  State  still  granted  tax  exempt 
status  to  religious  organizations  and  drew  a  round  of  laughter  when  he  further  inquired 
"How  is  the  new  regime  doing"? 

During  the  litigation  of  Lamb's  Chapel  I  spoke  with  attorneys  for  various  school 
districts  who  told  me  they  were  troubled  by  the  potential  for  religious  expression  in 
schools,  even  after  hours.  One  attorney  told  me  he  advised  his  school  district  to  cancel  a 
performance  of  Handel's  Messiah,  since  its  content  seemed  to  him  to  be  religious.  In 
amazement,  1  asked  him  whether  he  was  intending  to  exclude  the  music  of  J.S.  Bach  or 
literature  such  as  Milton's  Paradise  Lost,  or  the  poetry  of  William  Blake,  since  these  all 
had  religious  themes.  The  concept  of  a  strict  separation  of  church  and  state  has,  in 
practice,  gone  beyond  government  neutrality  to  outright  hostility.  Despite  the  unanimous 
Supreme  Court  decision  in  Lamb's  Chapel,  my  office  is  currently  involved  in  three  cases 
where  churches  have  been  denied  access  to  use  of  public  school  facilities  after  school 
hours  where  the  schools  opened  their  facilities  for  other  expressive  speech. 

Another  example  of  a  failure  to  afford  religious  speech  accommodation  and  equal 
access  occurred  in  a  matter  with  the  City  of  New  York.  I  represented  a  recognized  New 
York  City  Benevolent  organization  of  approximately  400  to  500  Evangelical  Christian 
Police  Officers  called  "New  York  City  Police  Officers  for  Christ".  The  City  of  New 
York  police  headquarters  had  a  long-standing  policy  of  permitting  Police  Benevolent 
Organizations  to  use  the  second  floor  balcony  to  put  up  exhibits  telling  about  their  various 
organizations.  The  City  of  New  York  permitted  every  requesting  group  access,  and 
allowed  exhibits  representing  many  nationalities,  cultural  interests,  lifestyles,  and  even 
sexual  preference.  The  only  organization  to  be  denied,  to  my  knowledge,  was  the  Police 
Officers  for  Christ.  The  only  stated  reason  was  that  their  content  would  be  "religious". 
This  position  was  expressed  even  though  it  was  clear  by  prior  usage  that  the  exhibitions 
were  a  private  First  Amendment  expression,  and  did  not  reflect  any  official  views  of  the 
City  of  New  York. 
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It  was  only  after  I  threatened  litigation  and  on  the  date  that  the  lawsuit  papers  were 
being  filed  that  the  City  relented  and  reversed  its  position  to  allow  the  exhibit.  Even  after 
allowing  the  exhibit,  two  days  beftire  the  exhibit  was  scheduled  to  open,  the  City  imposed 
a  long  list  of  arbitrary  restrictions  as  to  which  of  the  materials  could  or  could  not  be  used. 
Once  again,  it  was  only  after  the  threat  of  litigation  tiiiat  die  City  reversed  its  decision  and 
permitted  the  exhibit  to  go  forward. 

I  have  also  dealt  with  approximately  ten  to  fifteen  matters  involving  High  School 
Students  seeking  to  start  religious  clubs  under  the  Federal  Equal  Access  Act  in  Districts 
where  other  non-curriculimi  clubs  are  allowed  to  meet.  In  one  particular  case  now  in 
litigation,  the  school  district  went  on  record  and  stated  that  it  intended  to  explore  the 
option  of  giving  up  Federal  fimding  if  doing  so  would  remove  die  school  district  from  the 
requirements  of  the  Federal  Equal  Access  Act  The  District  finally  voted  to  allow  the 
Christian  Bible  Club,  but  only  after  imposing  a  requirement  that  the  club's  ofiBcers  could 
not  discriminate,  and  must  allow  non-Christians  to  lead  die  Club.  This  is  tantamoimt  to 
telling  a  Catholic  School  they  must  hire  Protestants  to  teach  their  doctrine,  or  requiring  a 
Yeshiva  to  employ  a  Muslim.  Although  the  overwhelming  majority  of  matters  are  settled 
after  correspondence  from  my  office  and  discussions  explaining  the  rights  of  students, 
many  students  involved  in  attempting  to  set  up  religious  clubs  are  still  initially  told  that 
such  clubs  are  impermissible.    The  attitude  prevails,  despite  the  fact  that  Congress 
passed  the  Equal  Access  Act  in  1984  with  wide  bi-partisan  support,  and  also  that  the  U.S. 
Supreme  Court  in  1990  gave  sweeping  approval  to  the  Federal  Equal  Access  Act  in  the 
case  of  Mergens  v.  Board  of  Education  of  Westside  Cpmmnnity  School  District. 

I  am  frequently  consulted  by  student  groiq)s  and  religious  organizations 
concerning  attempts  to  foster  disparate  treatment  of  religious  speech.  Some  examples 
among  the  cases  presented  include  the  following:  an  attempt  to  charge  religious 
organizations  a  higher  rental  fee  than  non-religious  organizations,  an  effort  to  limit  a 
Church  to  a  small  school  facility,  rather  than  the  larger  High  School  Auditorium,  and  an 
effort  to  review  a  Church  program  beforehand  to  censor  certain  type  of  religious  speech. 
In  dealing  with  student-led  Bible  Clubs  in  school  facilities,  I  frequently  encounter  issues 
where  a  school  district  says  a  club  may  meet,  but  not  as  an  "ofifical  club",  or  where  other 
restrictions  are  sought  to  be  imposed,  such  as  not  permitting  use  of  the  PA  system,  a 
student  mail  box,  or  not  allowing  posters  in  halls  to  advertise  meetings  on  an  equal  basis 
as  other  clubs. 

When  the  U.S.  Supreme  Court  removed  prayers  from  the  public  schools,  in  the 
case  ofEngel  V.  Vitale  in  1962,  the  Court  had  justifiable  concerns  with  the  concept  that 
the  State  had  written  a  prayer  and  was,  therefore,  advancing  a  particular  religious  belief 
What  began  as  a  legitimate  concern  has  blossomed  in  some  cases  into  an  effort  to  totally 
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deny  the  rights  of  individual  students  their  freedom  of  belief. 


I  respectfully  submit  to  this  Committee  that  the  pendulum  has  swung  too  far  since 
Engel  V.  Vitale.  1  believe  that  there  is  a  clear  trend  in  the  U.S.  Supreme  Coiut  toward  re- 
establishing a  more  balanced  relationship  in  the  area  of  church  and  state  relations.  The 
recent  U.S.  Supreme  Court  decision  in  Rosenberger  v.  The  University  of  Virginia  is 
fiuther  evidence  of  this  trend.    Unfortimately,  the  constitutional  landscape  has  been 
marred  by  a  lack  of  consistency  with  occasional  incomprehensible  or  inconsistent  results. 
Since  old  concepts  die  hard,  I  anticipate  many  years  of  continued  litigation  to  define  even 
the  most  basic  rights  of  speech  and  free  exercise  of  religion.  A  Constitutional 
Amendment  presents  an  opportunity  to  provide  consistency  and  prevent  the  fiuther 
erosion  of  our  religious  liberties. 

In  my  opinion,  these  issues  will  trouble  the  courts  for  many  years  and  the 
underlying  hostility  toward  religious  speech  will  cause  many  more  hardships  and  imjust 
results.  Recent  decisions  of  the  U.S.  Supreme  Court,  such  as  Rosenberger.  will  be 
implemented  only  through  a  lengthy  and  painstaking  process.. 

I  submit  to  this  Committee  that  the  proposed  Amendment  on  Prayer  and  Religious 
Practices  in  Public  Fora  would  expedite  enforcing  constitutional  rights  now  recognized  by 
the  U.S.  Supreme  Court.  An  Amendment  has  the  potential  to  prevent  years  of  litigation 
and  expense  and  restore  an  appropriate  balance  that  does  not  advance  or  establish  a 
religion,  and  yet  respects  the  rights  of  individuals  in  both  freedom  of  reUgion  and  free 
speech. 


JPIJc 

July  6,  1995 


482 

Mr.  Canady.  I  want  to  thank  all  the  members  of  this  panel  for 
their  testimony.  Your  testimony  has  been  very  helpfiil.  I  wish  that 
we  had  more  time  to  engage  in  questioning.  We  are  going  to  have 
a  very  limited  amount  of  time  for  that  purpose.  But  I  think  each 
of  you  provided  a  valuable  perspective  on  the  important  issues  that 
we  are  dealing  with. 

I  would  like  to  begin  by  asking  Father  Neuhaus  and  Rabbi 
Hertzberg  to  comment,  if  you  would,  on  the  two  recent  decisions  of 
the  Supreme  Court  that  I  mentioned  at  the  outset,  that  is  the 
Rosenberger  case  and  the  Capital  Square  Review  case.  Now  I  real- 
ize you  may  not  have  had  a  full  opportunity  to  review  those  cases, 
since  they  have  been  recently  decided;  I  have  not  fully  analyzed  all 
the  implications  of  those  cases  and  we  intend  to  pursue  that.  But 
if  you  have  some  observations  about  the  implications  of  those  cases, 
if  you  care  to  say  whether  you  think  the  Court  is  on  the  right  track 
or  not  on  the  right  track,  that  would  be  helpful  to  us. 

Father  Neuhaus.  I  had  had  a  chance  to  read  all  the  opinions  in- 
volved in  both  cases.  I  think,  while  I  am  pleased  with  the  outcome 
of  the  cases,  I  think,  we  have  to  recognize  that  the  majority  of  opin- 
ions did  not  address  the  underlying  arguments.  Oddly  enough,  I 
agree  with  Justice  Souter  in  his  dissent,  with  regard  to  his  criti- 
cism of  some  of  the  logic  implied  by  the  majority,  even  though  I  am 
glad  the  majority  came  out  the  way  it  did. 

It  does  not  begin  to  address  the  problems  posed  by  the  Lemon 
test.  It  does  not  begin  in  a  comprehensive  way  to  do  what  the 
court,  what  a  majority  of  the  court  over  the  last  15  years  has  re- 
peatedly said  needs  to  be  done,  and  that  is  to  address  a  self-con- 
fessed and  internally  contradicted  muddle  of  church-state  jurispru- 
dence. 

So  these  two  cases,  while  I  welcome  the  decisions,  in  no  way  do 
they  even  approximate  an  approach  to  a  resolution  of  the  problem 
that  your  committee  is  addressing. 

Mr.  Canady.  Thank  you.  Father. 

Rabbi  Hertzberg. 

Rabbi  Hertzberg.  I  have  not  had  a  chance  to  read  all  of  those 
decisions  and  the  dissents  carefully,  but  let  me  make  one  general 
comment,  which  is  what  I  think  you  would  like  to  elicit. 

I  certainly  believe  that  religious  speech,  free  exercise,  is  totally 
protected,  and  wherever  we  have  wandered  into  keeping  religious 
speech  from  being  exercised,  that  is  wrong.  The  problem,  however, 
is  that  religious  speech  needs  to  be  exercised,  certainly  when  under 
governmental  auspices  of  one  kind  or  another,  in  such  fashion  that 
it  is  not  either  directly  or  socially  coercive. 

Now  that  is  part  of  the  problem  that  this  committee  is  dealing 
with,  the  question  of  making  that  distinction.  How  do  we  protect 
religious  speech,  as  we  must,  as  the  Constitution  commands  us  to, 
as  the  country  wants  us  to — how  do  we  protect  religious  speech 
without  putting  that  religious  speech  in  the  situation  where  it  co- 
erces someone  either  socially  or  in  his  conscience?  And  as  Dick 
Neuhaus  was  saying,  the  Supreme  Court  itself  is  very  far  from 
having  found  its  way  through  this  thicket;  but  hopefully  it  will,  and 
hopefully  these  hearings  and  other  expressions  of  opinion  will  help. 

This  is  about  as  far  as  I  think  I  could  go. 

Mr.  Canady.  Thank  you.  Rabbi. 
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I  have  a  question  for  Mrs.  Herdahl.  Again,  we  appreciate  your 
being  here.  I  am  familiar  with  some  of  the  circumstances  of  your 
case,  in  addition  to  those  that  you  have  pointed  out,  and  as  I  un- 
derstand your  case,  there  is  a  factual  dispute  about  who  actually 
had  access  to  the  intercom  in  the  morning.  The  school  district  took 
the  position  that  that  was  something  that  was  open  to  those  who 
would  come;  the  Court  seemed  to  think  that  that  was  not  actually 
the  case  and  found  facts  that  would  support  the  position  you  had 
been  taking,  that  it  was  one  club  that  had  access  and  they  were 
a  specifically  Christian  club  that  put  out  an  explicitly  Christian 
message  every  day. 

Let  me  ask  you  this.  If  the  forum  had  truly  been  open  so  that 
your  children  would  have  had  an  opportunity  to  speak  on  the  inter- 
com along  with  other  children,  would  you  have  objected  to  that  as 
well? 

Mrs.  Herdahl.  Yes. 

Mr.  Canady.  Do  you  think  there  should  not  be  children  talking 
on  the  intercom  about  what  they  want  to  talk  about? 

Mrs.  Herdahl.  Religious-wise,  I  do  not  think  there  should  be 
any  over  an  intercom.  The  children  are  forced  to  hear  it.  I  do  not 
think  any  religious  brief,  any  religious  opinion  should  be  over  an 
open  forum  on  an  intercom,  made  to  go  into  a  classroom  where  kids 
cannot  leave;  if  they  leave  the  classroom,  they  still  hear  it  out  in 
the  halls,  they  still  hear  it  out  in  the  schoolyard. 

Mr.  Canady.  Let  me  ask  you  this.  In  the  Court's  memorandum 
opinion  the  Court  talks  about  a  process  that  you  went  through  with 
the  school  district  and  certain  agreed-upon  results  that  are  incor- 
porated in  the  Court's  order.  The  Court  says  that  the  students  in 
grades  7  through  12  may  hold  voluntary  student  devotionals  before 
school  hours  beginning  each  morning  in  the  school  gymnasium. 
Students  who  wish  to  participate  in  these  activities  may  choose  to 
go  to  the  gym  before  the  school  bell  rings. 

Did  the  Court,  here,  correctly  reflect  that  you  agreed  that  that 
was  appropriate  and  you  had  no  objection  to  that? 

Mrs.  Herdahl.  It  was  before  school  hours,  I  have  no  objection. 

Mr.  Canady.  The  Court  goes  on  to  say  the  plaintiff  and  her  coun- 
sel did  not  agree  to  these  preschool  activities  for  students  in  grades 
kindergarten  through  6,  citing  the  lack  of  the  ability  of  children  at 
this  age  group  to  make  a  meaningful,  voluntary  decision  to  attend 
or  not  to  attend.  Is  that  accurate  also? 

Mrs.  Herdahl.  Yes. 

Mr.  Canady.  The  Court,  nevertheless,  is  of  the  opinion  that  the 
parents  of  the  children  of  this  group  clearly  advise  the  school  stu- 
dent group  sponsoring  the  devotional,  and  said  the  agreed-on  pre- 
school activities  for  grades  7  through  12  may  also  be  attended  by 
the  younger  age  group.  Do  you  have  an  objection  to  the  younger 
children  attending  if  the  parents  give  their  approval? 

Mrs.  Herdahl.  Yes. 

Mr.  Canady.  Why  do  you  object  to  allowing  the  younger  children 
to  attend  activities  which  are  explicitly  approved  by  their  parents? 

Mrs.  Herdahl.  Children  at  a  kindergarten — I  have  six  children. 
Kids  that  are  from  kindergarten  to  say  sixth  grade  are  very,  very 
impressionable  at  that  age. 
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Mr.  Canady.  I  am  not  talking  about  the  children  making  the 
choice,  I  am  talking  about  when  the  parents  have  made  the  choice. 
As  parents,  you  make  choices  every  day  for  your  children  of  that 
age.  Why  do  you  object  to  giving  the  parents  the  right  to  make  this 
particular  choice  in  this  context  for  those  children  at  that  age? 

Mrs.  Herdahl.  I  do  not  think  the  parents  have  the  right,  at  that 
point,  to  make — the  parents  have  no  control  of  what  those  children 
are  hearing  at  school  at  that  age. 

Mr.  Canady.  No,  no.  We  are  talking  about  a  circumstance  where 
the  parents  have  consented  in  advance.  We  are  not  talking  about 
something  over  the  intercom;  we  are  talking  about  a  preschool  ac- 
tivity for  children  in  grades  1  through  6,  and  I  understand  you 
have  no  objection  for  the  older  children,  and  I  am  just  puzzled  as 
to  why  you  do  not  think  the  parents  should  have  the  right  to  allow 
their  children  to  attend  those  preschool  activities,  even  though  the 
children  are  of  a  younger  age? 

Mrs.  Herdahl.  I  do  not  understand  how  to  do  the  legal  part  of 
it,  but  I  just  do  not  believe  that  children  at  that  age,  they  are  very 
easily  told  how  to  think  and  what  to  believe. 

Mr.  Canady.  So  you  do  not  think  the  parents  should  be  able  to 
insure  that  they  have  an  opportunity  for  that  sort  of  instruction? 

Mrs.  Herdahl.  When  high  school  kids — ^an  older  child  has  the 
knowledge  to  know  and  to  understand  to  them  what  is  right  and 
wrong;  a  younger  child  does  not.  I  do  not  think  as  a  parent  we  have 
the  right  to  stick  our  kids  in  that  position  to  where  they  have  no — 
they  do  not  know  what  to  believe  and  what  not  to  believe  at  that 
age. 

Mr.  Canady.  So  that  is  a  right  you  do  not  think  parents  have, 
OK. 

Mrs.  Schroeder. 

Mrs.  Schroeder.  Mrs.  Herdahl,  I  think  that  the  chairman  is  try- 
ing to  construe  something  here  that  you  do  not  mean.  Your  case 
was  not  about  that  and  your  case  was  about  the  prayers  during 
school  hours,  coming  over  the  loudspeaker,  is  that  right? 

Mr.  Canady.  If  the  gentlelady  would  yield,  I  woiUd  be  happy  to 
provide  the  gentlelady  a  copy  of  the  Court's  memorandum  opinion 
in  which  this  specific  issue  was  discussed,  so  the  case  was  about 
this. 

Mrs.  Schroeder.  And  this  specific  issue  is  discussed  only  be- 
cause the  whole  topic  of  this  is  about  where  does  the  freedom  of 
speech  end,  and  that  is  freedom  of  religious  speech,  and  where  does 
the  establishment  clause  begin.  But  the  holding  was  about  clearly 
within  the  school  hours,  and  that  is  the  issue  that  the  gentle- 
woman is  here  talking  about. 

Mrs.  Herdahl.  With  the  younger  children,  also  with  a  preschool 
activity,  you  are  going  to  have  to  involve  the  school.  You  are  going 
to  have  to  involve  the  teachers,  you  are  going  to  have  to  have  those 
children — ^you  are  going  to  have  to  decide  which  child  is  allowed  to 
go,  which  one  has  parental  permission,  which  child — ^you  are  going 
to  turn  it  into  a  mess.  You  are  going  to  have  to  stand  at  the  door 
and  decide  is  this  child  to  hear,  oops,  you  are  not  supposed  to,  you 
go  sit  out  here  in  the  hall  while  your  friend  goes.  You  are  going 
to  have  to  bring  the  school  into  it  and  the  officials  in  it. 
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Mrs.  SCHROEDER.  So  there  becomes  a  part  where  you  have  to 
have  some  supervision,  you  cannot  let  schoolchildren  just  come  into 
the  gym  in  the  morning  before  school  and  do  whatever  they  want. 

Mrs.  Herdahl.  Right. 

Mrs.  Schroeder.  And  I  think  that  that  is  the  issue  of  the  age 
maybe? 

Mrs.  Herdahl.  That  is  right. 

Mrs.  Schroeder.  So  I  think  we  ought  to  clarify  the  record  on 
that. 

Rabbi  Schiller,  I  wanted  to  ask,  when  you  objected  to  the  Warren 
court,  was  that  the  decision  about  teacher-led  prayer? 

Rabbi  Schiller.  I  do  not  think  if  we  sat  here  throughout  the  en- 
tire afternoon  I  could  tell  you  what  I  objected  to  in  the  Warren 
Court.  Obviously  yes,  that  is  correct,  yes. 

Mrs.  Schroeder.  So  you  would  be  for  teacher-led  prayer  in  the 
schools,  in  the  public  schools? 

Rabbi  Schiller.  Absolutely,  yes.  Unapologetically  yes. 

Mrs.  Schroeder.  And  so  you  would  prefer  an  amendment  allow- 
ing teacher-led  prayers  in  the  schools,  to  clarify  that,  is  that  cor- 
rect? 

Rabbi  Schiller.  Yes,  that  is  correct. 

Mrs.  Schroeder.  I  wanted  to  make  that  very  clear. 

Mr.  Chairman,  I  think  that  one  of  the  big  problems  we  have  here 
is  if  we  are  going  to  do  teacher-led  prayer,  which  I  disagree  with, 
therefore,  we  need  an  amendment.  There  is  no  question  about  it. 
But  if  we  are  going  to  talk  about  the  freedom  of  speech  versus  the 
establishment  clause  in  the  first  amendment,  I  think  one  of  the  in- 
teresting things  that  has  come  out  of  these  hearings  is  that  many 
of  the  things  that  people  complain  about  have  been  either  an- 
swered by  the  Supreme  Court  or  answered  in  some  of  the  regula- 
tions coming  down.  And  one  of  the  issues  has  been  that  people 
have  not  gotten  this  information  clearly  and  that  many  school 
boards  and  many  school  administrations  or  public  administrations 
have  done  the  wrong  thing,  only  because  they  have  not  known 
what  to  do. 

So  it  really  seems  to  me  that  unless  we  go  as  far  as  wanting 
teacher-led  prayer,  which  I  would  agree  needs  a  constitutional 
amendment,  beyond  that,  I  do  not  really  see  where  we  are  going. 
It  seems  to  me  between  the  equal  access  laws  what  we  do  need  is 
a  clarification,  and  what  Dr.  Forbes  is  talking  about,  everybody 
lowering  their  voice  and  settling  it  as  they  have  tried  to  do  in  April 
with  the  statement  of  many  religious  groups  and  legal  groups,  and 
I  think  if  we  could  build  on  that,  we  could  really  begin  to  bring  this 
issue  to  closure. 

So  I  thank  you  very  much  and  I  appreciate  having  the  time. 

Mr.  Canady.  Thank  you,  Mrs.  Schroeder. 

Mr.  Hyde. 

Mr.  Hyde.  I  am  very  pleased  that  I  got  the  chance  to  come  here. 
I  have  learned  a  great  deal  and  I  think  these  are  very  useful  hear- 
ings, and  I  salute  you,  Mr.  Chairman,  and  the  staff  for  your  excel- 
lent and  eclectic  choice  of  witnesses.  I  think  it  was  great. 

I  just  want  to  make  a  few  very  quick  comments.  First  of  all,  we 
do  all  right  in  Congress.  Every  day  we  open  with  a  prayer  and  we 
rotate.  We  have  rabbis,  we  have  ministers,  we  have  priests,  we 
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have  chaplains.  And  everybody  stands  and  is  respectful,  listens  to 
the  prayer.  And  I  think  tolerance  is  the  one  value  that  we  do  not 
hear  a  great  deal  about.  As  a  people,  in  grammar  schools,  in  high 
schools,  we  are  ignorant  of  the  Moslem  faith,  do  not  know  much 
about  it  at  all.  It  would  be  great  to  know  something  about  it.  I 
would  like  to  hear  from  a  convinced  Moslem  about  their  faith.  The 
Jewish  faith,  we  know  so  little  about  it.  It  is  so  important,  we 
should  learn  from  a  rabbi;  Christianity. 

Where  is  the  tolerance?  Why  are  we  in  competition  with  each 
other?  We  should  welcome  each  other  if  diversity  means  an3^hing. 
I  think  Father  Neuhaus  has  it  exactly  right,  the  first  amendment's 
religion  clauses,  the  two  of  them,  were  the  result  of  most  of  the 
colonies  having  a  state  religion.  Congregationalism  was  the  State 
religion  of  Massachusetts  until  1833.  So  if  you  are  going  to  have 
a  National  Government,  you  cannot  have  the  Episcopal  faith  in 
Virginia  and  Congregationalism  in  Massachusetts.  You  are  going  to 
say  we  are  neutral,  there  will  be  no  national  religion.  However,  the 
reason  there  will  be  national  religion  is  so  you  may  freely  exercise 
your  religion.  Therefore,  the  no  establishment  clause  is  at  the  serv- 
ice of,  and  in  facilitation  to,  the  free-exercise  clause.  They  are  not 
in  opposition. 

I  do  not  see  a  big  problem  with  that,  except  some  people  do  not 
want  to  read  history  that  way.  Ethical  systems  without  the  sanc- 
tion of  religion,  moral  systems  without  the  sanction  of  religion  are 
just  illusory.  They  are  diaphanous.  They  are  not  going  to  work. 

So  one  last  thing,  on  the  Rosenberger  case,  I  do  not  take  a  lot 
of  comfort  from  that.  It  was  a  5-to-4  decision;  if  that  was  a  jury  it 
would  have  been  a  hung  jury.  All  of  these  critical  constitutional  is- 
sues seem  to  go  5  to  4.  If  somebody  had  a  headache  and  could  not 
follow  the  argument  and  excused  himself,  God  knows  what  our  con- 
stitutional jurisprudence  would  be.  Rosenberger  was  decided  on 
free-speech  grounds,  not  on  free  exercise,  so  it  did  not  address  the 
problem  that  we  are  wrestling  with  today.  So  I  do  not  take  a  lot 
of  comfort,  although  it  is  better  as  they  say  than  a  stick  in  the  eye. 
I  thank  you. 

Mr.  Canady.  Thank  you,  Mr.  Hyde. 

Mr.  Hoke.  And  as  much  as  I  regret  it,  I  would  like  to  ask  that 
each  of  you  confine  yourselves  to  about  2  minutes,  otherwise  we 
will  miss  our  plane. 

Mr.  Hoke.  Absolutely.  I  will  be  very  brief  I  want  to  point  out 
one  thing  if  I  might  to  Rabbi  Hertzberg.  I  just  feel  the  necessity 
to,  even  though  I  am  not  from  the  great  State  of  Virginia  as  my 
colleague  Mr.  Goodlatte  is,  I  feel  a  necessity  to  come  to  the  defense 
of  Mr.  Madison  and  what  he  was  about  with  respect  to  religious 
freedom. 

It  was  in  1776  when  he  was  just  25  years  old  that  he  persuaded 
George  Mason,  who  was  the  author  of  the  Virginia  Bill  of  Rights, 
to  change  the  religious-freedom  clause  to  remove  the  word  "tolera- 
tion", which  is  what  Mason  wanted  to  use  and  to  instead  use  the 
words  "free  exercise."  It  seems  to  me  that  that  pushed  clearly  the 
direction  toward  freedom  of  religious  exercise  in  a  way  that  was 
much  more  aggressive  than  what  you  had  stated.  I  just  felt  that 
Mr.  Madison  ought  to  have  his  due  on  that. 
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I  want  to  thank  all  of  you  for  the  testimony,  and  the  one  thing 
that  I  would  make  in  terms  of  an  overall  observation  is  that  a  con- 
stitutional amendment  may  well  not  be  the  right  solution,  but  it  is 
crystal  clear  that  we  have  only  just  begun  in  the  past  4  or  5  years 
to  give  greater  expression  to  the  free-exercise  clause,  which  it  de- 
serves and  which  it  must  have,  misinterpretation  of  the  establish- 
ment clause.  I  think  that  the  jury  is  still  out  as  to  whether  we  can, 
in  fact,  bring  balance  here  without  a  constitutional  amendment.  I 
do  not  know  how,  I  have  not  made  a  decision  on  that,  but  it  is  clear 
from  the  amount  of  confusion  that  exists  right  now  that  we  have 
got  to  move  this  in  a  much  more  defined  direction  that  the  Framers 
and  the  Founders  probably  wanted  us  to.  Thank  you,  Mr.  Chair- 
man. 

Mr.  Canady.  Thank  you,  Mr.  Hoke. 

Mr.  Goodlatte. 

Mr.  GkDODLATTE.  Thank  you,  Mr.  Chairman.  I  do  want  to  thank 
everyone  who  has  participated  in  these  hearings.  I  think  they  have 
been  helpful  and  very  productive. 

When  I  grew  up  and  went  to  the  public  schools  in  Springfield, 
MA,  long  before  I  ever  got  to  Virginia,  I  lived  in  a  neighborhood 
that  was  one-third  Catholic,  one-third  Protestant,  and  one-third 
Jewish,  approximately.  The  teacher  had  a  Bible  on  the  desk.  We 
sang  Hanukkah  songs,  I  sang  "Rock  of  Ages,"  Christmas  carols  in 
the  classroom.  We  lit  a  menorah — ^you  know,  you  can  have  a  meno- 
rah  in  a  classroom  today  to  discuss  comparative  religion,  but  you 
could  not  light  it  because  that  would  constitute  an  establishment 
of  religion,  because  it  would  constitute  a  religious  exercise.  Those 
of  you  who  laugh  in  the  audience,  that  is  quite  frankly  where  our 
courts  have  taken  us  on  this. 

I  think  this  is  not  about  pitting  one  religion  against  another, 
Rabbi  Hertzberg.  I  think  this  is  about  pitting  religion  on  an  equal 
footing  with  secularism  in  this  country.  We  have  lost  the  ability  in 
our  public  places,  including  our  public  schools,  to  promote  religious 
tolerance  because  religion  is  treated  there  in  a  second-class  way. 
And  some  of  it  is  not  due  to  court  decisions,  some  of  it  is  due  to 
the  chilling  effect  that  has  taken  place  where  school  administrators 
are  afraid  of  allowing  religious  expression  for  fear  of  being  sued. 
One  of  the  headlines  in  one  of  my  newspapers  a  few  weeks  ago  dur- 
ing the  graduation  ceremony  season  was,  "If  You  Pray,  We  Will 
Sue,"  ACLU.  That  is  the  kind  of  lack  of  tolerance  in  my  opinion 
that  is  predominating  in  our  country  and  that  is  what  we  are  about 
in  trying  to  promote  that. 

The  churches  of  this  country  need  only  look  within  themselves  to 
see  what  effect  secularism  has  had  upon  religious  expression  in 
this  country,  and  one  of  these  days,  those  of  you  of  each  faith  that 
is  represented  here  will  look  at  each  other  and  wonder  what  have 
we  done  that  has  cost  us  to  lose  our  religious  expression,  our  reli- 
gious tolerance,  our  religious  understanding,  and  the  moral 
underpinnings  of  our  society,  because  we  have  put  such  great  faith 
in  Grovernment  to  expunge  it  from  every  aspect  of  public  life.  That 
is  what  we  are  about,  trying  to  correct,  and  I  think  it  is  a  good 
cause.  Thank  you,  Mr.  Chairman. 

Mr.  Canady.  Thank  you,  Mr.  Goodlatte.  That  was  an  appropriate 
summation  for  today's  hearing.  I  want  to  thank  again  all  the  mem- 
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bers  of  this  panel,  your  testimony  was  very  valuable.  Thank  you. 
The  subcommittee  is  adjourned. 

[Whereupon,  at  1:35  p.m.,  the  subcommittee  adjourned.] 


RELIGIOUS  LIBERTY  AND  THE  BILL  OF 
RIGHTS 


FRroAY,  JULY  14,  1995 

House  of  Representatives, 
Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 

Oklahoma  City,  OK. 

The  subcommittee  met,  pursuant  to  notice,  at  11:30  a.m.,  in  the 
Engineering  Technology  Building  Auditorium,  Oklahoma  State 
University,  Oklahoma  City,  OK,  Hon.  Charles  T.  Canady  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representative  Charles  T.  Canady. 

Also  present:  Representative  Ernest  J.  Istook,  Jr. 

Staff  present:  Kathryn  A.  Hazeem,  chief  counsel;  and  Jacquelene 
McKee,  paralegal. 

Mr.  Canady.  The  hearing  will  come  to  order.  I  will  announce  at 
the  outset  that  we  have  not  been  able  to  get  everyone  into  the  room 
who  was  here.  We  are  setting  up  a  television  on  the  outside,  so 
hopefully  everyone  will  be  able  to  see  the  proceedings  today.  I  ap- 
preciate the  interest  in  this  issue. 

I  also  want  to  start  out  by  saying  how  much  I  appreciate  the  as- 
sistance of  your  Congressman,  Mr.  Istook,  in  connection  with  this 
hearing.  I  want  to  thank  Mr.  Istook  in  his  important  leadership  on 
the  issue  of  religious  freedom.  Mr.  Istook  has  taken  a  stand  on  this 
issue  and  has  worked  hard  on  this  over  a  long  period  of  time,  and 
it  is  in  large  part  due  to  his  leadership  that  this  series  of  hearings 
is  being  held  and  we  are  giving  the  attention  to  this  issue  in  the 
Congress  today.  So  I  am  very  grateful  to  Mr.  Istook  for  his  role. 

This  is  a  very  important  issue  which  we  deal  with.  The  first 
amendment  to  the  Constitution  and  its  provisions  guaranteeing  re- 
ligious freedom  are  very  important  to  all  the  people  of  this  country. 
"Congress  shall  make  no  law  respecting  an  establishment  of  reli- 
gion or  prohibiting  the  free  exercise  thereof."  I  believe  that  when 
the  Framers  put  this  provision  in  the  Constitution  as  part  of  the 
Bill  of  Rights  they  made  a  very  wise  choice,  and  a  choice  which  we 
should  respect  and  carry  out  and  honor. 

Unfortunately,  I  believe  that  there  have  been  court  decisions  and 
there  have  been  actions  by  various  government  officials  which  have 
diverged  from  the  intent  of  the  first  amendment.  And  I  would  like 
to  read  something  which  I  think  summarizes  the  problem  better 
than  I  could  summarize  it  myself,  and  I  want  to  give  credit  to  the 
person  who  has  formulated  this.  Prof.  Michael  W.  McConnell  of  the 
University  of  Chicago  Law  School  is  one  of  the  leading  authorities 
on  religious  freedom  in  this  country.  He  has  described  the  situation 
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in  this  way,  and  if  you  will  bear  with  me  I  think  that  this  focuses 
the  issue  in  a  way  that  is  very  important. 

Professor  McConnell  says,  "The  modem  welfare  regulatory  state 
wields  three  forms  of  power  that  potentially  threaten  religious  plu- 
ralism." And  the  first  amendment  is  designed  to  protect  religious 
pluralism.  But  the  welfare  state  wields  three  forms  of  power  that 
threaten  it.  "They  are — the  power  to  regulate  religious  institutions 
and  conduct;  the  power  to  discriminate  in  distributing  State  re- 
sources; and  control  over  institutions  of  culture  and  education. 
Each  of  these  powers  can  and  frequently  does  promote  homogeneity 
of  all  kinds,  and  especially  with  regard  to  religion. 

"Too  often,  however,  the  court  has  interpreted  the  establishment 
clause  to  oppose  pluralism  rather  than  to  foster  it  by  treating  as 
unconstitutional:  One,  efforts  by  the  political  branches  to  reduce 
the  degree  to  which  the  regulatory  power  of  the  State  interferes 
with  the  practice  of  religion;  two,  decisions  to  include  religious  indi- 
viduals and  institutions  within  public  programs  on  an  equal  and 
nondiscriminatory  basis;  and  three,  manifestations  of  religion  with- 
in the  publicly  controlled  cultural  and  educational  sector,  even  in 
a  context  where  competitive  secular  ideologies  are  given  an  equal 
place.  Thus,  instead  of  protecting  religious  freedom  from  incursions 
of  the  welfare  regulatory  state,  the  establishment  clause  all  too 
often  was  interpreted  to  exacerbate  the  problem." 

I  think  that  is  very  important.  What  we  are  concerned  about  is 
equality  and  equal  treatment  of  religion  by  the  Government.  And 
that  is  why  we  are  holding  these  hearings,  because  we  believe  that 
we  have  seen  too  many  cases  where  that  has  not  happened,  and 
we  are  going  to  hear  some  examples  of  that  today.  We  are  going 
to  hear  from  people  with  diverse  viewpoints  today,  and  I  think  that 
is  important.  And  I  will  point  out  that  this  is  one  in  a  series  of 
hearings  that  we  are  holding  around  the  country.  We  are  going  to 
be  holding  additional  hearings  in  Washington  on  this  important 
subject. 

I  will  make  a  final  note  before  I  recognize  Mr.  Istook  for  some 
comments.  I  am  very  pleased  that  in  the  last  couple  of  days  the 
President  of  the  United  States  has  himself  recognized  that  there  is 
a  problem  in  this  country. 

[Applause]. 

Mr.  Canady.  I  am  very  pleased  that  the  President  has  recognized 
that  religious  expression  is  being  squeezed  out  in  places  in  this 
country  in  violation  of  the  first  amendment  of  the  Constitution.  So 
I  think  that  is  real  progress.  And  I  will  tell  you  I  am  not  at  all  cer- 
tain that  the  President  would  have  come  to  that  recognition  if  it 
had  not  been  for  the  attention  that  has  been  brought  to  this  issue 
by  Mr.  Istook  and  others  who  have  been  concerned  about  it.  But 
I  think  we  are  making  progress  just  to  have  the  President  recog- 
nize the  problem. 

I  will  add  that  I  am  not  at  all  convinced  that  the  President's  so- 
lution to  the  problem,  which  is  basically  sending  out  a  memoran- 
dum to  people  around  the  country,  is  going  to  be  sufilcient  to  solve 
the  problems  that  we  are  identifying.  But  I  am  pleased  that  the 
President  is  at  least  recognizing  that  there  is  a  problem. 
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With  that,  I  want  to  say  I  look  forward  to  the  testimony  of  the 
witnesses,  and  I  am  going  to  introduce  you  in  a  moment.  But  I 
would  like  to  recognize  Mr.  Istook  for  some  comments  now. 

STATEMENT  OF  HON.  ERNEST  J.  ISTOOK,  JR.,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  OKLAHOMA 

Mr.  Istook.  Thank  you  very  much.  Of  course,  I  am  Congressman 
Ernest  Istook  from  Oklahoma  City,  and  I  do  not  think  you  intro- 
duced yourself,  and  I  would  like  to  make  sure  that  everyone  knows 
this  is  Congressman  Charles  Canady  from  Florida.  Congressman 
Canady  is  the  chairman  of  the  Subcommittee  on  the  Constitution 
of  the  Judiciary  Committee  in  the  U.S.  House,  and  as  such  he  has 
convened  a  series  of  hearings  around  the  country.  The  first  was 
held  in  Washington,  DC;  hearings  were  held  thereafter  in  Virginia 
and  in  Florida;  they  were  held  in  New  York  City  earlier  this  week; 
today  in  Oklahoma  City.  One  was  scheduled  for  Los  Angeles  Mon- 
day. It  has  had  to  be  canceled  because  we  are  going  to  be  back  hav- 
ing votes  on  the  House  floor  this  coming  Monday. 

There  were  some  other  members  of  the  subcommittee  who  had 
intended  to  be  here,  but  because  the  congressional  schedule 
changed  this  week  we  were  having  votes  until  midnight  last  night 
in  Washington.  Congressman  James  Sensenbrenner  of  Wisconsin, 
who  had  intended  to  be  here,  was  unable  to  come.  Also  Congress- 
man Barney  Frank  of  Massachusetts,  who  had  intended  to  be  here, 
was  unable  to  come.  But  I  am  very  pleased  that  Congressman 
Canady  was  able  to  make  the  red-eye  flight  early  this  morning  out 
of  Washington,  DC,  and  be  here. 

This — this  topic,  as  the  congressman  has  mentioned,  is  crucial  to 
all  of  us.  When  the  Bill  of  Rights  was  drafted,  it  says  a  lot,  but  the 
very  first  thing  that  the  Framers  of  the  Constitution  of  the  Bill  of 
Rights  chose  to  be  the  first  thing  mentioned  in  the  rights  of  the 
people  was  religion.  "Congress  shall  make  no  law  respecting  an  es- 
tablishment of  religion  or  prohibiting  the  free  exercise  thereof." 
Two  different  things  are  said  there.  One,  we  are  not  trying  to  es- 
tablish a  national  church  in  the  United  States  of  America.  They 
said  that  then;  we  believe  that  now.  But  that  was  what  they  were 
talking  about  by  establishment  of  religion.  It  was  very  crucial  that 
they  added,  " — and  we  will  not  prohibit  the  free  exercise  of  reli- 
gion." 

Now,  as  U.S.  Justice  Potter  Stewart  wrote  in  some  of  the  court 
decisions  that  came  out  of  the  U.S.  Supreme  Court  in  the  1960's, 
the  only  way  for  government  to  be  neutral  in  the  matter  of  religion 
is  if  a  child  wants  to  say  a  prayer,  permit  them  to  do  so.  And  he 
also  mentioned  that  in  our  system  where  we  have  compulsory  at- 
tendance at  public  schools,  if  you  do  not  permit  religion  just  like 
any  other  aspect  of  daily,  everyday  life,  important  aspects  of  life, 
if  you  do  not  permit  religion  to  be  displayed  by  students  at  school 
then  you  have  created  by  the  state  an  artificial  disadvantage  for  re- 
ligion, trying  to  strip  it  out  of  that  period  of  your  life  when  a  child 
is  required  to  be  in  public  school. 

Things  have  changed  over  the  last  30-some-odd  years  with  a  se- 
ries of  U.S.  Supreme  Court  decisions.  No  one  here,  I  believe,  would 
like  to  have  to  amend  the  U.S.  Constitution  to  secure  our  religious 
liberties.  But  when  you  see  a  steady  stream  of  government  intru- 
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sions  upon  them,  and  when  the  Court  chooses  an  interpretation 
that  we  beheve  is  at  great  variance  with  the  original  intent,  and, 
in  fact,  with  the  interpretation  of  the  Constitution  which  prevailed 
for  almost  200  years,  you  are  left  with  no  other  choice,  and  you 
must  treat  it  with  the  respect  that  a  sacred  document  such  as  the 
U.S.  Constitution  and  the  Bill  of  Rights  deserves  to  be  treated. 
That  is  why  the  series  of  hearings  are  being  conducted  before  any 
actual  proposal  is  actually  officially  offered,  to  get  as  much  infor- 
mation, as  much  input  as  possibly  can  be  obtained. 

I  want  to  join  what  Congressman  Canady  said  in  thanking  the 
President  for  wanting  to  issue  reminders  to  public  schools  of  what 
the  law  is,  of  what  can  be  done  by  students  in  a  public  school.  How- 
ever, I  think  it  is  also  important  to  remember  the  things  that  can- 
not be  done  at  public  schools  that  have  changed  within  my  lifetime 
and  within  the  lifetimes  of  most  of  you  here. 

I  read  the  other  day  that  when  Bill  Clinton  graduated  from  high 
school  he  offered  a  prayer  at  his  graduation.  You  will  find  that  the 
proposed  guidelines  to  the  public  schools  do  not  permit  similar  free 
expression  by  students  in  today's  public  schools,  and  that  includes 
my  children  who  are  public  school  graduates  and  public  school  stu- 
dents. 

I  would  like  to  see  some  similar  guidelines  given  to  the  courts 
who  need,  I  fear,  some  instruction.  Just  this  morning  in  the  Wash- 
ington Post — I  picked  up  a  copy  before  we  left  Washington — the 
Washington  Post  talked  about  how  there  are  still  many  areas  that 
we  do  not  know  under  the  President's  guidelines.  There  are  all 
these  confusing  things  back  and  forth  regarding  graduations.  A 
Federal  judge  in  Salt  Lake  City,  UT,  just  about  a  month  ago,  is- 
sued an  order  saying  that  because  one  student  at  a  large  high 
school  objected  to  a  traditional  song  that  they  had  been  singing  at 
their  graduation,  that  it  could  not  be  sung.  I  want  you  to  know  that 
the  student  body  and  the  crowd  stood  up  and  sang  it  anyway. 

[Applause.] 

Mr,  ISTOOK.  And  the  Washington  Post  mentions  in  today's  edi- 
torial, "You  know,  we  cannot  tell  if  it  is  permissible  for  a  school 
chorus  to  sing  the  'Battle  Hymn  of  the  Republic.'"  Myself,  you 
know,  I  kind  of  miss  hearing  it  at  Christmastime,  or  for  Jewish 
friends,  at  Hanukkah,  hearing  a  Christmas  hymn  at  school  pro- 
grams. Christmas  carols  are  gone.  You  have  constant  controversies 
over  nativity  scenes  and  menorahs  or  other  religious  emblems 
being  displayed  on  public  property  during  holiday  times. 

And  let  me  tell  you  about  a  couple  of  things  that  have  come  from 
the  U.S.  Government,  unfortunately  from  the  Clinton  administra- 
tion. A  little  bit  over  a  year  ago  the  EEOC,  the  Equal  Employment 
Opportunity  Commission,  published  proposed  guidelines  to  regulate 
what  people  in  the  workplace,  on  the  job,  can  or  cannot  say  about 
their  religion.  Fortunately  the  Congress  stopped  those  from  going 
into  law,  even  though  they  had  been  published  as  proposed  regula- 
tions. And  in  February  of  this  year  the  Internal  Revenue  Service 
in  California,  in  one  of  their  larger  offices,  the  Laguna  Niguel  Dis- 
trict, published  a  directive  to  all  employees  saying  that  in  your  own 
personal  work  area  you  cannot  have  any  sort  of  religious  article  or 
photo  or  emblem  displayed.  It  has  to  be  taken  down,  put  in  a  desk 
drawer.  And  I  corresponded  with  the  IRS  and  I  said,  "Why?" 
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And  they  responded  in  a  letter  to  me  that  identified  three  things. 
They  said  some  things  are  just  considered  too  intrusive,  and  they 
gave  three  examples:  religious  emblems,  sexually  suggestive  car- 
toons, and  sexually  suggestive  calendars.  Those  were  the  things 
that,  according  to  the  Federal  Government,  the  Internal  Revenue 
Service,  were  considered  too  dangerous  to  be  displayed  by  a  worker 
in  their  personal  work  area.  We  do  have  a  problem. 

There  are  other  instances,  and  I  know  we  are  going  to  hear  from 
some  people  today  talking  about  their  personal  stories,  both  people 
who  have  felt  that  they  have  been  inflicted  because  they  were  not 
able  to  make  a  religious  expression,  and  other  people  who  feel  that 
their  constitutional  right  is  violated  because  they  heard  someone 
else  express  their  religious  sentiment.  I  happen  to  believe  the  first 
amendment  is  to  protect  all  of  us.  It  is  not  to  protect  minority  from 
majority,  and  the  majority  has  no  rights  left.  It  is  for  each  and 
every  one  of  us.  It  is  like  the  free  speech  clause;  it  guarantees  us 
free-speech  as  long  as  we  are  not  using  it  to  threaten  another  per- 
son, and  it  does  not  guarantee  us  the  right  to  avoid  hearing  some- 
thing with  which  we  might  disagree. 

I  certainly  hope  that  in  this  hearing  today  everyone  will  display 
the  respect,  the  tolerance  that  I  know  is  typical  of  people  in  Okla- 
homa, for  people  that  may  say  things  with  which  we  will  disagree. 
Some  of  us  want  one  thing,  some  want  another.  But  I  certainly 
hope  that  we  will  have  that  kindness,  and  courtesy  will  prevail  on 
this.  Thank  you  very  much  for  the  chance  to  be  together,  and 
Chairman  Canady,  thank  you  so  much  again  for  being  here  and 
convening  this  hearing. 

Mr.  Canady.  Thank  you.  I  would  join  with  Mr.  Istook  in  asking 
that  you  not  express  your  displeasure  with  what  witnesses  say.  We 
want  to  treat  everyone  with  respect.  We  understand  that  this  is  an 
issue  in  which  there  are  very  strongly  held  feelings,  and  I  respect 
that.  But  I  think  it  is  very  important  that  we  respect  each  of  the 
witnesses  who  will  be  testifying.  Remember,  this  is  not  a  baseball 
game  or  a  football  game.  This  is  a  critical  issue  in  our  country,  and 
so  I  would  ask  that  you  try  to  minimize  your  expressions  either  of 
approval  or  disapproval  to  the  witnesses. 

And  so  with  that,  we  will  now  move  to  our  first  witness,  and  we 
are  very  pleased  that  our  first  witness  today  is  Mr.  Ron  Barber. 
Mr.  Barber  is  an  attorney  with  the  law  firm  of  Barber  &  Bartz.  He 
is  also  a  lawyer  for  the  Rutherford  Institute,  and  has  represented 
many  religious  liberty  cases  in  Oklahoma  and  the  Midwest.  Mr. 
Barber,  if  you  would  come  forward  to  the  podium  here,  and  I  will 
ask  the  succeeding  witnesses  also  to  come  to  the  podium  as  I  intro- 
duce you.  Mr.  Barber,  thank  you. 

And  let  me  make  a  final  request  of  all  the  witnesses.  If  you  could 
limit  your  testimony  to  5  minutes  we  would  be  most  appreciative. 
We  are  not  going  to  enforce  that  with  an  iron  hand,  but  it  would 
be  beneficial  to  us.  And  we  will  place  your  entire  written  remarks 
in  the  record,  without  objection. 

STATEMENT  OF  RON  B.  BARBER,  ATTORNEY,  BARBER  & 
BARTZ,  TULSA,  OK 

Mr.  Barber.  Thank  you,  Mr.  Chairman.  We  appreciate  the  op- 
portunity to  be  here  today  to  express  our  opinions  with  respect  to 
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a  very  important  subject.  I  am  of  the  opinion  that  congressional  ac- 
tion of  some  sort  is  the  only  viable  solution  to  the  widespread  op- 
pression of  first  amendment  religious  freedom  rights  which  we  are 
presently  seeing,  and  which  I  believe  is  a  very  serious  problem  that 
may  threaten  to  undermine  the  very  foundation  of  our  country. 

As  you  noted  in  your  introductory  remarks,  I  am  an  attorney.  I 
have  been  practicing  law  in  the  State  of  Oklahoma  for  about  15 
years.  Since  1990  I  have  spent  a  significant  amount  of  time  as  a 
volunteer  attorney  in  various  capacities  with  the  Rutherford  Insti- 
tute, an  international  organization  whose  focus  is  the  protection 
and  the  defense  of  religious  liberties.  Part  of  my  responsibilities 
during  that  time  has  been  to  serve  as  coordinator  for  the  State  of 
Oklahoma,  and  as  such  I  have  handled  inquiries  from  various  indi- 
viduals or  institutions  whose  religious  freedoms  have  either  been 
denied  or  diminished  in  some  way,  as  well  as  supervising  and  liti- 
gating religious  liberty  cases  throughout  the  State  and  neighboring 
States.  As  a  result  of  this  experience,  I  believe  I  have  gained  valu- 
able insight  concerning  some  of  the  real  problems  that  are  being 
faced  by  real  people  in  the  State  of  Oklahoma  and  throughout  this 
country. 

During  the  time  I  have  been  privileged  to  serve  in  this  capacity 
my  office  has  handled  between  450  and  500  inquiries  or  complaints 
involving  infringement  of  religious  freedoms.  While  many  of  these 
cases  have  been  solved  through  negotiations  with  the  offending 
parties,  about  1  in  10  have  required  some  type  of  further  action  be- 
yond these  preliminary  efforts,  including  appeals  to  our  highest 
Federal  appellate  court  system.  I  could  easily  exhaust  the  time  al- 
lotted by  the  committee  today  for  these  hearings  just  relating  facts 
and  circumstances  that  I  am  familiar  with.  Instead,  I  would  like 
to  just  relate  a  few  examples  of  some  of  the  things  that  we  have 
dealt  with  on  a  grassroots  level,  if  you  will,  throughout  this  State. 

One  staff  person  working  for  a  major  hospital  in  Tulsa  was  ter- 
minated for  sharing  her  beliefs  with  a  patient,  even  though  there 
were  no  other  specific  restrictions  or  policies  which  prohibited  hos- 
pital employees  generally  from  sharing  their  personal  opinions  with 
patients  in  informal  conversation.  When  she  sought  unemployment 
benefits  through  the  State  Employment  Security  Commission,  the 
hearing  officer  determined  that  she  was  not  eligible  for  the  benefits 
she  was  seeking  since  she  was  terminated  for  just  "cause",  thereby 
endorsing  the  hospital's  arbitrary  policy  of  censoring  speech  based 
on  its  content. 

A  street  preacher  in  the  city  of  Tulsa  was  denied  a  permit  to 
speak  with  aid  of  a  portable  public  address  system  in  the  pedes- 
trian mall  of  our  downtown  area,  even  though  others,  including 
public  officials,  were  regularly  granted  the  right  to  utilize  such 
equipment.  The  result  of  this  action  was  the  creation  of  a  policy 
which  arbitrarily  elevates  "acceptable  speech"  in  the  public  arena 
over  other  forms  of  "less  desirable  speech." 

The  official  seal  of  the  city  of  Edmond,  just  a  few  miles  north  of 
here,  came  under  attack  because  the  seal  has,  among  numerous 
symbols  reflecting  the  city's  heritage,  one  religious  symbol.  The  city 
and  other  interested  parties  were  required  to  expend  significant  re- 
sources to  defend  the  city's  official  seal,  which  is  as  much  a  part 
of  their  heritage  as  the  town  square,  if  you  will. 
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Certain  citizens  of  the  city  of  Glenpool,  OK,  were  threatened  with 
passage  of  a  proposed  city  ordinance  prohibiting  their  activities  in 
distributing  materials  which  reflected  their  religious  beliefs  on  the 
public  sidewalks  adjacent  to  public  schools.  Such  action  threatened 
infringement  of  their  free-speech  and  free-exercise  rights,  and  re- 
quired those  citizens  to  take  action  to  avoid  the  passage  of  such  an 
ordinance. 

There  was  a  much  pubUcized  scare  concerning  prayer  at  athletic 
events  that  swept  through  school  board  meetings  throughout  this 
state  like  wildfire,  and  it  resulted  in  widespread  fear  and  "knee- 
jerk"  reactions.  In  many  cases  the  school  boards  have  eradicated  all 
forms  of  religious  speech,  including  constitutionally  protected 
speech,  despite  the  pleas  of  their  constituents.  I  attended  numerous 
school  board  meetings  assisting  interested  parent  groups,  and 
pleading  for  board  members  and  administrators  to  avoid  overreact- 
ing, and  I  witnessed  reluctant  school  board  members  following  the 
advice  of  school  district  counsel  out  of  fear  of  individual  liability 
and  the  financial  drain  of  district  funds  for  expensive  and  pro- 
tracted litigation. 

One  State  employee,  employed  by  the  Department  of  Human 
Services,  who  is  testifjdng  personally  today,  was  prohibited  by  de- 
partment policy  from  engaging  on  her  own  time  in  certain  reli- 
gious-based counseling  activities,  and  from  conducting  home  Bible 
studies,  under  the  guise  of  a  conflict  of  interest  policy  which,  as  ap- 
plied, had  the  effect  of  severely  infringing  upon  her  free-speech  and 
free-exercise  rights.  Only  after  extended  litigation  and  significant 
waste  of  State  resources  and  taxpayer  dollars  was  this  unconstitu- 
tional government  action  remedied. 

In  Tulsa,  a  police  officer  has  been  prohibited  from  sharing  his  re- 
ligious beliefs  while  other  forms  of  speech  are  allowed  in  similar 
circumstances  with  virtually  no  restrictions.  Attempts  to  rectify 
that  situation  have  been  met  with  defensive  posturing,  hostility, 
and  in  some  cases  intimidation. 

These  are  just  a  few  examples  of  the  numerous  complaints  and 
cases  which  my  colleagues  and  I  have  handled  over  the  past  few 
years.  Calls  and  inquiries  keep  coming  in  every  day  from  parents 
of  public  school  students  who  have  been  denied  rights  to  assemble 
or  who  have  been  denied  the  right  to  wear  T-shirts  with  religious 
messages,  or  to  display  posters  in  public  forum  areas;  from  citizens 
who  have  been  precluded  by  some  form  of  governmental  action 
from  exercising  their  first  amendment  rights  in  one  way  or  an- 
other; from  public  school  teachers,  administrators,  and  school  board 
members  who  are  uncertain  of  their  own  rights,  or  the  rights  of 
parents  or  students;  and  from  employees  of  various  governmental 
agencies  who  are  being  forced  to  endure  policies  or  practices  that 
are  offensive  to  their  own  religious  beliefs,  or  otherwise  having 
their  free-speech  or  free-exercise  rights  diminished  in  some  way. 
And  this  list  goes  on  and  on. 

This  wave  of  oppression  does  not  emanate  from  some  tyi'annical 
government  or  secret  regime,  as  a  lot  of  people  may  contend.  I  have 
dealt  with  these  situations  for  a  number  of  years  throughout  the 
State  of  Oklahoma  and  surrounding  States.  This  is  an  area  of  the 
country  that  some  refer  to  as  the  "buckle  of  the  Bible  Belt."  But 
in  most  cases  where  I  have  dealt  directly  with  those  responsible  for 
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infringing  upon  the  religious  freedoms  of  others,  I  found  that  they 
are  not  tyrants  and  they  are  not  opposers  of  the  Constitution,  but 
many  times  they  are  well-meaning  people,  like  law  enforcement 
personnel,  school  board  members,  administrators  and  other  public 
officials,  many  of  whom  hold  their  own  religious  beliefs  and  cherish 
their  own  first  amendment  rights  just  as  strongly  as  those  who  are 
their  "victims." 

Most  commonly  their  actions  are  a  result  of  confusion  and  uncer- 
tainty in  the  law  which  prevails  in  this  day  and  time  concerning 
the  constitutionally  protected  religious  freedoms  which  we  all 
should  enjoy.  This  confusion  and  uncertainty  is,  in  my  opinion,  pri- 
marily the  result  of  constitutional  jurisprudence  and  the  maze  of 
judicial  interpretations  which  have  become  discernible  only  to  the 
seasoned  constitutional  scholar.  Such  confusion  and  uncertainty 
will  undoubtedly  continue  until  some  action  is  taken  to  codify,  in 
a  more  discernable  manner,  the  state  of  the  law  with  respect  to  re- 
ligious freedom.  And  it  is  my  hope  that  you,  as  Members  of  Con- 
gress, may  be  able  to  take  action  which  would  address  these  issues 
and  help  preserve  crucial  foundational  principles  which  were  envi- 
sioned and  subscribed  to  by  our  Founding  Fathers. 

Mr.  Canady.  Thank  you,  Mr.  Barber. 

[Applause.] 

[The  prepared  statement  of  Mr.  Barber  follows:] 


497 

Prepared  Statement  of  Ron  B.  Barber,  Attorney,  Barber  &  Bartz,  Tulsa,  OK 

Mr.  Chairman  and  Members  of  the  Committee,  1  would  first  like  to  express  my 
appreciation  for  the  opportunity  to  address  this  Committee  concerning  the  subject  of  religious 
freedom.  I  am  of  the  opinion  that  Congressional  action  is  the  only  viable  solution  to  the 
widespread  oppression  of  First  Amendment  religious  freedom  rights  which  we  are  presently 
seeing,  a  very  serious  problem  which,  in  my  opinion,  threatens  to  undermine  the  very 
foundation  of  our  Country. 

I  am  a  Certified  Public  Accountant  and  licensed  Attgrney  at  Law,  and  have  been 
engaged  in  the  private  practice  of  law  in  the  State  of  Oklahoma  for  the  past  15  years.  Since 
1990,  I  have  spent  a  significant  amount  of  time  serving  as  a  volunteer  attorney  in  various 
capacities  for  The  Rutherford  Institute,  an  international  organization  whose  focus  is  the  defense 
and  protection  of  religious  liberties.  During  most  of  the  time  that  I  have  been  affiliated  with 
this  organization,  1  have  served  as  the  Coordinator  for  the  State  of  Oklahoma,  and  while  serving 
in  that  capacity  my  responsibilities  included  the  handling  of  inquiries  by  individuals  or 
institutions  whose  religious  freedoms  had  either  been  denied  or  diminished,  as  well  as  the 
supervisioil  and  litigation  of  religious  liberty  cases  throughout  the  State  of  Oklahoma  and 
neighboring  States.  As  a  result  of  this  experience,  1  believe  I  have  gained  valuable  insight 
concerning  real  problems  that  are  being  faced  by  real  people  on  a  daily  basis  throughout  the 
State  of  Oklahoma  and  this  great  Country. 
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During  the  time  that  I  have  been  privileged  to  handle  religious  freedom  cases,  my  office 
has  handled  between  450  and  500  inquiries  or  complaints  involving  infringement  of  religious 
freedoms.  While  many  of  these  cases  have  been  solved  through  negotiations  with  the  offending 
parties,  about  one  in  ten  of  them  have  required  further  action  beyond  such  preliminary  efforts, 
including  appeals  before  our  Federal  Appellate  Court  system.  1  could  easily  exhaust  all  the  time 
allotted  by  this  Committee  for  today's  testimony  relating  the  numerous  accounts  of  infringement 
of  First  Amendment  rights  which  1  ha\e  dealt  with,  just  in  the  last  five  to  six  years.  Instead, 
I  would  like  to  relate  just  a  few  examples  of  some  of  the  cases  we  have  handled  which  will 
hopefully  assist  this  Committee  in  understanding  the  gravity  of  this  situation. 

A  staff  person  working  for  a  major  hospital  in  Tulsa  was  terminated  for  sharing  her 
beliefs  with  a  patient,  even  though  there  were  no  other  specific  restrictions  or  policies  which 
prohibited  hospital  employees  from  generally  engaging  in  informal  discussions  with  patients 
regarding  matters  of  purely  personal  interest.  When  she  sought  unemployment  benefits  through 
the  Oklahoma  Employment  Security  Commission,  the  hearing  officer  determined  that  she  was 
not  eligible  for  such  benefits  since  she  was  terminated  for  "just  cause",  thus  endorsing  the 
hospital's  arbitrary  policy  of  censoring  speech  based  on  its  content. 

A  street  preacher  was  denied  a  permit  to  speak  with  aid  of  a  portable  public  address 
system  in  the  pedestrian  mall  area  of  downtown  Tulsa,  even  though  others,  including  public 
officials,  were  regularly  granted  the  right  to  utilize  such  equipment.  The  result  of  this  action 
was  the  creation  of  a  policy  which  arbitrarily  elevates  "acceptable"  speech  in  the  public  arena 
over  other  forms  of  "less-desirable"  speech.  , 

The  official  seal  of  the  City  of  Edmond,  Oklahoma,  came  under  attack  because  the  seal 
has,  among  numerous  symbols  reflecting  the  City's  heritage,  a  religious  symbol.  The  City  and 
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other  interested  parties  were  required  to  expend  significant  resources  to  defend  the  City's 
Official  seal  which  is  as  much  a  part  of  that  City's  heritage  and  tradition  as  its  town  square. 

Certain  citizens  of  the  City  of  Glenpool,  Oklahoma,  were  threatened  with  passage  of  a 
proposed  Ordinance  prohibiting  their  activities  in  distributing  materials  reflecting  their  religious 
beliefs  on  public  sidewalks  adjacent  to  public  school  property.  Such  action  threatened 
infringement  of  free  speech  and  free  exorcise  rights,  and  required  those  citizens  to  take  action 
to  avoid  the  passage  of  such  an  Ordinance. 

The  much  publicized  "scare"  concerning  prayer  at  athletic  events  swept  through  School 
Board  meetings  across  the  State  like  wildfire,  resulting  in  widespread  fear  and  "knee-jerk" 
reactions.  In  many  cases  the  School  Boards  have  eradicated  all  forms  of  religious  speech, 
including  constitutionally  protected  speech,  despite  the  pleas  of  their  constituents.  I  attended 
numerous  School  Board  meetings,  assisting  interested  parent  groups  and  pleading  for  Boards 
Members  and  Administrators  to  avoid  over-reaction,  and  witnessed  reluctant  Board  Members 
following  the  advice  of  School  District  counsel  out  of  a  fear  of  individual  liability  and  the 
financial  drain  on  District  funds  of  expensive,  cumbersome  and  protracted  litigation. 

One  State  employee  employed  by  the  Department  of  Human  Services,  who  is  testifying 
personally  today,  was  prohibited  by  Department  policy  from  engaging  on  her  own  time  in 
certain  religious  based  counseling  activities  and  from  conducting  home  Bible  studies,  under  the 
guise  of  a  "conflict  of  interest"  policy  which,  as  applied,  had  the  effect  of  severely  infringing 
upon  her  free  speech  and  free  exercise  rights.  Only  after  extended  litigation  and  significant 
waste  of  State  resources  and  taxpayer  dollars  was  this  unconstitutional  government  action 
remedied. 

In  Tulsa,  Oklahoma,  a  police  officer  has  been  prohibited  from  sharing  his  religious 
beliefs,  while  other  forms  of  speech  are  allowed  in  similar  circumstances  with  virtually  no 
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restrictions.  Attempts  to  rectify  such  wrongs  have  been  met  with  defensive  posturing,  hostility 
and  intimidation. 

These  are  but  a  few  examples  of  the  numerous  complaints  and  cases  my  colleagues  and 
I  have  handled  over  the  past  few  years.  Calls  and  inquiries  keep  coming  in  every  day  from 
parents  of  public  school  students  who  have  been  denied  rights  to  assemble,  wear  t-shirts  with 
religious  messages,  or  display  posters  in  "public  forum"  areas;  from  citizens  precluded  by 
zoning  regulations  from  displaying  signs  or  placards  in  their  own  yards  or  prohibited  by  some 
other  governmental  action  from  exercising  their  First  Amendment  rights;  from  public  school 
teachers,  Administrators  and  School  Board  Members  who  are  uncertain  of  their  rights,  or  the 
rights  of  parents  or  students;  and  from  employees  of  various  government  agencies  who  are 
being  forced  to  endure  policies  or  practices  offensive  to  Iheir  religious  beliefs  or  who  are 
otherwise  having  their  free  speech  or  free  exercise  rights  diminished  in  some  way.  The  list 
goes  on  and  on. 

This  wave  of  oppression  does  not  emanate  from  some  tyrannical  government  or  secret 
regime,  as  some  might  contend.  1  have  dealt  with  these  situations  for  a  number  of  years 
throughout  Oklahoma  and  surrounding  states,  an  area  of  the  Country  some  refer  to  as  the 
"buckle"  of  the  "Bible  belt".  In  most  cases  where  I  have  dealt  directly  with  those  responsible 
for  infringing  upon  the  religious  freedoms  of  others,  1  have  found  that  they  are  not  tyrants  or 
opposers  of  the  Constitution,  but  well-meaning  people,  such  as  law  enforcement  personnel. 
School  Board  Members  and  Administrators,  and  other  public  officials,  many  of  whom  hold  to 
their  own  religious  beliefs  and  cherish  First  Amendment  rights  just  as  strongly  as  those  who  are 
their  "victims".  Their  actions  are  most  commonly  a  result  of  the  confusion  and  uncertainty  in 
the  law  which  prevails  in  our  time  concerning  the  constitutionally  protected  religious  freedoms 
which  should  be  enjoyed  by  all  persons.   This  confusion  and  uncertainty  is  primarily  the  result 
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of  Constitutional  jurisprudence  and  the  maze  of  judicial  interpretations  which  have  become 
discemable  only  to  the  seasoned  constitutional  scholar.  Such  confusion  and  uncertainty  will 
undoubtedly  continue  until  action  is  taken  to  codify,  in  a  more  clearly  discemable  manner,  the 
state  of  the  law  with  respect  to  religious  freedom.  It  is  my  hope  that  action  may  be  taken  by 
the  Congress  which  would  address  these  issues  and  help  preserve  crucial  foundational  principles 
that  were  envisione.l  and  subscribed  to  by  our  founding  fathers. 
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Mr.  Canady.  We  very  much  appreciate  your  testimony.  The  sort 
of  instances  you  have  related  are  similar  to  other  instances  we 
have  heard  in  the  other  hearings  which  we  have  conducted  around 
the  country. 

There  was  a  time  when  people  suggested  to  me  that,  well,  we  are 
just  hearing  a  few  isolated  cases  of  problems.  And  at  one  point  I 
thought,  well,  maybe  there  is  something  to  that.  Maybe  we  are  just 
hearing  about  a  few  things  that  have  happened,  and  that  have  hap- 
pened to  come  to  our  attention.  But  let  me  tell  you,  with  every 
hearing  I  become  more  and  more  convinced  that  we  are  not  looking 
at  a  few  isolated  problems,  we  are  looking  at  a  pattern  of  abuses 
of  which  we  have  to  take  action  to  remedy.  So  I  appreciate  your 
adding  valuable  evidence  of  this.  And  the  examples  you  point  out, 
point  to  the  fact  that  religious  speech  and  religious  expression  is 
singled  out  for  discriminatory  treatment  in  so  many  different  con- 
texts. That  is  directly  contrary  to  the  first  amendment,  and  we 
have  to  be  certain  that  religious  speech  is  not  given  that  second- 
class  status  or  worse  than  second-class  status  as  it  is  in  so  many 
contexts  today.  So  I  appreciate  your  participation. 

Mr.  Istook. 

Mr.  Istook.  Let  me  ask,  Mr.  Chairman,  did  you  desire  to  have 
us  cover  any  comments  or  questions  with  witnesses  individually  or 
as  a  panel? 

Mr.  Canady.  We  are  going  to  ask  them  individually. 

Mr.  Istook.  OK.  I  would  like  to  ask  Mr.  Barber:  Can  you  give 
us  some  idea  of  what  is  the  expense  to  people  who  are  forced  to 
enforce  their  clear  right  by  having  to  go  to  court?  I  am  thinking 
of  an  instance  in  Washington  State  about  2  months  ago.  I  forget 
the  name  of  the  school  system.  But  their  senior  class — all  but  seven 
of  them  voted  they  wanted  to  have  a  prayer  at  graduation.  And  as 
you  may  know,  there  has  been  some  conflicting  court  decisions  on 
that.  And  the  school  board  said,  "All  right,  we  are  going  to  let  the 
students  have  a  prayer  at  graduation."  The  ACLU  then  came  to  the 
school  board  and  said,  "If  you  do  that  we  are  going  to  take  you  to 
court  and  we  are  going  to  sue."  The  school  board,  citing  as  its  only 
reason  that  they  could  not  afford  the  expense  of  litigation,  reversed 
their  decision.  Not  on  any  other  ground,  their  express  reason  was: 
We  cannot  afford  to  be  sued  over  this  to  let  students,  when  they 
wanted  to,  have  a  graduation  prayer. 

Can  you  give  us  some  idea  of  how  much  it  costs?  You  know, 
whether  you  are  talking  about  the  lady  who  got  fired  from  the  hos- 
pital, or  students  at  school,  or  a  school  board.  You  know,  how  much 
does  it  cost  people  to  have  to  go  to  court  to  defend  themselves  in 
those  cases  or  enforce  their  rights  under  the  current  first  amend- 
ment? 

Mr.  Barber.  Well,  the  first  thing  that  you  have  to  keep  in  mind 
is  people  who  have  their  rights  violated  like  this  are  everyday  peo- 
ple. They  are  not  people  who  have  the  means  to  finance  their  own 
defense.  So  one  of  two  things,  in  my  experience,  typically  occurs. 
Either  they  do  not  find  someone  who  will  take  their  case  for  free 
and  they  just  have  to  put  up  with  the  action  that  is  taken,  or  they 
seek  out  someone  who  will  take  their  case  on  a  pro  bono  basis. 

The  Rutherford  Institute's  primary  function  is  to  serve  people  in 
this  particular  area.  Since  we  do  not  charge  for  our  services  but  we 
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take  these  cases  on  a  pro  bono  basis,  we  are  able  to  help  people 
who  cannot  pay  that  cost. 

Mr.  ISTOOK.  But  is  somebody  paying  you,  though? 

Mr.  Barber.  No.  No,  we  are  a  network  of  nationwide — or  inter- 
national network  of  pro  bono  attorneys. 

Mr.  ISTOOK.  Do  you  know  the  value  of  the  services? 

Mr.  Barber.  Well,  sure,  and  I  would  like  to  address  that.  I  think 
in  some  cases  legislation  will  allow  the  recovery  of  attorneys'  fees 
against  the  offending  party.  And  quite  frankly  that  is  how  the 
ACLU  has  been  able  to  finance  an  out-and-out  war  for  many,  many 
years,  because  their  efforts  are  funded  through  recoveries,  t3rpi- 
cally,  against  the  offending  party. 

I  can  give  you  an  example  of  a  case  that  we  handled  where  a 
school  district  was  allowing  a  man  to  come  in  and  conduct  some 
Bible  studies  in  the  school.  In  that  case  this  gentleman  lost;  it  was 
found  that  the  damages  should  be  $250  for  what  he  did.  But  we 
are  now  before  the  tenth  circuit  court  of  appeals  on  the  attorneys' 
fee  issue  because  the  ACLU  and  the  attorneys  representing  the 
plaintiffs  in  the  case  are  seeking  in  excess  of  $30,000  or  so  in  attor- 
neys' fees. 

We  are  talking  thousands  and  thousands  of  dollars,  because 
when  you  get  into  the  area  of  constitutional  law  there  are  many 
times  no  clear-cut  answers.  And  so  it  comes  about  by  judicial  inter- 
pretation which  occurs  at  the  higher  appellate  levels.  This  nec- 
essarily involves  a  lot  more  expense  than  your  average  contract 
case  or  something  that  would  be  settled  at  the  initial  district  court 
level. 

Mr.  ISTOOK.  And  of  course  there  is  expense  on  both  sides  in  liti- 
gation. Do  you  have  any  way  of  trying  to  say — and  I  do  not  want 
to  be  too  broad  a  brush  of  saying  everybody  over  here  is  on  one 
side,  and  everybody  over  here  is  on  another  side.  But  is  there  any 
way  of  trying  to  apportion  who  is  pa3dng  how  much?  How  much  of 
that  is  from  people  that  are  suing  public  bodies;  how  much  of  that 
is  from  public  bodies  at  taxpayers'  expense  defending  themselves? 
Do  you  have  any  breakdown? 

Mr.  Barber.  Well,  because  offensive  action  under  the  Constitu- 
tion must  involve  some  type  of  governmental  action,  I  think  it  is 
fair  to  say  that  typically  you  see  the  Grovernment  bearing  this  ex- 
pense in  some  way  or  another. 

Mr.  ISTOOK.  Meaning  the  taxpayers? 

Mr.  Barber.  The  taxpayer,  that  is  right.  And  I  think  most  of  the 
time  that  you  would  bear  the  expense.  For  instance,  in  the  case 
that  I  related  to  you,  you  have  a  witness  here  today  who  will  relate 
her  own  experience  with  the  State  of  Oklahoma.  In  that  particular 
case  the  State  of  Oklahoma  was  out  $20,000  to  $30,000  in  a  case 
that  was  settled.  That  is  one  that  we  won,  but  by  the  same  token 
it  is  an  expense  that  is  borne  more  times  than  not  by  the  people. 

And  we  are  talking  about  millions  of  dollars  in  the  greater 
scheme  of  things  just  if  you  talk  about  the  cases  that  are  handled 
by  the  Rutherford  Institute  alone,  I  think  you  could  mount  up  costs 
of  millions  of  dollars. 

Mr.  ISTOOK.  Thank  you  very  much. 

Mr.  Canady.  Thank  you  again,  Mr.  Barber.  We  appreciate  you 
taking  the  time  to  be  with  us  today. 
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Our  next  witness  today  is  the  Honorable  Al  Edwards,  who  is  a 
State  representative  from  the  State  of  Texas.  Mr.  Edwards  played 
a  key  role  in  the  passage  of  legislation  in  the  Texas  Legislature 
which  gives  local  school  districts  the  option  of  allowing  a  moment 
of  silence  or  quiet  reflection  at  the  beginning  of  each  school  day. 

Mr.  Edwards,  thank  you  very  much  for  being  here  today.  We 
know  you  have  traveled  some  distance,  and  we  are  very  grateful  for 
your  participation. 

STATEMENT  OF  REPRESENTATIVE  AL  EDWARDS,  TEXAS 
HOUSE  OF  REPRESENTATIVES,  DISTRICT  NO.  146 

Mr.  Edwards.  Thank  you  so  much,  Mr.  Chairman,  and  to  our 
other  Congressmen  who  have  fought  so  hard  to  bring  this  to  the 
forefront.  This  is — I  want  to  say  thanks  to  you  for  doing  what  you 
are  doing,  because  we  need  that  leadership  in  Washington.  In  fact, 
what  you  have  been  doing  has  made  a  difference.  It  really  helped 
me  in  getting  the  legislation  passed  that  I  was  able  to  get  passed 
in  Texas  because  of  what  Congressman  Istook  was  doing  and  what 
you  are  doing  now.  And  that  being  true  because  it  carries  over. 
This  is  one  time  the  trickle-down  effect  really  was  effective. 

[Laughter.] 

Mr.  Edwards.  But  I  want  you  to  know  that,  you  know,  we  in 
Texas — I  am  also  the  chairman  of  the  rules  committee,  and  I  have 
tried  for  6  years  to  get  legislation  passed.  And  at  first  it  was  to 
make  sure  that  according  to  the  Constitution  that  we  would  put 
that  word  in,  into  statute  in  Texas,  and  we  were  not  able  to  get 
the  legislation  out  of  committee.  For  6  years,  three  sessions. 

And  then  last  year,  after  I  failed  so  miserably,  I  started  having 
hearings  around  the  State.  We  would  go  to  Waco,  not  far  from 
Scott  Armey's  area  where  he  has  done  such  a  great  job  in  getting 
200  or  300  counties  to  approve  prayer  in  school;  Bill  Murray,  the 
son  of  Madalyn  O'Hair  Murray,  who  is  sitting  right  here  who  was 
on  my  committee  as  we  traveled  around  the  State  having  hearings 
about  prayer  back  in  school.  El  Paso,  Austin,  Houston,  Waco.  And 
we  got  over  a  half  million  signatures  of  persons  in  Texas  who  said 
they  wanted  prayer  back  in  schools. 

And  so  when  we  went  back  in  Austin  for  this  past  session  we  had 
to  revise  the  education  code,  which  included  prayer  in  schools,  and 
so  we  were  able  to — I  had  four  pieces  of  legislation,  and  I  was  able 
to  get  basically  two  of  those  bills  passed.  One — one  of  them  was 
house  bill  372,  which  I  sent  to  you  all  with  house  bill  373.  And  I 
can  tell  you  now  it  is  time  that  we  took  our  rightful  position  as  it 
relates  to  prayer  in  schools. 

Those  instances  that  you  are  talking  about,  not  being  able  to 
carry  your  Bible  to  work  and  cannot  wear  your  cross  and — and  all 
of  that  craziness,  I  think  it  is  because  we  sat  idly  by  while  someone 
else  told  us  what  we  could  not  do,  based  on  the  fact  that  we  know 
what  the  Founding  Fathers  meant  way  back  when.  And  so  we  have 
just  got  to  stand  up  like  we  are  doing  and  take  it  back,  and  I  can 
tell  you  when  we  join  hands  and  fight  it  works.  We  were  able  to 
put  a  combination  together  in  the  house  of  representatives  and  in 
the  senate  that  was — that  allowed  us  to  do  this. 

I  mean,  we  even  got  an  amendment  put  on  a  bill  dealing  with — 
a  juvenile  reform  bill  that  when  the — when  the  judge  has  a  trou- 
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bled  child  and  tells  him  that,  "You  need  to  clean  up  your  room,  you 
have  got  to  go  to  school  every  day,  you  have  got  to  cut  the  grass," 
he  can  also  recommend  to  that  child  that  he  go  to  church  on  Sun- 
day. That  is  how  strong  we  were  able  to — to  muster  that  support 
in  Texas  just  last  month,  or  month  before  last.  And  so  we  were  able 
to  get  these  two  bills  passed. 

During  the  hearings  we  found  in  Waco — ^and  this  is  factual — that 
Bill  Murray,  who  was  there.  Reverend  Murray,  Madalyn  O'Hair's 
son,  was  there  trying  to  help  save  this  lady's  job.  She  lost  her  job 
with  Waco  Independent  School  District  because  she  had  a  child 
that  was  troubled,  having  problems.  She  called  him  up  to  the  front 
of  the  class,  away  from  her  class,  and — and  asked  the  little  boy 
would  he  mind  if  she  prayed  with  him.  And  he  said,  "No,  ma'am." 
And  she  did.  And  the  boy  went  home.  And  his  mother  asked  him, 
"Well,  listen,  you  have  sure  been  acting  well  today.  What  in  the 
world  has  gotten  into  you?"  And  he  said,  "Well,  Ms.  Thatcher 
prayed  for  me  today."  Aiid  his  mother  let  it  out,  and  the  board — 
school  board  found  out  about  it,  and  they  actually  fired  her  because 
they  found  out  that  she  had  prayed  for  that  child  and  he  had  got- 
ten better.  And,  you  know,  when  times  have  gotten  to  that  point 
we  are  in  bad  trouble  in  this  country,  when  we  pray  for  somebody 
and  it  works,  and  then  we  end  up  getting  fired  for  it. 

[Laughter  and  applause.! 

Mr.  Edwards.  And  I  have  got  a  witness  here  who  was  at  the 
hearing,  so  we  know  it  happened. 

But  house  bill  372,  and  I — I  want  to  read  this  because — and  I 
sent  you  all  copies,  but  I  hope  that  the  people  in  Oklahoma  will 
take  heed  of  it,  and  folks  around  the  country  will  do  the  same 
thing,  because  we  at  least  have  the  wording  that  fits  the  Constitu- 
tion. And  this  wording  meets  all  Constitution  muster,  what  we 
have  in  the  Texas  Legislature. 

The  first  bill  says  that — and  the  way  it  reads,  that  house  bill 
373,  as  amended  by  Representative  Edwards — it  was  amended,  and 
then  senate  bill  1  was  amended,  and  it  was  included  in  senate  bill 
1,  which  was  the — under  the  education  revision  bill  that  we  passed 
in  Texas. 

And  it  reads,  "A  public  school  student  has  an  absolute  right  to 
pray  in  school  individually,  voluntarily,  and  silently  in  a  manner 
that  does  not  disrupt  instruction  or  other  activities  of  the  school. 
A  person  may  not  require,  encourage,  or  coerce  a  student,  or  re- 
frain from  such  prayer  during  any  school  activity."  So  hopefully  we 
will  get  to  a  point  that  we  will  be  back  Uke  it  used  to  be,  that — 
I  support  the  legislation  that  hopefully  you  all  will  propose,  to  have 
our  Supreme  Court  to  rule  that  we  can  at  a  point  pray  openly.  And 
if  a  person  wants  to  pray  to  whomever  his  Gk)d  is,  let  him  do  it; 
but  at  least  let  him  do  it. 

The  other  bill  that  I  passed,  along  with  a  number  of  persons  from 
the  legislature,  was  house  bill  392  as  amended  by  Representative 
Edwards.  "Districts  may  provide  for  silence  at  the  beginning  of  the 
first  class  of  each  school  day  during  which  a  student  may  reflect 
or  meditate."  In  other  words,  we  are  fighting  now  to  get  our  school 
superintendents  in  Texas  to  implement  this  legislation.  Because 
they  were  afraid,  some  of  them;  they  were  reprimanding  some  of 
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their  teachers;  teachers  did  not  know  what  they  should  or  should 
not  do.  Now  there  is  no  excuse  for  it. 

So  if  the  States  would — would  do  this,  I  think  it  would  help  you 
all  doing  what  you  all  are  doing,  which  means  that  at  the  begin- 
ning of  the  first  class  of  each  schoolday  we  will  have  a  moment  or 
period  for  silent  reflection  and  meditation.  And  to  me,  brothers  and 
sisters,  that  is  praying.  And  so  that  is  why  I  take  claim  to  the  fact 
that  we  have  got  prayer  back  in  Texas,  prayer  back  in  school  in 
Texas.  And  so  we  really  do  need  your  help.  And  we — ^you  have  got 
our  support  100  percent  on  whatever  you  are  doing. 

Mr.  Canady.  Well,  thank  you,  Mr.  Chairman.  I  appreciate  your 
leadership  on  this  issue  in  the  State  of  Texas,  and  appreciate  your 
taking  the  time  to  come  today.  I  do  not  have  any  questions  for  you, 
I  just  want  to  congratulate  you  on  the  success  you  have  had,  and 
I  hope  we  will  have  some  similar  success  in  Washington. 

Mr.  Istook. 

Mr.  Istook.  Thank  you  very  much.  Representative  Edwards,  I 
really  appreciate  your  coming  all  the  way — I  believe  you  are  from 
Houston. 

Mr.  Edwards.  Yes,  sir. 

Mr.  Istook.  Is  that  right?  And  you  are  chairman  of  the  rules 
committee  in  the  Texas  State  House? 

Mr.  Edwards.  Yes,  sir. 

Mr.  Istook.  All  right.  I  am  grateful  that  you  took  the  time. 

I  did  want  to  ask  you  about  a  couple  of  things.  The  situation  in 
Waco  and  I  went  to  college  in  Waco  at  Baylor.  I  have  got  a  son  that 
is  going  to  be  starting  Baylor  this  fall  so  I  care  about  what  is  going 
on  down  there.  And  who  complained  in  that  case  with  the  teacher 
that  prayed  with  this  young  man?  Who  was  it  that  complained? 

Mr.  Edwards.  I  think  that  his  mother  was  the  original  person. 
I  know  he  is  going  to  testify  in  a  minute,  but  he  was  at  the  hear- 
ing. This  is  Rev.  Bill  Murray,  the  son  of  Madalyn  O'Hair  Murray. 

Mr.  Istook.  OK. 

Mr.  Edwards.  Who  has  brought  prayer  back  in  school. 

Mr.  Istook.  Sure.  And  we  will  hear  from  him.  I  do  not  want  to 
get  off  on  the  whole  thing,  I  am  just  curious  as  to  whether  the  com- 
plaint came  from  the  parent,  whether  it  came  from 

Mr.  Edwards.  It  was  the  mother. 

Mr.  Istook.  It  was  the  mother  that  made  the  complaint? 

Mr.  Edwards.  Yes. 

Mr.  Istook.  Did  the  mother  ask  for  the  teacher  to  be  fired  for 
that? 

Mr.  Edwards.  Well,  I  think  she  complained  about  what  was 
going  on,  more  than  anything.  And  then  they  took  it  on  their  own. 

Mr.  Istook.  So  you  do  not  know  if  she  was  the  one  that  said, 
"Not  only  do  I  have  a  problem  with  this,  but  I  think  this  is  so  ter- 
rible and  so  obnoxious  and  bad  that  the — the  teacher  ought  to  be 
fired  for  having  a  prayer  with  my  son." 

Mr.  Edwards.  Well,  I  think  that  the  majority  of  the  school  board 
voted  in  that  regard.  And  at  some  point  the  chairman  of  the  board, 
the  school  board  asked  the  lady,  said,  "Now,  listen,  you  understand 
what  you  have  done.  You  know  what  the  law  says,"  and  he  went 
through  all  of  this  stuff.  And  he  asked  her,  "Now,  if  you  had  an 
opportunity  to  do  this  again,  what  would  you  do?" 
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And  the  lady,  with  her  job  on  the  line,  with  stature  stood  and 
said,  "I  would  do  it  all  over  again."  And  he  fired  her  right  on  the 
spot. 

[Applause] 

Mr.  ISTOOK.  I  want  to  ask  you  about  your  efforts,  and  I  applaud 
your  efforts  in  Texas  regarding  reinforcing  and  establishing  stu- 
dents' rights  regarding  prayer.  And  there  has  been  a  lot  of  discus- 
sion about  a  moment  of  silence,  as  you  mentioned  there. 

Mr.  Edwards.  Yes. 

Mr.  ISTOOK.  Now,  I  find  it  interesting  that  a  lot  of  people  who 
say,  "Let  us  have  a  moment  of  silence  rather  than  prayer  in 
schools,"  are  totally  unfamiliar  with  a  particular  U.S.  Supreme 
Court  case  which  I  am  sure  you  have  come  across. 

Mr.  Edwards.  Yes. 

Mr.  ISTOOK.  Which  is  the  reason  you  are  making  your  statements 
very  carefully  there.  That  is  the  case  of  Wallace  v.  Jaffree,  which 
was  decided  in  1985  by  the  U.S.  Supreme  Court.  It  concerned  a 
statute  that  Alabama  passed  setting  aside  a  moment  of  silence  at 
the  beginning  of  each  schoolday.  But  because  one  of  the  intended 
and  permitted — I  should  say  because  one  of  the  permitted  purposes 
of  the  moment  of  silence  in  the  Alabama  schools  was  to  permit  stu- 
dents to  say  a  silent  prayer  if  they  desired  to  do  so,  the  U.S.  Su- 
preme Court  said  it  is  unconstitutional.  Now,  and  I  noticed  that 
you  were  careful  to  avoid  sa5dng  that  one  of  the  purposes  of  your 
"moment  of  silence"  law  is  to  let  a  student  pray,  rather  than  to  let 
a  student  meditate  or  to  reflect.  But  how  do  you  feel  about  the  U.S. 
Supreme  Court  saying  that  if  a  moment  of  silence  can  be  used  to 
offer  a  prayer,  it  has  therefore  become  unconstitutional? 

Mr.  Edwards.  I  think  that  is  ridiculous.  [Laughter  and  ap- 
plause.] 

I  really  cannot  imagine  sane  human  Americans  making  a  deci- 
sion like  that  collectively.  Maybe  if  one  of  them  took  that  position, 
maybe  so.  But  not  as  a  total  body,  to  say  that  if  I  want  to  silently 
pray  it  is  unconstitutional.  Well,  because  first  of  all  the  majority 
of  prayers  I  bet  in  this  room  today  were  silent.  I  mean,  mostly — 
and  prayer  is  voluntary.  You  cannot — if  I  do  not  want  to  pray  you 
cannot  make  me  pray.  But  most  of  the  time  I  pray  more  silently, 
believe  me.  You  know,  driving  down  the  street  and  some  truck  is 
about  to  run  over  you,  or  before  I  close  a  real  estate  deal,  I  mean, 
most  of  us  pray  silently. 

I  think  for  America  to  be  at  the  point  that  we  are,  knowing  when 
we  looked  at  what  happened  when  prayer  was  taken  out  of  school 
how  that  crime  went  up  in  school,  violence  on  TV  went  up,  gangs 
problem  went  up,  guns  on  our  campuses,  sex  on  our  campuses, 
drugs  on  the  campus.  I  mean  when  prayer  was  taken  out  those 
things  went  up,  increasingly.  And  I  cannot  see  how  the  leadership 
of  this  country  will  stand  by  today  and  take  that  position.  I  just 
do  not  understand  it.  It  is — to  me  it  is  inhuman. 

Mr.  ISTOOK.  Sure. 

Mr.  Edwards.  So  I  am  totally  opposed  to  that. 

Mr.  ISTOOK.  And  I  am  sorry  that  under  the  U.S.  Supreme  Court 
guidelines,  it  might  be  necessary  to  have  a  constitutional  amend- 
ment just  to  tell  students,  'Tou  have  the  right  to  remain  silent." 
[Laughter.] 
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The  final  thing  I  did  want  to  ask  you  about.  Of  course,  I  served 
in  the  Oklahoma  Legislature.  We  began  our  sessions  with  prayer. 
I  served 

Mr.  Edwards.  So  do  we. 

Mr.  ISTOOK  [continuing].  I  served — that  is  what  was  my  question. 
Because  I  served  on  a  city  council.  We  started  meetings  with  pray- 
er. In  the  Congress  of  the  United  States  we  start  meetings  with 
prayer.  You  know,  civic  groups,  chambers  of  commerce,  groups  all 
across  this  country  find  it  acceptable,  nonofFensive,  a  totally  com- 
mon, normal,  everyday,  praiseworthy  practice  to  begin  an  impor- 
tant activity  with  prayer.  And  I  very  much  appreciate — I  was  going 
to  ask  you  if  the  Texas  State  Legislature  still  does. 

Mr.  Edwards.  Let  me  tell  you,  Mr.  Chairman,  I — we  do  it.  It  is 
part  of  our — I  mean,  before  we  do  anything  else,  other  than  punch 
the  roll  and  make  sure  we  have  a  quorum,  that  is  the  first  thing 
that  we  do  is  pray.  You  know,  in  the  President's  way — and  in  Con- 
gress we  do  it.  And  in  everything  we  do,  we  do  it. 

But,  and  that  is  why  I  think  it  is  so  phony  and  h)rpocritical  for 
the  courts  to  take  that  position.  And,  you  know,  I  have  not  been 
there  when  the  courts  convene,  but,  you  know,  it  is  possible  that 
they  probably  pray  maybe  before  they  start.  And  then  to  rule 
that — that  the  little  children  cannot  do  it.  But  the  Book  says,  "Suf- 
fer little  children  to  come  unto  me,"  and  I  think  that  that  is  what 
happened. 

And  let  me  just  say  this,  you  know.  The  day  that  I  admitted  my 
calling  to  the  ministry,  when  I  went  back  to — ^to  Austin  that  Mon- 
day, the  minister  that  was  to  give  our  prayer  that  day  did  not  show 
up  and  the  speaker  had  me  to  give  the  prayer.  So  I  know  we  pray 
in — in  the  house  in  Texas  before  we  start.  And  I  think  that  if  we 
can  do  it  and  every  group  can  do  it,  then  why  not,  if  we  are  trying 
to  train  our  children  to  do  what  they  should  do  and  grow  up  to  be 
good  citizens  like  some  of  us  have  made  it,  then — then  I  think  they 
should  be  able  to  do  the  same  thing. 

Mr.  ISTOOK.  Chairman  Edwards,  I  thank  you  very  much  for  your 
comments. 

Mr.  Edwards.  Thank  you  very  much.  And  we  will  be  praying  for 
you  all  on  the  vision. 

[Applause.] 

Mr.  Canady.  Next  we  will  hear  from  Dr.  Lavonn  Brown,  pastor 
of  the  First  Baptist  Church  in  Norman,  OK  In  addition  to  over  40 
years  experience  as  a  pastor.  Dr.  Brown  is  the  author  of  several 
books  and  articles.  Dr.  Brown,  thanks  for  being  here  today. 

STATEMENT  OF  REV.  LAVONN  D.  BROWN,  PASTOR,  FIRST 
BAPTIST  CHURCH,  NORMAN,  OK 

Mr.  Brown.  Thank  you.  I  want  to  thank  the  members  of  this 
committee  for  the  opportunity  to  speak  briefly  on  a  subject  so  vital 
to  our  historic  concept  of  a  free  church  and  a  free  state. 

At  one  time  the  simplest  and  safest  subject  for  a  Baptist  pastor 
to  address  was  the  separation  of  church  and  state.  In  recent  years 
this  issue  has  become  clouded.  In  fact,  sitting  listening  to  opening 
remarks  and  to  the  statements  that  have  already  been  made,  you 
know,  I  really  try  to  avoid  situations  where  I  feel  like  a  lion  in  a 
den  of  Daniels.  [Laughter.] 
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But  I  feel  very  much  that  way  today. 

Permit  me  to  begin  by  sa3dng  that  I  have  three  sons  who  have 
graduated  from  pubHc  schools,  and  both  Christian  and  State  uni- 
versities in  Oklahoma.  They  are  productive  citizens  with  good  fami- 
lies. My  wife  is  the  product  of  a  home  of  public  school  administra- 
tors and  teachers,  and  as  a  Baptist  pastor,  I  too  am  deeply  troubled 
by  the  avalanche  of  immorality  that  threatens  to  inundate  our  Na- 
tion. 

The  place  where  we  perhaps  differ  is  in  our  assessment  of  the 
causes  of  this  moral  decay,  and  the  solutions  being  suggested.  I 
wish  I  had  time  to  deal  at  length  with  our  history.  Obviously  I  do 
not.  I  simply  offer  some  simple  observations. 

The  struggle  for  religious  liberty  has  a  long  history.  The  history 
of  ancient  Egypt,  India,  Middle  East,  Medieval  Europe  is  a  story 
of  conflict  between  government  and  religion,  stories  of  religiously 
based  persecution  and  forced  conversion.  This  struggle  came  to 
America. 

It  is  true  that  many  people  came  to  America  seeking  religious 
freedom.  But  in  some  cases  they  sought  this  freedom  for  them- 
selves. Early  America  has  its  stories  of  persecutions,  harsh 
theocracies,  enforced  orthodoxy,  banishment,  and  prison  sentences. 
These  atrocities  led  James  Madison  and  Thomas  Jefferson  to  draft 
the  first  amendment  of  the  Constitution.  Later  Jefferson  would  de- 
scribe this  first  amendment  as  building  a  wall  of  separation  be- 
tween church  and  state. 

It  may  well  be  that  this  privilege  of  a  free  church  system  in  one 
of — is  one  of  the  most  underappreciated  aspects  of  America  life. 

[Applause. 1 

Mr.  Brown.  Underappreciated  simply  because  we  have  never 
known  any  other  way.  It  is  like  whether  or  not  a  fish  would  have 
a  word  for  water. 

Sanford  Cobb,  a  religious  historian,  called  the  doctrine  of  separa- 
tion of  church  and  state  "America's  great  gift  to  civilization  and  the 
world."  The  genius  of  this  American  system  is  that  in  religious 
matters  the  Government  is  neutral  by  law.  The  only  way  we  can 
have  true  freedom  for  religion  is  to  have  freedom  from  enforced  re- 
ligion. 

[Applause.l 

Mr.  Brown.  The  first  amendment  has  served  us  well  for  over  200 
years.  So  when  I  hear  people  clamor  for  government  to  use  its  coer- 
cive power  to  impose  religious  conformity  I  say  that  we  have  been 
there  and  we  have  done  that. 

[Laughter.] 

Mr.  Brown.  The  first  amendment  was  drafted  to  insure  that  it 
would  not  happen  again.  It  is  amazing  to  me  that  when  those  who 
want  less  government  interference  in  our  daily  lives  are  begging  for 
more  government  involvement  in  our  religious  life. 

[Applause] 

Mr.  Brown.  Particularly  as  it  relates  to  our  public  schools. 

We  should  not  amend  the  Constitution,  particularly  the  first 
amendment,  unless  there  is  compelling  need.  And  it  is  my  personal 
feeling  that  there  is  none  here.  Instead  of  opening  Pandora's  box 
with  a  Constitution  amendment,  why  not  affirm  and  announce  the 
rights  that  our  public  schools  already  have.  For  example 
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[Applause.] 

Mr.  Brown  [continuing].  We  can  have  religious  clubs  and  groups 
on  campus.  We  can  use  release  time  for  legitimate  Bible  study  and 
instruction.  We  can  have  equal  access  to  school  facilities,  just  like 
others.  We  can  teach  and  study  about  religion  and  its  role  in  our 
history  and  in  our  lives.  Students  can  pray  anytime  they  like;  in 
the  classroom,  lunchroom,  or  playing  field,  even  orally  and  collec- 
tively, as  long  as  it  is  not  disruptive. 

In  Matthew  6,  Jesus  pointed  out  the  primacy  of  private  prayer 
over  public  prayer.  Students  can  pray  without  ceasing  at  school 
now.  They  can  pray  with  friends  around  the  flagpole  in  the  morn- 
ing, when  the  teacher  hands  out  an  algebra  test  in  the  afternoon, 
and  as  they  are  running  onto  the  football  field  at  night. 

For  the  past  2  years  appropriate  baccalaureate  services  have 
been  held  at  our  church,  planned  by  an  interdenominational  com- 
mittee. Attendance  was  voluntary.  The  Gospel  was  preached  freely. 
Students  sang  and  prayed.  The  house  was  packed.  People  came  an 
hour  early  for  special  seating. 

Despite  what  some  voices  would  have  us  believe,  we  have  greater 
freedom  than  we  are  presently  using  in  this  country  to  be  religious 
in  our  public  schools,  and  in  society  in  general. 

[Applause.] 

Mr.  Brown.  What  we  need  in  America  is  not  a  religious  equality 
amendment.  Rather  we  need  continuing  neutrality  of  government 
in  matters  of  religion,  and  we  must  educate  our  educators  about 
our  present  freedoms.  And  on 

[Applause.] 

Mr.  Brown  [continuing].  And  on  July  12  the  Presidential  direc- 
tive on  religious  expression  in  the  public  schools  was  released  in 
an  attempt  to  further  educate  the  public  about  all  that  is  presently 
permitted. 

Let  us  be  honest.  The  primary  reason  for  the  passage  of  a  con- 
stitutional amendment  dealing  with  religion  is  the  apparent  decline 
of  morality  in  America.  There  is  no  doubt  that  we  are  in  trouble. 
Our  Nation  is  hemorrhaging.  Our  families  are  falling  apart.  How- 
ever, is  the  total  responsibility  for  this  decline  to  be  attributed  to 
the  Supreme  Court  decision  of  the  1960's  which  removed  teacher- 
led  prayers  and  religious  exercises  from  the  public  schools?  More- 
over, is  the  cure  for  the  1990's  to  be  found  in  more  prayer  and  reli- 
gious activity  in  the  schools? 

We  live  in  a  complex  society.  When  we  search  for  causes  of  moral 
decline,  we  must  include  a  lot  of  social  forces  at  work  over  the  past 
30  years.  Rapid  population  increases;  the  post-World  War  II  eco- 
nomic boom  which  jfed  materialistic  attitudes;  increased  ethnic  and 
religious  pluralism;  the  rights  movements  of  the  1960's;  the  Viet- 
nam war;  the  prevalence  of  sex  and  violence  themes  in  the  media. 
And  we  must  avoid  cosmetic  solutions  to  serious  diseases. 

[Applause.] 

Mr.  Brown.  I  urge  you  to  reject  the  "knee-jerk"  legislative  or  ju- 
dicial reaction  to  our  social  and  moral  quagmire.  Let  us  exercise 
care  that  our  efforts  to  ensure  the  free  exercise  of  religion — in  the 
doing  of  that,  that  we  do  not  take  measures  that  will  result  in  the 
establishment  thereof.  Let  us  avoid  any  constitutional  amendment 
that   would  redefine   the  boundaries  between  church   and   state. 
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allow  for  public  funds  to  be  used  to  support  private  religious 
schools,  or  the  use  of  citizens'  taxes  to  be  used  in — to  support  the 
promulgation  of  another  person's  faith.  Remember,  public  policy  al- 
ways follows  public  money,  and  it  should.  The  effort  to  secure  pub- 
lic funds  for  private  schools  means  the  intrusion  of  government  into 
the  operation  of  the  schools.  I  am  convinced  that  if  this  amendment 
passes,  in  the  end  religion  will  be  the  loser. 

[Applause.] 

Mr.  Brown.  Today  I  go  on  record  taking  my  stand  with  Madison 
and  Jefferson.  Let  us  keep  the  wall  of  separation  between  church 
and  state  intact,  and  insist  that  the  Government  should  remain 
neutral  in  matters  of  religion.  I  reject  the  idea  that  an  action  of 
Congress  or  the  Supreme  Court  can  get  God  back  into  the  Nation 
and  its  affairs,  or  for  that  matter  to  get  Grod  out  of  or  into  any- 
thing. 

Thank  you  for  the  opportunity  to  share  these  convictions. 

[Applause.] 

[The  prepared  statement  of  Reverend  Brown  follows:] 


512 

Prepared  Statement  of  Rev.  Lavonn  D.  Brown,  Pastor,  First  Baptist  Church, 

Norman,  OK 


I  want  to  thauk  the  membstB  of  Utis  conunittee  for  tba  oppoittimity  to  spditK  btiefly  m  tbis 
subject  so  vital  to  our  nistonc  eoneem  of  a  free  cburcii  in  a  ftee  state.  At  one  time  cba  simpUst  and 
safest  subject  for  a  Baptist  pastor  to  address  was  ihh  separation  of  cburch  and  stati.  k  ticbm  y^ans 
tbls  issue  bas  become  clouded. 

Permit  ms  to  begin  by  saying  I  have  thrsa  sons  wbo  have  gradnated  from  the  ^  Jilic  schools  and 
both  Christian  and  state  aniversities  in  fflflghnma  They  are  prodnctive  dtizena  tolth  guod  famifies.  My 
wife  is  the  product  of  a  home  of  public  school  administrators  and  teachers.  And,  as  a  Baptist  pastor, 
I  too  am  deeply  troubled  by  tbe  avalanche  of  ImmeraUty  that  threatens  to  Inmidate  our  nation.  The  place 
vhere  ve  differ  is  In  our  assessment  of  the  causes  of  moral  decay  and  the  soIuUdus  balng  suggested. 

I  wish  I  had  time  to  deal  at  length  with  omr  Instsry.  Obviously.  I  do  not  1  will  offar  a  few 
simple  observations. 

The  straggle  for  religions  liberty  bas  a  long  history.  Tbe  history  of  ancient  £S79t>  India,  tba 
Bfiddle  East  and  medieval  Europe  is  a  story  of  contDet  between  govsmment  aad  rbilgioa  stoHes  of 
religiouBly-based  persecution  and  forced  convsrsion. 

This  struggle  earns  to  Amaxlea.  It  Is  tnie  that  many  eame  to  imerica  seeking  reli^cos  freedom, 
bat  in  some  cases  they  songht  freedom  for  themsetvea.  Zarly  Amerlea  bas  Its  stotlb^  of  persaectlon. 
harsb  flieocracieB.  enforced  orthodoxy,  banisimient  and  piison  sentences.  These  atrodtiaB  led  James 
Uadison  and  Tbomas  Jefferson  to  draft  the  Firat  Amendment  to  the  Cuostitatian.  later.  Jefferson  wouhi 
describe  this  First  Amendment  as  btdldlng  a  "wan  of  separation  between  church  and  state."  It  may  well 
be  that  this  privilege  of  a  free  church  system  is  one  of  the  most  under-appredated  aspects  of  Ametiean 
fife.  Dude^appreciated  because  we  have  never  lmo«^  any  other  way. 

Sanford  Cobb,  a  rollgiouB  bisUman,  called  the  dactjns  of  separation  of  uiurch  and  state 
"America's  great  gift  to  civilization  and  the  workL"  The  ismva  of  tlds  Amsrieaii  s/stexia  Is  that  in 
religions  matters  the  government  Is  santial-by  law.  Ills  arais  xa'syvie  can  have  trae  fr^^o'dum  for  rellgian 
is  to  have  freedom  from  enforced  rsllglon. 

EBOGAMua  catiiCfimiHC  aicms 

The  fkst  Amendment  has  served  ns  weQ  for  aver  200  years.  So,  whan  I  hear  i.dopld  r.iimor  for 
government  to  use  its  coercive  power  to  Impose  re&gions  eoufotmity.  I  say  that  we  hava  basn  chsra  and 
dona  that  Tbe  First  Amendment  was  drafted  to  ensure  It  would  not  happen  agafaL  (t  Li  am'.'Hng  to  me 
when  those  who  want  less  pvenuuent  interference  in  our  datt^  Ihras  are  bagging  for  ojora  government 
mvolvemeut  in  our  rehgious  life,  paitlenlarty  as  it  relates  to  osr  pobHc  schools. 

We  should  not  amend  the  Constitution,  particularly  the  First  AmRndment.  utilass  tiiera  is  a 
compelling  need.  There  Is  none  here.  Instead  of  opanlng  Pauditrs's  box  uiiL  a  C;:ss^UtutIanal 
amendment,  why  uot  affirm  and  announce  the  rights  that  our  public  schools  already  b^^a.  Par  example, 
we  cfiu! 

*  have  religious  dubs  and  groiqis  on  campns 

~  use  ralaasa  time  for  legidmate  Bibla  siiidy  flud  instroetiasi 
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*  have  equal  access  to  school  taciMes,  joBt  Eke  otbere 

*  teasli  and  Rtudy  about  religion  ami  its  role  in  oiur  blstory  sad  our  lives 

*  StudentE  can  pray  anytime  they  Uke-lA  the  classtoom,  Icuaciunom.  or  playuag  .leld-evea  orally 
and  collectipely  as  long  as  It  ifi  Dot  dlsrnptive.  In  Matthew  6  Jesus  poiiited  oul  the  primacy  of 
piirate  prayer  over  piibBc  prayer.  Students  can  "pray  without  ceasing"  sX  s^Uooi  now.  They 
can  pray  with  fuends  around  the  flagpole  In  tiie  mondne,  when  the  teacJici-  haud^  ont  an 
algebra  test  in  the  afternoon,  and  &s  they  are  running  onto  the  football  fialii  at  lal^iL 

*  For  the  past  two  yeare  appropriate  baccalaureate  sartfices  have  been  held  at  oil  uhureh.  planned 
by  an  tnterdenomloatioiial  committee.  Attenilaiice  was  volmitary.  The  Gospel  was  preached 
freely.  Students  sang  and  prayed.  The  house  was  packed.  People  began  arriviu^  an  hour  early. 

Despite  what  some  voices  would  have  na  believe,  we  have  greater  freedom  than  n/e  are  presently 
using  in  tiiis  country  to  be  relipous  in  our  pabhe  Bchools  and  in  society  in  general 

\flWity  ViJg  WBXW 
nJhat  we  need  in  iuetica  is  not  a  "zeligiotiB  epiality''  amendmeuL    £iith>::r.  we  need  the 
continuing  neutrality  of  government  in  matteis  of  religion,  and  we  must  educate  the  bducators  aboot 
oar  present  freedoms. 

Let* s  be  honest  The  primary  reason  for  the  passage  of  a  constitatloual  amendiL.cint  dealing  with 
relieion  is  the  apparent  decline  of  morality  in  imeilca.  There  is  no  doubt  that  vt  art  in  traubla.  Otlir 
nation  le  bemordia^ng,  and  families  are  falling  apart 

However,  Is  the  total  responslMlity  for  this  decline  to  be  attributed  to  the  SapreK.t:  Cooirt  dedsion 
of  the  19^8  which  removed  teadier-led  pcayers  and  reli^ons  eKerdses  firom  the  puhlie  schools? 
Horettver,  is  the  cure  far  the  ISSOs  to  be  fomid  in  more  prayer  and  religious  activiiie^  in  the  schools? 

We  Uve  in  a  complex  society.  When  we  search  for  canses  of  moral  decline,  we  rndst  in&hide  other 
soelal  forces  at  wotli  over  the  past  thirty  years:  rapid  population  increase,  the  poet-WW  li  ecocoEcic  boom 
which  fed  materlalUtlc  attitudes,  increased  ethnic  and  relisions  pluraii&m,  the  ridits  tLovements  of  tfie 
eos.  the  Tiatnam  War  and  the  prevalence  of  eex  and  violence  themes  In  the  media.  We  mufrt  avoid 
eosmetie  safaitions  to  sBiions  diseases. 

I  urge  yon  to  avoid  knee-jarh  legislative  or  judicial  reaction  to  our  sodal  and  ..lor^  (vuagmlre. 
Let* 8  ezeicise  care  that,  in  oor  aftorts  to  ensnre  the  free  exercise  of  religlen.  we  not  take  msstsarss  that 
would  result  in  the  establishment  thereof.  Let* s  avoid  any  consiltntloaal  amsndmbat  wLleh  would 
redefine  Ae  boundaries  between  church  and  state,  allow  far  pubfic  funds  to  be  used  U  support  pdvate 
tefigions  schools,  or  use  dti2enB'  taxes  to  be  naed  to  support  the  promulgation  cf  anuthci-  person's  faitL 
Remember  pubUc  policy  always  follows  public  money  and  should,  'rha  effort  to  securb  public  funds  for 
IsivEte  schools  means  the  intrusioa  of  government  into  the  operation  of  the  scbook.  It  this  amftYidment, 
passes,  in  the  end,  raUgion  wiD  be  the  loeetr. 

Today,  I  go  on  record,  taking  my  stand  vdtb  Bladison  and  Jeffersoa  Let's  iidep  the  waQ  of 
separation  between  church  and  state  Intact  and  insist  that  the  government  suould  remain  uei^al  in 
matters  of  religiott.  I  reject  the  Idea  that  an  action  of  Cjugress  or  ihe  Sapr^ma  Cjurc  taii  get  God  ba£!: 
in  the  nation  and  its  affairs  or,  for  that  matter,  get  Scd  out  of  or  Into  anything. 

Thanh  yen  for  this  opportunity  to  share  ray  eamrtetl&aE. 
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Mr.  Canady.  Thank  you,  Dr.  Brown,  for  being  here  today.  I  ap- 
preciate your  testimony,  and  much  of  what  you  have  said  I  would 
certainly  agree  with.  I  do  not  think  passing  a  constitutional  amend- 
ment or  passing  a  law  is  going  to  make  the  sort  of  changes  in  the 
country  that  you  seem  to  think  that  some  of  the  proponents  of  this 
would  suggest. 

I  am  interested  in  protecting  religious  freedom.  That  is  my  con- 
cern. That  is  why 

Mr.  Brown.  And  I  am,  too. 

Mr.  Canady.  And  I  sincerely  understand  and  appreciate  that. 
And  the  idea  here  is  that  we  have  a  problem,  that  people  are  being 
discriminated  against  because  they  are  expressing  their  faith  in 
certain  contexts  that  are  public  and  they  are  squelched  specifically 
because  of  what  they  say  and  the  fact  that  it  relates  to  their  faith. 
Now,  that  is  discrimination,  and  I  am  looking  for  a  way  to  make 
certain  that  that  does  not  happen.  I  want  to  protect  people  from 
that  sort  of  discrimination. 

Now,  you  said  that  you  are  interested  in  insuring  freedom  from 
enforced  religion.  I  agree  with  that.  You  also  said,  however,  that 
there  are  those  who  are  clamoring  for  government  to  use  its  power 
to  enforce  religious  conformity.  Now,  I  have  not  seen  that.  Now, 
could  you  tell  me  exactly  what  you  mean  by  that  and  what  evi- 
dence you  have  that  there  are  people  who  are  looking  to  enforce  re- 
ligious conformity?  I  will  tell  you,  among  people  who  are  concerned 
about  this  issue  there  is  a  lot  of  diversity.  And  I  have  not  seen  that 
desire  for  enforced  religious  conformity. 

Mr.  Brown.  I  think  that  is  a  fear  that  I  have.  I  have  not  studied 
that  issue.  But  I  think  my  fear  is  that  unless  we  are  careful,  we 
will  establish  the  kind  of  mental  attitude,  and  then  back  it  up  with 
legislation  that  might  result  in  enforced  conformity  to  certain  reli- 
gious practices.  And  I — ^you  know,  I  am  for  religious  liberty,  but  I 
am  for  religious  liberty  for  all  people. 

[Applause.] 

Mr.  Canady.  I  wholeheartedly  agree.  And  some  people  have  put 
this  debate  in  the  context  of  the  majority  wishing  to  enforce  its 
views  on  certain  minorities.  I  think  that  that  is  an  absolute  mis- 
conception of  what  is  going  on  here.  No.  1,  a  lot  of  people  I  am  see- 
ing who  have  complaints  who  have  been  discriminated  against  do 
not  represent  any  majority  viewpoint. 

Now,  for  instance,  we  have  heard  cases  of  children  going  to 
school,  wanting  to  take  their  Bible  to  school,  who  were  told  that 
they  could  not  take  their  Bible  to  school,  they  could  not  have  their 
Bible  and  read  it  on  a  schoolbus.  Now,  I  believe  that  is  illegal 
under  the  current  law,  even  the  current  Supreme  Court  interpreta- 
tions. But  those  children  are  told  that.  Well,  now,  children  who 
wish  to  carry  their  Bible  around  with  them  I  do  not  think  rep- 
resent a  majority  of  children.  Now,  that  may  be  unfortunate,  but 
I  think  they  represent  a  minority.  And  they  are  being  singled  out 
for  harassment  in  some  context,  and  that  is  of  concern  to  me.  So 
I  think  there  are  some  misconceptions  about  exactly  what  is  going 
on  here. 

Well,  let  me  just  focus  on  one  other  thing  with  you,  Doctor.  You 
mentioned  that  you  did  not  want  to  see  any  public  funds  being 
used  for  private  religious  schools.  And  I  understand  that  that  is  a 
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major  concern  that  looms  behind  any  action  in  this  area  that  might 
make  it  easier  for  there  to  be  a  voucher  system.  I  mean,  what 
would  be  wrong  with  a  system — from  the  viewpoint  of  protecting 
religious  freedom — what  would  be  wrong  with  a  system  in  which 
parents  were  allowed  to  choose  where  their  children  went  to  school, 
and  they  had  a  voucher,  and  the  parents  made  the  choice? 

Now,  you  know,  people  go  to  private  religious  hospitals  and  get 
treatment.  There  are  Baptist  hospitals  where  people  get  treatment 
and  the  government  reimburses  under  the  Medicaid  and  Medicare 
programs.  Again,  it  is  the  patient  decides  where  they  want  to  go 
to  the  hospital. 

Now,  I  understand  there  are  some  different  factors  involved  in 
education,  but  why  would  a  system  like  that — and  that  is  not  really 
necessarily  the  focus  of  this,  but  you  brought  it  up — why  would 
that  which  enables  individual  citizens  to  make  a  choice  about  how 
they  want  to  have  their  children  educated,  why  would  that  inter- 
fere with  religious  freedom? 

Mr.  Brown.  It  is  my — I  think  my  major  concern  there  is  that 
people  who  do  not  practice  that  particular  faith,  their  tax  dol- 
lar  

Mr.  Canady.  What  particular  faith?  What  particular  faith? 

Mr.  Brown.  Well,  whatever. 

Mr.  Canady.  It  is  any  faith,  or  not  any  faith. 

Mr.  Brown.  They  would  be  supporting  that  private  school  with 
their  tax  dollars.  And  I  am  against 

[Applause.] 

Mr.  Canady.  You  say  that,  even  though  the  choice  is  entirely  up 
to  the  parent.  The  money  actually  is  going  to  the  parent.  They  are 
just  deciding  that  they  are  going  to  use  that  voucher  at  a  particular 
school  or  not.  But  that  does  not  bother  you  with  a  religious  hos- 
pital? That  is  different? 

[Applause.] 

Mr.  Brown.  I  am  not 

Mr.  Canady.  Because  in  this  society — you  know,  we  were  in  New 
York  on  Monday  and  one  of  our  witnesses  was  Cardinal  John 
O'Connor,  the  archbishop  of  New  York.  And  he  described  the  sys- 
tem that  the  archdiocese  has  there.  They  provide  innumerable  so- 
cial services.  They  have  a  vast  hospital  system.  And  they  get  reim- 
bursement from  the  Government.  I  mean,  the  fact  of  the  matter  is, 
they  are  providing  services  to  people  in  the  same  way  that  other 
nonprofit  entities  and  for-profit  entities  provide  services  to  people, 
and  they  get  reimbursement  for  it  the  way  others  do.  Now,  some- 
times there  are  problems  that  arise  in  connection  with  that,  but 
the  idea  that  somehow  we  are  going  to  shut  off  these  religious  in- 
stitutions and  say  because  they  are  religious  institutions  they  are 
not  going  to  be  part  of  the  life  of  the  country,  I  do  not  think  was 
what  the  Founding  Fathers  had  in  mind. 

Now,  I  do  think  they  had  in  mind  that  we  were  not  going  to  pay 
any  preacher's  salary,  we  were  not  going  to  pay  for  a  church  to  op- 
erate, and  I  agree  with  that.  I  do  not  think  the  public  should  be 
using  funds  for  those  purposes.  But  when  we  get  to  these  other  is- 
sues where  religious  institutions  or  institutions  that  have  religious 
beliefs — and  sometimes  these  are  not  even  church  connected  insti- 
tutions, they  may  be  simply  independent  institutions  with  a  reli- 
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gious  foundation — I  do  not  understand  why  we  should  say  that  be- 
cause they  have  those  beUefs  we  have  to  sanitize  the  pubUc  from 
them. 

Mr.  Brown.  I  see  one  distinction,  and  that  is  that  a  person  per- 
sonally chooses  to  go  to  a  Baptist  hospital  for  treatment.  And  they 
get  good  treatment.  And  they  come  out  of  the  hospital  healthy.  At 
no  part  in  that  process  have  they  been  indoctrinated  or  has  anyone 
tried  to  make  them  Baptist. 

[Applause.] 

Mr.  Brown.  But  if  a  person  attends  a  private  school  that  has  a 
certain  doctrinal  inclination  or  a  statement  of  doctrine  or  a  particu- 
lar faith,  then  it  is  going  to  be  impossible  for  them  to  be  in  that 
atmosphere  over  a  number  of  years  and  not  in  some  way  be  indoc- 
trinated by  the  principles  of  that  institution. 

Mr.  Canady.  Well,  let  me  ask  you  this.  You  do  not  think  that  the 
public  school  institutions 

[Applause. 

Mr.  Canady  [continuing].  Can  have  the  same  influences  on  peo- 
ple in  some  circumstances?  Now,  there  are  some  people  who 

[Applause.] 

Mr.  Canady.  There  are  some  people  who  would  suggest  that  at 
least  certain  public  schools  have  a  bias  against  religion.  Now,  do 
you  think  that  is  not  true? 

[Applause.] 

Mr.  Brown.  That  is  unfortunate.  I  think  any  time  the  public 
school  is  biased  against  religion  we  ought  to  do  something  about  it. 

[Applause.] 

Mr.  Canady.  I  agree  with  you.  And  that  is  why  we  are  here 
today. 

[Applause.] 

Mr.  Brown.  Where  I  disagree,  though,  is  on  the  solution,  you 
see.  We  all  realize  we  have  got  a  problem. 

Mr.  Canady.  Well,  you  know,  I  am  pleased  to  hear  you  say  that, 
and 

Mr.  Brown.  And  I  really  am — I  am  anxious  for  a  solution.  But 
I  am  concerned  about  the  one  that  is  being  recommended. 

[Applause.] 

Mr.  Canady.  Sure.  Well,  I  understand  that.  Let  me  say  this.  Let 
me  say  this,  Dr.  Brown.  I  appreciate  your  testimony,  and  I  appre- 
ciate your  taking  the  time  to  be  here.  You  provide  an  important 
perspective  on  this.  And  I  would  like  to  now  recognize  Mr.  Istook. 

Mr.  Istook.  Thank  you. 

Reverend  Brown,  I  very  much  appreciate  your  being  here.  Let  me 
see,  because  it  is  important  to  understand,  as  you  say,  we  agree  so 
much  on  the  existence  of  problem,  and  you  try  to  say,  "What  is  the 
solution?"  And  we  all  know  that  so  much  of  the  solution  is  spir- 
itual, it  is  not  from  Government.  Solutions  are  going  to  come  not 
from  the  Halls  of  Congress,  but  from  within  the  walls  of  our  own 
homes.  And  it  is  important  that  we  work  on  that. 

But  we  want  the  Government  to  be  making  that  possible  for  that 
to  happen  and  not  to  interfere  with  it.  If  you 

[Applause.] 

Mr.  Istook.  Just  as  I  mentioned  from  the  words  of  U.S.  Supreme 
Court  Justice  Potter  Stewart — and  he  wrote  these  in  one  of  the 
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cases  that  were  decided  in  the  1960's — that  because  public  school 
attendance  is  mandatory — Let  me — and  these  were  Justice  Stew- 
art's words.  He  said: 

A  compulsory  State  educational  system  so  structures  a  child's  life  that  if  religious 
exercises  are  held  to  be  an  impermissible  activity  in  the  schools,  religion  is  placed 
at  an  artificial  and  State-created  disadvantage. 

And  he  dissented  from  these  cases  about  which  we  speak. 

Now,  you  mentioned  praying  without  ceasing,  and  many  aspects 
of  religion  are  inward  and  many  are  outward.  It  takes  both.  And 
I  know  you  would  not  want  to  diminish  a  person's  ability  to  exer- 
cise something  that  may  be  silent  or  something  that  may  be  vocal. 
But  either  if  because  of  a  U.S.  Supreme  Court  decision,  if  you  take 
what  is  in  essence  half  of  the  child's  waking  day,  or  if  because  of 
these  proposed  guidelines  from  the  Clinton  administration  with  the 
EEOC,  you  take  what  is  essentially  half  of  an  adult's  day  when 
they  are  on  the  job  and  say  during  that  time  you  must  be  isolated 
from  the  influence  of  religion,  that  is 

Mr.  Brown.  But  that  is  not  what  I  said. 

Mr.  ISTOOK.  Well,  no,  but  I  am  talking  about  what  the  Court  de- 
cisions and  the  proposed  guidelines  from  the  Federal  Government 
have  said.  I  am  talking  about  the  need  to  make  sure  that  if  a  child 
is  in  a  schoolroom  and  maybe  they  are  politically  active,  maybe 
they  want  to  talk  about  the  Presidential  election,  maybe  they  want 
to  talk  about  the  environment,  maybe  they  want  to  talk  about  the 
abortion  issue.  We  are  not  told  that  that  is  a  taboo  topic.  We  are 
not  told  that  you  cannot  display  your  convictions  on  a  matter  that 
is  purely  secular.  But  if  you  restrict  the  display  or  the  communica- 
tion of  conviction  only  on  a  matter  that  is  religious,  you  have  dis- 
criminated against  religion. 

[Applause.] 

Mr.  ISTOOK.  Let  me  ask  you  something  Chairman  Canady  was 
asking  about,  because  you  mentioned  a  concern  of  what  amounts 
to  a  voucher  that  would  go  to  a  private  or  religious  school.  As  I 
mentioned  before  with  the  other  witness,  I  am  a  graduate  of  Baylor 
University.  Baylor  is  a  Baptist  school,  as  we  both  know.  I  attended 
Baylor,  and  part  of  the  way  that  I  was  able  to  get  through — in  ad- 
dition to  scholarship  and  family  help  and  working  my  way  through, 
was  a  loan.  Happened  to  be  a  federally  guaranteed  loan.  There 
were  other  students  at  Baylor  at  the  time  that  were  going  through 
with  help  from  the  GI  bill.  Now,  those  are  government  programs 
that  ended  up  paying  some  of  Ernest  Istook's  tuition  at  a  church 
school.  Was  that  wrong? 

Mr.  Brown.  I  do  not  know.  [Laughter.] 

Mr.  ISTOOK.  Then  why  are  you  ready  to  say  that  it  is  wrong  if 
you  have  a  system  where  someone  at  maybe  a  high  school  level 
wants  to  attend  a  school  with  a  voucher  system? 

Mr.  Brown.  Well,  I  think  a  person  who  goes  off  to  college  by  that 
time  has  already  made  some  very  important,  destiny-determining 
decisions  in  their  lives. 

Mr.  Canady.  But,  Pastor,  that  is  not  really  the  issue  here,  be- 
cause we  are  talking  about  Mr.  Istook  making  the  choice  of  going 
to  Baylor,  but  we  are  talking  about  a  system  of  vouchers  where  the 
parents  are  going  to  make  the  choice  as  to  where  the  children  go. 
Now,  do  you  not  think  the  parents  ought  to  have  that  right? 
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[Applause.] 

Mr.  Brown.  I  am  not  prepared  to  say  so.  Because  I  have  not — 
well 

Mr.  Canady.  You  do  not  believe  that  the  parents  have  respon- 
sibility for  the ^? 

Mr.  Brown  [continuing].  I  have  a  feeling 

[Audience  responses.] 

Unidentified.  Free  speech. 

Unidentified.  This  is  a  hearing. 

Mr.  Canady.  Wait  a  second.  OK,  wait  a  second. 

[Gavel.] 

Mr.  Canady.  Now,  we  will  maintain  order  here.  Now,  I  will  ask 
a  question  and  I  will  give  him  the  opportunity  to  answer  it. 

[Audience  responses.] 

Mr.  Canady.  You  do  not  believe  that  parents  have  the  respon- 
sibility for  the  education  of  their  children  and  should  be  able  to  de- 
cide how  their  children  are  going  to  be  educated? 

Mr.  Brown.  Certainly  so,  and  I  feel  like  that  if  I  decided  on  a 
private  school  and  private  education  for  my  child,  that  I  would  also 
accept  whatever  financial  obligation  that  is  involved  in  doing  that. 
But  I  would  not  ask  people  who  are  non-Baptist  to  support  my 
child  in  a  religious  school. 

[Applause.] 

Mr.  ISTOOK.  Reverend  Brown  you  mentioned  in  your  testimony  a 
concern  with  making  sure  that  students  have  equal  access  to  school 
facilities  just  like  others.  You  recited,  of  course,  that,  you  know — 
and  this,  I  am  sure  you  are  referring  to,  is  under  the  Equal  Access 
Act  that  they  can  have  religious  clubs  and  groups  on  the  campuses. 
You  are  aware,  are  you  not,  that  under  that  Federal  law  the  only 
way  in  which  that  can  be  done  is  if  any  religious  club  activity  must 
be  conducted  before  or  after  school,  and  that  unlike  other  school 
clubs,  they  cannot  have  any  sort  of  adult  adviser?  Are  you  aware 
of  that? 

Mr.  Brown.  Yes,  I  am  aware. 

Mr.  ISTOOK.  OK.  So  you  do  understand  that  they  are  receiving 
different  treatment  from  any  other  t3T)e  of  student  club  under  the 
existing  law? 

Mr.  Brown.  I  am  not  sa3dng  that  we  do  not  have  problems. 

Mr.  ISTOOK.  I  understand.  I  am  just  trying  to  understand  which 
problems  you  see. 

Mr.  Brown.  I  am  saying  that  I  am  not  sure  that  amending  our 
Constitution  is  the  answer  to  the  problem.  This  is  basically  what 
I  am  saying. 

[Applause.] 

Mr.  ISTOOK.  Do  you  believe  that  they  should  be  permitted  to 
meet  during  the  same  time  frame  as  any  other  school  club,  and  to 
have  an  adult  adviser,  the  same  as  any  other  school  club? 

Mr.  Brown.  I  do  not  have  an  opinion  on  that  because  you  are 
asking  me  about  things  that  I  am  hearing  for  the  very  first  time. 
I  do  not  see  myself  as  an  authority  in  the  law  with  regard  to  all 
of  the  rights  and  privileges  of  students  on  campus.  I  am  here 
speaking  from  the  religious  standpoint  about  an  effort  to  amend 
the  Constitution  and  I  see  problems  in  that,  but  I  do  not  have  all 
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of  the  detailed  information  that  you  must  know  as  a  lawyer  and 
as  a  public  official. 

Mr.  ISTOOK.  Sure.  Let  me  tell  you  the  reason  I  am  asking,  be- 
cause I  am  not  trying  to  do  anything,  you  know,  pinning  you  down, 
trap  you. 

Mr.  Brown.  Well,  I  think  it  is- 


Mr.  ISTOOK.  Let  me — let  me  just  explain  that 

Mr.  Brown  [continuing].  Pretty  obvious  what  is  happening. 

Mr.  ISTOOK.  No,  no,  let  me  explain  this. 

[Audience  responses.] 

[Gavel.] 

Mr.  ISTOOK.  What  I  am  trying  to  establish 

[Applause.] 

Mr.  ISTOOK.  What  I  am  trying  to  establish,  sir,  is  certain  prob- 
lems which  exist  cannot  be  changed  any  way  other  than  a  constitu- 
tional amendment  because  of  the  series  of  court  decisions  that  have 
resulted  in  things  like  I  mentioned  on  the  school  clubs.  I  am  just 
trying  to  establish  what  it  is  you  desire  to  be  the  result,  and  then 
weigh  that  against  whether  it  is  a  result  that  can  be  obtained  with 
or  without  a  constitutional  amendment.  That  is  my  purpose  there. 
Because  you  mentioned,  for  example,  that  having  equal  access  to 
school  facilities,  like  others. 

Do  you  believe  that  just  like — I  know  several  churches  that  meet 
in  schools.  They  are  permitted  on  weekends  and  maybe  other 
times,  to  use  the  school  facilities,  the  same  as  any  other  outside 
group,  to  have  a  church  meeting.  And  you  mentioned  the  assembly 
in  Norman  of  a  private  baccalaureate  service.  Do  you  believe  that 
school  facilities  should  be  available  to  your  private  effort,  not  tech- 
nically sponsored  by  the  school,  but  to  a  private  baccalaureate  ef- 
fort? 

Mr.  Brown.  No,  I  do  not  see  why  they  should. 

Mr.  ISTOOK.  Why  should  school  facilities  be  available  for  a  church 
to  actually  have  its  church  meetings,  which  they  are,  but  not  avail- 
able for  students  under  private  sponsorship  to  have  a  bacca- 
laureate? 

Mr.  Brown.  I  am  not  sure  they  ought  to  be. 

Mr.  ISTOOK.  Where  is  the  difference  between  letting  a  church  use 
school  facilities  to  actually  have  their  services,  and  letting  stu- 
dents, as  private  individuals  sponsored  by  outside  private  people, 
also  use  those  facilities? 

Mr.  Brown.  You  are  asking  me  about  an  area  that  I  have  no  in- 
formation or  knowledge  in.  Should  a  public  school  allow  a  church 
to  meet  in  its  facilities?  I  do  not  know. 

Mr.  ISTOOK.  Well,  you  testified  that  there  is  equal  access  to 
school  facilities,  according  to  your  written  and  oral  testimony. 

Mr.  Brown.  Right.  And  I — I  am  talking  about  the  students  on 
campus  and  you  are  applying  it  to — ^you  know,  out  to  the  nth  de- 
tail. 

Let  me  just  say  that  I  attended  this  public  hearing  at  the  invita- 
tion of  a  couple  of  groups  because  I  understood  it  to  be  a  place 
where  everybody's  opinion  would  be  heard  and  everybody's  opinion 
would  be  respected.  And  what  I  have  felt  since  I  got  here,  the  open- 
ing remarks  from  the  chairman,  the  opening  remarks  from  Mr. 
Istook,  the  two  opening  statements,  is  that  the  stage  has  been  set. 
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and  that  this  is  not  a  public  hearing  to  hear  what  people  have  to 
say. 

[Applause.] 

Mr.  Canady.  Let  me  say  this.  We  are  very  interested  in  hearing 
what  you  have  to  say  and,  you  know,  it  is  always  easy  to  attack 
other  people's  motives.  But  I  want  you  to  know  I  am  concerned 
about  religious  freedom,  and  I  value  your  input  and  your  sugges- 
tions on  this. 

And  I  just  have  one  final  question  if  you  do  not  mind,  which  I 
think  may  help  us  get  a  little  handle  on  exactly  where  you  are  com- 
ing from.  Would  you  have  a  problem  with  having  a  recognized  mo- 
ment of  silent  prayer  or  reflection  in  the  public  schools? 

Mr.  Brown.  No,  I  would  not  be  opposed  to  that.  I  do  have  serious 
question  about  the  value  of  it,  what  it  would  actually  accomplish, 
but  I  do  not  have  any  problem  with  it. 

[Applause.] 

Mr.  Canady.  OK.  Well,  thank  you.  And  again,  if  anything  that 
I  have  done  has  given  you  the  impression  that  I  do  not  respect 
you 

[Laughter.] 

Mr.  Canady  [continuing].  Your  opinions  or  your  views  or  you,  I 
regret  that,  because  I  certainly  do.  And  I  would  not  express  any 
disrespect  toward  you.  And  I  appreciate  your  being  here,  and  thank 
you  for  that. 

[Applause.] 

Mr.  Canady.  Mr.  Istook. 

Mr.  Istook.  Reverend  Brown,  I  hope  you  understand  that  it  is 
important  to  recognize  what  you  see,  what  other  people  may  see, 
as  the  problems,  and  then  it  becomes  a  question  of  saying,  "What 
avenues  are  available  for  their  solution?" 

Just  as  you  mentioned  on  a  moment  of  silent  prayer  or  reflection, 
a  great  number  of  people  in  this  country  are  totally  unaware  of  the 
U.S.  Supreme  Court  decision  in  Wallace  v.  Jaffree  where  they  said 
a  moment  of  silence  is  also  imconstitutional.  So  that  if  the  goal, 
whether  it  be  yours  or  anyone  else's,  is  to  permit  a  moment  of  si- 
lence, the  only  avenue  that  has  been  left  available  for  that  by  the 
U.S.  Supreme  Court  is  an  amendment  to  the  Constitution. 

So  that  is  why  it  is  important  to  understand  where  you  see  what 
is  desirable  and  what  is  undesirable,  and  then  to  say  is  that  some- 
thing which  requires  a  constitutional  change  in  order  to  make  it 
possible,  or  whether  it  can  be  redressed  any  other  way. 

Mr.  Brown.  I  said  I  had  no  problem  with  that.  IVIy  problem  is 
that  I  see  that  a  cosmetic  answer  to  a  very  serious  problem.  I  think 
we  could  have  a  moment  of  silence  in  our  schools  starting  tomorrow 
and  it  could  go  on  indefinitely;  I  am  not  sure  that  that  would  make 
a  dramatic  change  in  the  diverse  and  terrible  problems  that  we 
have  with  our  young  people  in  todays  society. 

[Applause.] 

Mr.  Istook.  Thank  you.  Thank  you  very  much  for  coming. 

Mr.  Canady.  OK,  thank  you.  We  are  going  to  move  to  our  next 
witness,  who  is  Mr.  Scott  Armey.  Mr.  Armey  is  a  county  commis- 
sioner of  the  third  precinct  of  Denton  County,  TX.  Mr.  Armey  is  the 
leader  in  the  initiative  to  have  local  elected  officials  show  their  sup- 
port for  the  reinstatement  of  voluntary  school  prayer.  And  I  will 
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have  to  add,  also,  that  Mr.  Armey  is  the  son  of  the  majority  leader 
of  the  U.S.  House  of  Representatives  who  is  doing  an  outstanding 
job  for  the  people  of  the  country  in  that  capacity.  Thank  you  for 
being  here  today,  Mr.  Armey. 

STATEMENT  OF  SCOTT  ARMEY,  DENTON  COUNTY 
COMMISSIONER,  PRECINCT  3,  DENTON,  TX 

Mr.  Armey.  Thank  you.  Before  I  begin,  let  me  first  take  the  op- 
portunity to  express  my  sincere  appreciation  and  thanks  to  the 
committee  for  your  effort  to  bring  this  hearing  to  Oklahoma  City 
for  the  purpose  of  discussing  the  topic  of  religious  liberty  and  the 
Bill  of  Rights.  Judging  from  the  strong  turnout  of  participants,  the 
people  greatly  appreciate  the  opportunity  to  offer  their  input  on 
this  issue,  without  the  expense  of  having  to  travel  to  Washington, 
DC. 

Although  the  issue  in  which  I  will  focus  my  testimony  today 
would  be  the  reinstatement  of  voluntary  prayer  in  the  public 
schools,  I  am  very  grateful  to  the  committee  for  their  effort  to  bring 
this  and  other  issues  relating  to  religious  liberties  before  the  pub- 
lic. I  also  want  to  thank  Congressman  Istook  for  his  commitment 
to  the  important  issue  of  voluntary  school  prayer,  and  for  his  effec- 
tive leadership  in  his  role. 

My  name  is  Scott  Armey,  and  I  serve  as  a  county  commissioner 
from  Denton  County,  TX.  And  just  as  you  all  pointed  out  with — 
with  the  Congress,  and  Representative  Edwards  with  the  State  leg- 
islature, we  begin  our  commissioners  court  every  Tuesday  morning 
opening  with — with  prayer. 

It  may  seem  odd  that  a  county  commissioner  would  take  up  the 
cause  of  an  issue  that  is  under  the  jurisdiction  of  the  Federal  Gov- 
ernment, but  this  is  an  issue  that  strikes  a  cord  in  the  majority  of 
Americans  who  believe  the  Federal  Government  has  overstepped 
its  boundaries,  and  that  it  is  time  to  put  the  issue  of  school  prayer 
back  in  the  hands  of  the  American  people. 

[Applause.] 

Mr.  Armey.  The  effort  to  return  voluntary  prayer  to  public 
schools  is  being  fought  by  countless  grassroots  groups  and  organi- 
zations across  this  Nation,  and  I  believe  their  diligence  and  hard 
work  are  beginning  to  produce  results  from  our  Federal  lawmakers. 

The  issue  of  school  prayer  may  seem  a  lesser  issue  in  Washing- 
ton today  when  our  representatives  are  contending  with  issues 
such  as  the  ever-expanding  Federal  budget,  overhauling  the  Fed- 
eral Tax  Code,  and  addressing  Medicare  and  other  entitlement  pro- 
grams. But  I  am  here  to  testify  today  that  from  the  feedback  I  have 
received  from  grassroots  America  during  the  past  few  years,  the 
majority  of  Americans  believe  that  this  is  an  issue  of  critical  impor- 
tance. 

I  have  had  the  privilege  of  spearheading  a  grassroots  movement 
encouraging  counties  across  the  Nation  to  pass  resolutions  support- 
ing prayer  in  school.  What  began  as  one  resolution  in  Denton 
County,  TX,  has  now  expanded  across  the  State  of  Texas  and  to  39 
States  across  the  country. 

In  June  1993,  I  introduced  a  resolution  in  the  Denton  County 
Commissioners  Court  calling  for  a  grassroots  movement  to  rein- 
state voluntary  prayer  in  our  public  schools.  After  our  commis- 
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sioners  court  unanimously  approved  the  resolution,  I  suggested  we 
send  a  request  to  every  county  in  the  State  of  Texas  to  consider  a 
similar  resolution  as  a  show  of  their  support  for  this  issue.  To  date 
167  counties  across  the  State  of  Texas  have  joined  the  grassroots 
movement.  That  number  represents  two-thirds  of  Texas'  254  coun- 
ties. 

With  the  strong  showing  of  support  by  Texas  counties,  I  was  en- 
couraged to  expand  this  effort  beyond  Texas  to  counties  in  all  the 
other  States  across  the  Nation.  In  July  1994  I  raised  private  funds 
to  mail  a  request  to  every  county  in  the  Nation  asking  for  support 
of  the  resolution. 

I  recently  sent  a  second  letter  in  May  of  this  year  as  a  followup 
to  the  original  request.  And  with  just  two  letters  over  the  course 
of  1  year,  at  least  371  counties  from  38  States  outside  of  Texas 
have  joined  our  effort  to  pass  resolutions.  I  have  with  me  a  list  of 
counties  from  across  the  country  that  have  notified  me  that  they 
have  passed  a  resolution,  and  it  is  my  belief  that  there  are  numer- 
ous counties  across  the  Nation  that  have  taken  action  on  this  reso- 
lution who  have  not  forwarded  a  copy  to  me  and  unfortunately 
could  not  be  listed. 

Between  the  counties  in  Texas  and  the  counties  in  the  other  38 
States,  as  of  this  morning  at  least  538  counties  across  the  country 
have  joined  our  effort.  This  represents  one-sixth  of  all  the  counties 
in  the  Nation.  Obviously  this  resolution  does  not  change  any  laws, 
and  certainly  does  not  give  counties  the  authority  to  reinstate  pray- 
er in  the  public  school  system,  but  it  does  demonstrate  the  over- 
whelming dissatisfaction  among  Americans  with  the  1963  Supreme 
Court  ruling  outlawing  voluntary  prayer  in  public^  schools. 

You  may  be  aware  of  action  at  the  State  level  in  majxy  States 
across  the  country  regarding  this  issue.  As  Representative  Edwards 
pointed  out,  the  74th  Legislature  of  Texas  included  as  part  of  the 
education  bill  a  provision  allowing  local  school  districts  the  author- 
ity to  provide  for  a  period  of  silence  at  the  beginning  of  each  school 
day.  Several  other  State  legislatures  across  the  country  have 
passed  similar  bills  recently. 

I  think  it  is  important  to  point  out,  contrary  to  what  a  vocal  mi- 
nority would  have  you  believe,  this  issue  is  not  a  partisan,  political 
issue.  In  Texas  over  90  percent  of  the  county  commissioners  courts 
that  have  passed  our  resolution  are  Democrat-majority  courts.  Over 
90  percent. 

This  is  an  issue  of  faith  and  morality.  It  is  about  preserving  the 
foundations  upon  which  this  Nation  was  built.  And,  most  impor- 
tantly, this  issue  is  about  individual  religious  freedom. 

I  have  made  a  commitment  to  continue  in  this  grassroots  move- 
ment in  an  effort  to  demonstrate  to  our  Federal  representatives 
what  the  American  people  know  is  right  regarding  school  prayer. 
I  will  continue  rallying  support  from  counties  across  the  Nation  in 
hopes  of  convincing  Congress  of  the  importance  of  this  issue,  and 
hopefully,  one  day  soon  we  will  see  a  reversal  of  our  current  poli- 
cies. 

I  want  to  thank  you  again  for  the  opportunity  to  appear  before 
you  today.  It  has  been  a  privilege  to  participate  in  these  proceed- 
ings. And  I  do  want  to  show  you  one  visual  aid.  I  have  been  watch- 
ing a  lot  of  C-SPAN  this  year,  and  I  have  noticed  a  tremendous 
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increase  in  the  number  of  visual  aids  being  used,  so  I  figured  I  bet- 
ter bring  one  in  to  show,  as  well. 

These  are  the  Texas  counties,  the  ones  highlighted,  who  have 
passed  our  resolution.  This  represents  two-thirds  of  all  the  counties 
in  Texas. 

[Applause.] 

Mr.  Armey.  And  on  the  drive  up  here  I  counted  up  our  Oklahoma 
counties  and  discovered  that  we  have  over  two-thirds  of  the  coun- 
ties in  Oklahoma  that  have  passed  resolutions. 

[Applause.] 

[The  prepared  statement  of  Mr.  Armey  follows:] 
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Prepared  Statement  of  Scott  Armey,  Denton  County  Commissioner,  Precinct 

3,  Denton,  TX 


Before  1  begin,  let  me  first  take  tiiis  opportunity  to  express  my  sincere  appreciation  and  thanks  to 
the  Committee  for  tlieir  efforts  to  bring  this  liearing  to  Oklalioma  City  for  the  purpose  of  discussing  the 
topic  of  "Rehgious  Liberty  and  tlie  Bill  of  Rights."  Judging  from  tlie  strong  turn-out  of  participants,  the 
people  greatly  appreciate  the  opportunity  to  offer  their  input  on  tliis  issue  witliout  tlie  expense  of 
traveling  to  Washington,  D.C. 

Altliough  tlie  issue  on  which  I  will  focus  my  testimony  today  will  be  the  reinstatement  of 
voluntary  prayer  in  our  public  schools,  I  am  very  grateful  to  tlie  Committee  for  tlieir  effort  to  bring  this 
and  other  issues  related  to  religious  liberties  before  tlie  public. 

I  also  want  to  thank  Congressman  Istook  for  his  commitment  to  tlie  important  issue  of  voluntary 
school  prayer  and  for  his  effective  leadership  in  this  role. 

My  name  is  Scott  Armey  and  1  serve  as  a  County  Commissioner  from  Denton  County,  Texas. 

It  may  seem  odd  tliat  a  County  Commissioner  would  take  up  tlie  cause  of  an  issue  that  is  under 
the  jurisdiction  of  tlie  federal  government.    But  this  is  an  issue  tliat  strikes  a  cord  in  tlie  majority  of 
Americans  who  believe  tlie  federal  government  has  overstepped  its  boundaries  and  that  it  is  past  time  to 
put  tlie  issue  of  school  prayer  back  into  the  hands  of  the  American  people. 

The  effort  to  return  voluntary  prayer  to  tlie  public  schools  is  being  fought  by  countless  grassroots 
groups  and  organizations  across  tliis  nation  and  I  believe  tlieir  diligence  and  hard  work  are  beginning  to 
produce  results  from  our  federal  lawmakers. 

The  issue  of  school  prayer  may  seem  a  lesser  issue  in  Washington,  DC.  when  our 
Representatives  are  contending  witli  issues  such  as  tlie  ever-expanding  federal  budget,  overhauling  tlie 
federal  tax  code,  and  addressing  medicare  and  otlier  entitlement  programs,  but  I  am  here  to  testify  today 
tliat  from  tlie  feedback  1  have  received  from  grassroots  America  during  tlie  past  two  years,  tlie  majority 
of  Americans  believe  tliat  this  is  an  issue  of  critical  importance. 

1  have  had  the  privilege  of  spearheading  a  grassroots  movement  encouraging  counties  across  the 
nation  to  pass  resolutions  supporting  prayer  in  school.  What  began  as  one  resolution  in  Denton  County, 
Texas  has  now  expanded  across  die  State  of  Texas  and  to  39  states  across  tlie  country. 
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III  June  of  1993.  1  inlrixJuccd  :i  resolution  in  tlu;  Dciilon  County  Commissioners  Court  calling  lor 
a  grassroots  movement  to  reinstate  voluntary  prayer  in  public  schools.    After  our  Commissioners  Court 
unanimously  approved  llie  resolution,  I  suggested  we  .send  a  request  to  every  county  in  the  stale  ol   Texas 
to  consider  a  similar  resolution  as  their  show  of  support  lor  this  issue. 

To  dale,  167  counties  across  llie  .State  ol  Texas  have  joined  tlie  grassroots  movement.  That 
number  represents  two-thirds  of  Texas'  254  counties. 

With  the  strong  showing  of  support  by  Texas  counties,  1  was  encouraged  to  expand  this  effort 
beyond  Texas  to  counties  in  all  the  other  slates  across  the  nation.    In  July  of  1994,  I  raised  private  funds 
to  mail  a  request  to  every  county  in  the  nation  asking  for  support  of  the  resolution. 

I  recently  sent  a  second  letter  in  May  of  this  year  as  a  follow-up  to  the  original  request.  Willi 
Just  two  letters  over  the  course  of  one  year,  at  least  367  counties  from  38  states  outside  of  Texas  have 
joined  our  effort. 

I  have  with  me  a  list  of  tlie  counties  from  across  the  country  that  have  notified  me  that  they  have 
passed  tlie  resolution.  It  is  my  belief  that  tliere  are  numerous  counties  across  the  nation  that  have  taken 
action  on  this  resolution  but  have  not  forwarded  a  copy  to  me,  and  unfortunately,  could  not  be  listed. 

Between  the  counties  in  Texas  and  tJie  counties  in  tlie  otiier  38  states,  at  least  534  counties  across 
the  country  have  joined  our  effort.    This  number  represents  one-sixth  of  all  tlie  counties  in  the  lUuion. 

Obviously,  this  resolution  does  not  change  any  laws  and  certainly  does  not  give  counties  the 
authority  to  reinstate  prayer  in  tlie  public  school  system.  But  it  does  demonstrate  the  overwhelming 
dissatisfaction  among  Americans  witli  tlie  1963  Supreme  Court  ruling  outlawing  voluntary  prayer  in 
public  schools. 

You  may  be  aware  of  action  at  the  state  level  in  many  states  across  the  country  regarding  this 
issue.    In  Texas  this  year,  the  74tli  Legislature  included  as  part  of  tlie  Education  Bill  a  provision 
allowing  local  school  districts  tlie  autliority  to  provide  for  a  period  of  silence  at  tlie  beginning  of  each 
school  day.    And  several  otlier  state  legislatures  across  tlie  country  have  passed  similar  bills  recently. 

I  think  it  is  important  to  point  out  tliat,  contrary  to  what  a  vocal  minority  would  have  you 
believe,  this  issue  is  not  a  partisan,  political  issue.    In  Texas,  over  90  percent  of  tlie  County 
Conimissioners  Courts  tliat  have  passed  our  resolution  are  Democrat-majority  Courts.    Over  90  percent! 

This  is  an  issue  of  faith  and  morality.  It  is  about  preserving  die  foundations  upon  which  this 
nation  was  built.    And  most  importantly,  this  issue  is  about  individual  religious  freedom. 

I  have  made  a  commitment  to  continue  in  tliis  grassroots  movement  in  an  effort  to  demonstrate  to 
our  federal  representatives  what  tlie  American  people  know  is  right  regarding  school  prayer.    I  will 
continue  rallying  support  from  counties  across  tlie  nation  in  hopes  of  convincing  Congress  the  importance 
of  this  issue.    And  hopefully,  one  day  soon  we  will  see  a  reversal  of  our  current  policy. 

I  want  to  thank  you  again  for  tlie  opportunity  to  appear  before  you  today.    It  has  been  a  privilege 
to  participate  in  these  proceedings. 
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Mr.  Canady.  Mr.  Armey,  we  thank  you  for  being  here.  We  appre- 
ciate your  efforts  on  this  issue,  and  I  have  no  questions  for  you. 

Mr.  Istook. 

Mr.  Istook.  I  have  no  questions  except  to  thank  you.  I  did  count 
it  up,  also.  I  note,  of  course,  we  have  got  77  counties  in  Oklahoma, 
and  52  out  of  the  77  counties  have  passed  the  resolution  endorsing 
voluntary  school  prayer  once  again  in  the  schools,  as  you  men- 
tioned. So  I  thank  you  very  much  for  being  here  and  for  your  ef- 
forts. 

[Applause.] 

Mr.  Canady.  Shanda  Bontempi  is  our  next  witness.  Ms. 
Bontempi  is  an  eighth  grade  student  in  Oklahoma  City.  She  is  a 
member  of  her  school's  leadership  council  and  has  consistently  been 
a  straight-A  student. 

STATEMENT  OF  SHANDA  BONTEMPI,  EIGHTH  GRADE 
STUDENT,  OKLAHOMA  CITY,  OK 

Ms.  Bontempi.  Every  evening  when  we  listen  to  the  news  on  the 
television  or  on  the  radio  we  often  hear  of  wars  in  countries  with 
names  too  long  to  pronounce,  drought  and  famine  in  countries  that 
are  so  far  away  they  seem  to  be  off  the  globe,  and  oil  spills  in 
places  close  to  home.  Although  we  cannot  feel  the  feelings  of  the 
people  who  are  directly  affected  by  these  things,  we  can  often  be 
sensitive  to  them  and  do  anything  we  can  to  prevent  these  things 
from  happening  again.  We  are  not  directly  affected  by  this. 

Prayer  and  religious  activity  in  public  schools  may  not  affect  you 
directly  if  you  are  not  in  the  public  schools  or  not  offended  by  it. 
But  take  a  few  moments  now  and  feel  what  people  like  me  feel. 
Take  a  step  from  the  outside  on  a  tour  of  the  inside  by  someone 
directly  affected  by  prayer  and/or  religious  activity  in  public 
schools,  like  me. 

It  is  offensive  for  some  of  us  to  hear  a  prayer  every  day  that  is 
different  than  the  religious  values  and  foundation  that  our  parents 
have  worked  so  hard  to  instill  in  us.  You  could  attempt  to  create 
a  prayer  that  would  be  generic  to  all  religions,  but  that  is  impos- 
sible considering  there  are  people  who  do  not  pray  at  all. 

Let  me  ask  you,  Representatives,  when  you  were  in  school  were 
you  ever  stopped  and  told  that  you  were  going  to  hell  because  of 
what  you  believed  or  do  not  believe?  Have  you  ever  felt  that  low 
and  that  embarrassed  and  that  hurt?  It  is  an  extremely  uncomfort- 
able situation  that  I  have  been  in,  and  that  would  only  be  encour- 
aged by  prayer  and/or  religious  activity  in  our  public  schools.  By 
allowing  prayer  in  public  schools  it  is  like  telling  the  students  it 
is  OK  for  them  to  practice  this  at  school  at  the  expense  of  those 
of  us  who  do  not  believe  the  way  they  do. 

Separation  of  church  and  State  is  something  that  is  unique  about 
our  country,  something  that  students  like  myself  who  choose  to  at- 
tend public  schools  should  be  able  to  count  on  to  protect  us  from 
uncomfortable  religious  situations. 

[Applause.] 

Ms.  Bontempi.  We  are  all  taught  in  school  about  how  the  Pil- 
grims came  to  this  land  to  escape  exactly  what  you  are  trying  to 
establish  here. 

[Applause.] 
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Ms.  BONTEMPI.  How  do  you  think  the  Pilgrims  would  feel  about 
this? 

I  have  been  exposed  to  religion  in  public  schools  several  times. 
But  this  past  year  I  had  an  experience  that  was  very  disappointing 
and  very  hurtful.  I  was  in  a  vocal  music  class  that  was  part  of  my 
school  schedule,  not  an  after  school  activity.  I  chose  to  be  part  of 
this  class  because  I  really  love  to  sing.  I  take  professional  voice  les- 
sons, and  grab  any  opjjortunity  I  can  to  perform  a  song  in  front  of 
a  crowd.  Ajnd  so,  naturally,  I  really  wanted  to  be  in  this  class. 

The  first  day  of  school  I  stayed  after  class  to  discuss  with  my 
teacher  what  type  of  music  I  would  feel  very  uncomfortable  singing 
during  the  holiday  season  because  I  was  not  Christian.  I  explained 
that  I  would  not  feel  comfortable  singing  anything  that  pertained 
to  the  religious  meaning  of  Christmas  or  any  other  religious  mate- 
rial. The  teacher  seemed  to  understand,  and  said  she  would  try — 
try  to  avoid  putting  me  in  that  situation.  But  she  did  not.  At  that 
point  I  felt  thankful  and  relieved,  hoping  that  she  would  do  what 
she  said.  And  shortly  after  that  time  my  parents  would  discuss  this 
matter  with  my  teacher  at  open  house.  Again,  she  seemed  to  un- 
derstand. 

Class  continued  to  go  great.  We  had  our  first  concert  in  the  fall 
and  I  loved  performing  in  it.  Soon  after  that  my  teacher  handed  out 
some  new  music  for  us  to  start  working  on.  She  told  us  that  we 
would  learn  it  and  perform  it  in  a  contest  out  of  State.  I  was  so 
excited  at  the  idea  of  going  out  of  State  for  a  contest.  I  opened  the 
music  and  saw  the  title  and  read  the  lyrics,  ft  began  my  tough 
emotional  year  in  that  class.  The  lyrics  were  very  religious.  Al- 
though the  name  Jesus  was  not  mentioned,  it  was  obvious  by  the 
words  who  the  song  was  about.  And  even  if  it  was  about  God  in 
general,  it  was  still  religious  music  that  is  offensive  to  someone,  if 
not  me.  Something  that  would  be  appropriate  for  church,  for  a 
church  choir  to  sing,  not  for  a  school  choir.  That  was  just  the  begin- 
ning. We  discussed  this  with  the  teacher  and  she  removed  it. 

When  November  rolled  around  my  teacher  passed  out  the  music 
she  had  chosen  for  our  winter  concert,  bearing  in  mind  my  situa- 
tion. I  think  not.  For  out  of  the  approximate  seven  songs  that  we 
were  going  to  sing,  only  two  were  ones  that  I  felt  comfortable  sing- 
ing, ft  is  very  frustrating  that,  knowing  my  position,  she,  being  a 
public  school  teacher,  would  continue  to  introduce  religious  based 
songs. 

I  typed  a  letter  to  the  instructor  outlining  what  I  felt  were  pos- 
sible alternatives  to  singing  in  the  concert,  and  sincerely  expressed 
my  upset  feelings  about  this  situation.  What  came  of  this?  While 
the  class  was  rehearsing  I  could  run  copies  of  music  for  the  orches- 
tra. I  did  not  plan  this,  my  teacher  did,  because  I  was  required  to 
make  up  the  grades  that  other  students  received  for  singing  this 
music,  the  ones  that  I  felt  uncomfortable  singing  because  of  my  be- 
liefs. I  turned  pages  for  the  piano  accompaniments  during  the 
school  and  evening  concerts,  and  performed  one  number  with  the 
show  choir. 

When  my  class  went  caroling  at  the  mall  during  my  class  period, 
my  vocal  music  teacher  had  made  no  arrangements  for  me,  even 
though  she  knew  in  advance  that  I  was  not  going  to  the  mall.  I 
went  down  to  my  former  math  teacher's  room  and  did  homework 
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in  there.  Fortunately,  I  was  smart  enough  and  responsible  enough 
to  do  that  rather  than  roam  the  streets  or  halls  at  the  teacher's  ex- 
pense. 

I  was  so  anxious  when  we  returned  to  school  after  winter  break. 
Now  I  could  actually  sing  and  have  fun  in  my  vocal  music  class  in- 
stead of  running  copies.  I  listened  once  again  to  my  teacher  explain 
where  we  would  perform  the  music  she  was  distributing  to  my 
class.  She  said  we  would  perform  these  songs  at  a  district  chorale 
festival.  I  had  performed  in  it  before  and  absolutely  loved  it. 

Among  the  new  music  was  a  song  called  "Can  I  Ride?"  I  opened 
the  music  and  scanned  the  lyrics,  only  to  find  words  that  once 
again  put  me  in  a  difficult  situation.  I  then  looked  at  the  cover  and 
it  said,  "Gospel  Rock."  When  I  took  the  music  home  for  my  parents 
to  review  we  looked  up  the  word  "Gospel"  in  the  dictionary.  It  says, 
'The  teachings  of  Jesus  and  the  Apostles.  Any  of  the  first  four 
books  of  the  New  Testament." 

My  parents  wrote  a  letter  to  the  teacher  saying  that  this  music 
was  not  appropriate  for  use  in  the  public  schools,  and  they  also 
quoted  the  meaning  of  the  word  "Gospel."  This  letter  was  answered 
by  a  long  typed  letter  from  the  teacher  saying  that  it  would  be  very 
difficult  to  expose  her  students  to  a  wide  variety  of  music  without 
using  music  of  this  nature  when  trying  to  teach  about  the  periods 
of  history,  such  as  slavery,  because  their  songs  were  often  religious 
in  nature. 

After  she  wrote  this  we  spoke  to  three  professional  voice  teachers 
who  had  taught  in  public  school  settings,  and  they  each  said  it  was 
unnecessary  to  use  this  religious-based  music  when  teaching  about 
slavery.  They  also  began  singing  songs  that  were  not  religious  but 
were  also  sung  by  the  slaves. 

Because  the  teacher  is  obviously  not  going  to  change  her  position, 
and  because  my  school  and  the  school  district  backed  her  100  per- 
cent, we  met  with  the  principal  and  vice  principal  to  drop  the  vocal 
music  course  that  I  had  looked  so  forward  to  from  my  schedule.  I 
sat  in  the  conference  room  with  my  mom,  the  principal  and  vice 
principal,  and  I  cried;  crying  because  I  was  giving  something  up  I 
had  a  passion  for,  something  I  loved.  They  did  not  force  me  to  drop 
out,  but  how  could  I  walk  into  that  classroom,  a  class  that  would 
only  continue  to  make  me  feel  different.  I  was  told  that  the  vocal 
music  instructor  continued  to  introduce  music  of  a  religious  nature, 
even  more  so  now  that  I  was  gone. 

Not  only  did  that  situation  cause  me  a  lot  of  hurt  and  a  lot  of 
disappointment,  but  I  now  know  that  I  will  never  again  be  able  to 
participate  in  the  school  choir  because  I  know  I  will  have  to  face 
this  problem  all  over  again.  But  why  should  I  fear  this?  Why 
should  I  fear  walking  into  a  school  classroom  and  not  being  able 
to  participate  because  of  what  I  believe?  I  should  not,  but  I  do. 

I  began  my  speech  by  telling  you  that  you  were  on  the  outside 
looking  in  as  far  as  prayer  and  religious  activity  in  public  school 
is  concerned,  and  I  also  gave  you  a  guided  tour  of  the  inside.  Now 
it  is  your  decision  whether  or  not  you  reach  out  a  helping  hand  to 
those  of  us  who  are  on  the  inside,  or  turn  your  back.  I  beg  you,  as 
a  student  who  would  be  directly  affected  and  deeply  hurt  by  this 
amendment,  not  to  allow  prayer  and/or  religious  activity  in  public 
school  to  take  away  my  freedom  and  my  rights. 
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[Applause.] 

Mr.  Canady.  We  thank  you  for  your  testimony.  We  very  much 
appreciate  your  taking  the  time  to  be  here  today. 

Mr.  Istook. 

Mr.  Istook.  Ma'am,  if  you  would,  it  would  help  us  a  lot  to  be 
able  to  understand  this  to  have  some  more  information,  rather 
than  just  generalities.  Can  you  tell  us  what  school  you  are  speak- 
ing of? 

Ms.  BONTEMPI.  I  would  rather  not  release  that.  I  do  not  feel  com- 
fortable. 

Mr.  Istook.  OK.  Do  you  have  copies  of  any  of  the  songs  to  which 
you  objected  so  that  we  might  see  what  the  lyrics  were  with 
which 

Ms.  BONTEMPI.  I  believe  so,  but  not  with  me. 

Mr.  Istook.  OK.  Because  that  would  certainly  help. 

Let  me  ask  this,  because  personally  I  am  not  aware  of  any  par- 
ticular faith  that  says  as  a  tenet  of  their  faith  they  are  not  per- 
mitted to  hear  the  teachings  of  another  faith.  Is  that  any  relation- 
ship here?  Is  this  something  that  has  to  do  with  the  teaching  of 
your  faith  as  opposed  to  a  personal  evaluation? 

Ms.  BONTEMPI.  I  guess  the  fact  that  I  was  asked  to  sing  this  stuff 
that  I  did  not  believe  in  I  guess  is  what 

Mr.  Istook.  Sure.  It  was  because  you  were  personally  uncomfort- 
able, not  necessarily  because  your  faith  told  you  you  could  not? 

Ms.  BONTEMPI.  No. 

Mr.  Istook.  But  because  you  were  personally  uncomfortable,  is 
that  right? 

Ms.  BONTEMPI.  I  was  uncomfortable  doing  it. 

Mr.  Istook.  OK.  So  it  was  not  because  it  violated  your  own  reli- 
gious faith  in  the  sense  of  the  whole  faith's  beliefs,  but  it  was  be- 
cause it  made  you,  as  one  individual,  uncomfortable,  is  that  right? 

Ms.  BONTEMPI.  Yes. 

Mr.  Istook.  OK.  And  how  many  other  students  were  involved  in 
this  activity? 

Ms.  BONTEMPI.  In  the  class? 

Mr.  Istook.  Yes. 

Ms.  BONTEMPI.  Or  in  the  whole  program? 

Mr.  Istook.  Whichever  way  you  can  tell  us. 

Ms.  BONTEMPI.  I  mean,  in  the  program  there  were  I  think  three 
students,  including  myself,  who  were  either  Jewish  or  whatever. 

Mr.  Istook.  Sure.  OK.  I  am  just  trying  to  get  some  idea  of  the 
scale  and  what  sort  of  balance  they  were  trying  to  do  or  not.  Did 
you  ever  ask  or  did  they  ever  offer  to  have  any  music  sung  that 
would  be  music  of  your  faith? 

Ms.  BONTEMPI.  Yes,  but  I  still  felt  that  that  is  religion  that  a 
Christian  might  not  feel  comfortable  singing  about. 

Mr.  Istook.  Sure. 

Ms.  BONTEMPI.  And  so  that  should  not  be  there. 

Mr.  Istook.  OK,  so  you  did  not  make  any  personal 

[Applause.] 

Mr.  Istook.  The  last  question  I  wanted  to  ask,  because  this  re- 
lates to — ^you  may  have  heard,  I  referred  to  the  Washington  Post 
editorial  today  which  said  it  is  an  open  question  whether  you  can 
sing  something  like  "Battle  Hymn  of  the  Republic,"  or  other  people 
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have  mentioned  "God  Bless  America."  Would  either  of  those  be 
songs — I  am  sure  you  are  familiar  with  each  of  them — either  of 
those  be  songs  to  which,  whether  it  was  a  matter  of  your  faith  or 
not,  that  you  as  an  individual  would  feel  uncomfortable  singing? 

Ms.  BONTEMPI.  I  am  familiar  with  "God  Bless  America."  The 
other  one  I  am  not. 

Mr.  ISTOOK.  Sure. 

Ms.  BONTEMPI.  Me  personally,  I  would  not  be  offended  by  that, 
but  someone  else  might. 

Mr.  ISTOOK.  OK.  But  you  personally  would  not.  OK.  So  I  would 
appreciate  if  you  could  provide  us  with  copies  of  the  l3rrics  of  what- 
ever it  was  that  you  found  offensive,  because  we  do  not  know. 

Ms.  BONTEMPI.  OK.  All  right,  yes. 

Mr.  ISTOOK.  Thank  you  very  much. 

[Applause.] 

Mr.  Canady.  Again,  I  want  to  thank  you  for  coming  today.  I  ap- 
preciate it  very  much. 

Next  we  will  hear  from  the  Honorable  William  Graves.  Rep- 
resentative Graves  is  a  member  of  the  Oklahoma  House  of  Rep- 
resentatives. He  has  been  a  leader  in  the  statehouse  on  the  reli- 
gious liberty  issue. 

STATEMENT  OF  REPRESENTATIVE  WILLIAM  GRAVES, 
OKLAHOMA  HOUSE  OF  REPRESENTATIVES 

Mr.  Graves.  Thank  you,  Mr.  Chairman,  Congressman  Istook.  I 
want  to  thank  you  for  coming  here  in  Oklahoma  for  this  hearing. 
And  as  a  nation  and  the  world  heard,  in  the  aftermath  of  the  April 
19  bombing  here  in  Oklahoma  City,  Oklahomans  are  a  praying 
people.  And  notwithstanding  some  of  the  remarks  you  have  heard 
here  today,  the  majority  of  people  in  Oklahoma  support  the  return 
of  school  prayer  in  Oklahoma. 

[Applause.] 

Mr.  Graves.  I  might  add,  that  is  one  reason  we  elected  Congress- 
man Istook,  because  we  knew  he  supported  school  prayer. 

[Applause.] 

Mr.  Graves.  As  a  member  of  the  Oklahoma  Legislature,  I  was 
the  author  of  Oklahoma's  voluntary  school  prayer  law  in  1980. 
That  law  was  challenged  in  Federal  district  court,  and  the  court 
upheld  it  as  being  constitutional  on  its  face.  I  was  a  lawyer  in  that 
case.  And  so  I  thoroughly  support  getting  school  prayer  back  in 
public  schools. 

However,  I  think  we  ought  to  do  more — much  more  than  that. 
The  Supreme  Court,  in  1948,  held  that  Bible  reading  and  Bible 
study  were  unconstitutional.  In  1980  in  the  Stone  v.  Graham  case 
the  Court  held  posting  of  the  Ten  Commandments  on  public  school 
classroom  walls  was  unconstitutional.  The  kids  might  be  induced 
to  read  or  obey  them,  the  Court  said.  [Laughter.] 

The  Court  held  in  Edwards  v.  Aguillar,  that  it  was  unconstitu- 
tional to  teach  creation  science,  even  if  they  are  going  to  teach  evo- 
lution in  public  schools.  And  so  we  have  evolution  taught,  which  is 
a  humanistic  doctrine,  but  you  cannot  teach  what  is  counter  to  that 
from  the  Christian  Bible  from  Genesis.  So  as  Mr.  Barber  pointed 
out,  I  think  your  amendment  is  going  to  accomplish  some  things, 
I  guess,  such  as  getting  school  prayer  back,  but  it  is  not  going  to 


531 

bring  us  back  to  Bible  study,  which  we  had — 2,200  school  districts 
in  the  country  had  Bible  study  up  to  that  decision  in  1948.  It  will 
not  get  us  back  to  the  Ten  Commandments.  It  will  not  eliminate 
many  of  the  cases  that  Mr.  Barber  has  mentioned. 

I  support  the  amendment.  It  would  be  awfully  hard  to  vote 
against  it  if  it  came  to  the  Oklahoma  Legislature.  I  would  vote  for 
it.  But  I  think  there  is  a  different  way  to  do  this.  I  think  when  we 
go  at  it  as  a  constitutional  amendment,  we  are  really  conceding  the 
Supreme  Court  was  correct  in  its  interpretation  of  the  Constitution, 
and  they  were  very  wrong. 

[Applause.] 

Mr.  Graves.  A  prayer  amendment,  as  I  said,  will  not  bring  back 
the  Bible  study.  But  I  heard  it  said  here  today  that  the  constitu- 
tional Framers  were  neutral  when  it  came  to  religion.  That  is  en- 
tirely false.  Justice  Joseph  Story  who  is  probably  the  greatest 
scholar  to  ever  sit  on  the  Supreme  Court,  said,  "The  universal  sen- 
timent at  the  time  of  the  passage  of  the  first  amendment  was  that 
Christianity  ought  to  receive  not  only  encouragement  from  the 
state."  And  in  fact  Christianity  did  receive  not  only  encouragement, 
but  also  money  from  the  State,  from  the  Federal  (Government,  for 
almost  100  years  after  the  enactment  of  the  first  amendment.  They 
funded  money  to  require  the  teaching  of  religion  to  the  Indians.  So 
what  they  had  in  mind  was  not  to  prohibit  Christianity  in  general, 
but,  as  Madison  said  in  the  debates  on  the  First  Congress  on  the 
first  amendment,  to  prohibit  a  national  church  where  one  particu- 
lar religious  sect  would  have  preeminence  over  another.  That  is 
what  they  intended  to  do. 

You  will  not  find  the  words  "separation  of  church  and  state"  in 
the  congressional  debates  on  the  first  amendment.  They  came 
about  11  years  later  in  a  letter  from  Thomas  Jefferson.  Thomas 
Jefferson,  when  they  enacted  and  wrote  the  first  amendment,  was 
in  Paris  at  the  time,  so  he  is  no  authority  on  the  first  amendment. 
But  ironically  Thomas  Jefferson  supported  religion  in  schools.  He 
supported  the  use  of  the  Bible  and  the  Isaac  Watts  h3annal  in  the 
District  of  Columbia  schools.  He  began  his  inaugural  with  a  prayer. 
So  both  Madison  and  Jefferson,  were  for  leaving  religion  to  the 
States,  and  that  is  why  they  said  in  the  first  amendment,  "Con- 
gress shall  make  no  law,"  not  Congress  and  the  States. 

But  the  Supreme  Court  has  turned  the  Bill  of  Rights  and  the 
first  amendments  on  its  head  by  their  rulings.  The  Court  sees  itself 
as  an  overseer  or  a  steward  in  not  only  the  matters  of  religion,  but 
in  so  many  other  areas.  And  this  is  really  usurpation  by  the  Court. 
They  have  stepped  out  of  bounds.  They  are  not  performing  their 
function,  which  was  only  to  interpret  the  law,  the  Constitution; 
they  have  started  writing  it.  And  in  doing  so,  they  are  depriving 
the  people  of  America  of  their  constitutional  freedoms,  among 
which  is  the  matter  of  religion. 

As  I  said,  support  a  constitutional  amendment  if  it  came  up,  but 
I  think  there  is  a  much  simpler  way  of  curbing  this  and  you  could 
bring  back  more  than  just  school  prayer.  As  you  know,  a  constitu- 
tional amendment  takes  two-thirds  of  the  Congress  and  three- 
fourths  of  the  States  to  enact.  So  it  is  a  cumbersome  process.  There 
is  a  better  way  to  do  this,  I  believe,  under  article  III,  section  2  of 
the  Constitution.   It   provides  that  the  Congress  shall  have   the 
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power  to  modify  and  regulate  the  appellate  jurisdiction  of  the  U.S. 
Supreme  Court.  It  also  provides  in  the  preceding  article  that  Con- 
gress has  total  power  over  jurisdiction  of  the  lower  Federal  courts. 
So  by  majority  vote,  and  with  concurrence  of  the  President,  Con- 
gress could  enact  legislation  taking  away  from  the  Federal  courts 
any  cases  on  the  State  level  involving  religion.  Now,  this  would  not 
deprive  anybody  of  due  process  of  law.  They  can  still  have  due 
process  in  their  State  courts,  which  are  perfectly  capable  of  afford- 
ing that. 

It  was  Alexander  Hamilton  in  the  Federalist  Papers,  who  said 
this  power  was  put  in  the  Constitution  so  that  when  inconven- 
iences arose  they  could  use  this  power  to  remove  those  inconven- 
iences. I  submit  that  the  Court's  decisions  on  school  prayer,  Bible 
reading,  the  Ten  Commandments  are  inconveniences.  They  could 
be  eliminated. 

Chief  Justice  Oliver  Elsworth  is  a  particularly  compelling  wit- 
ness in  this  regard.  He  was  on  the  Committee  of  Detail  at  the  Con- 
stitutional Convention  which  wrote  the  article  III  exceptions  provi- 
sion. He  said,  "If  Congress  has  provided  no  rule  to  regulate  our 
proceedings,  we  cannot  exercise  an  appellate  jurisdiction.  And  if 
the  rule  is  provided,  we  cannot  depart  from  it." 

John  Marshall,  the  great  Chief  Justice,  said,  "These  exceptions 
certainly  go  as  far  as  the  legislature  may  think  proper  for  the  in- 
terest and  liberty  of  the  people."  He  was  a  firm  believer  and  sup- 
porter of  the  appellate — this  exceptions  power. 

The  U.S.  Supreme  Court  has  upheld  this  congressional  power  in 
the  McCardle  case  of  1868  involving  a  man  who  was  a  private  citi- 
zen who  was  arrested  brought  before  a  military  tribunal.  He 
brought  a  writ  of  habeas  corpus  in  the  Supreme  Court  to  obtain  his 
release.  Well,  the  Congress  then  enacted  a  law  taking  away  the  ju- 
risdiction, the  power  of  the  court  to  hear  this  case  after  they  heard 
oral  arguments.  The  court  dismissed  the  case.  They  said  that  since 
they  no  longer  had  jurisdiction,  all  they  could  do  was  dismiss  the 
case.  That  is  what  they  did. 

McCardle  has  been  attacked  by  some  critics  who  contend  that 
that  decision  is  not  that  broad.  However,  they  cannot  make  their 
case.  It  is  that  broad.  It  has  been  supported  by  even  Justice  Wil- 
liam O.  Douglas,  who  was  no  conservative;  it  has  been  supported 
by  Justice  Felix  Frankfurter.  Congress  can  do  what  it  wants  with 
this  power,  and  I  suggest  that  if  the  Court  does  not  want  to  follow 
your  lead  on  it  you  have  the  right  to  impeach  them.  And  if  you  im- 
peach them,  I  submit  that  you  are  going  to  get  their  attention,  they 
are  going  to  start  reading  the  Constitution  again. 

[Applause.] 

Mr.  Graves.  In  a  case  I  cite  in  an  article  I  wrote  on  curbing  the 
court  which  is  going  to  be  published  in  the  Journal  of  Christian  Re- 
construction, the  State  of  Ohio  passed  a  law  saying  that  their  high 
courts  could  not  say  that  a  law  was  unconstitutional  unless  all  but 
one  of  the  justices  on  the  court  held  that  way.  Well,  that  was  chal- 
lenged in  the  U.S.  Supreme  Court,  and  the  Court  said  it  was  con- 
stitutional. I  have  cited  it  here  in  this  case. 

You  hear  arguments:  Well,  you  cannot  take  away  the  court's 
power  to  declare  a  law  unconstitutional.  That  is  exactly  what  they 
did  in  the  McCardle  case.  They  were  fearful  that  the  Court  was 
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going  to  declare  the  Reconstruction  Acts  unconstitutional,  and  so 
the  Congress  took  away  their  power  to  rule  on  that  law,  and  to  de- 
clare it  unconstitutional. 

You  hear  arguments  about  the  living  Constitution,  which  is  balo- 
ney or  the  "essential  functions"  argument  or  something — that  is  not 
within  the  spirit  of  the  Constitution  that  the  Congress  can  do  this, 
even  though  it  is  in  the  letter  of  it.  All  these  arguments  are  ways 
to  say  that  the  Constitution  is  whatever  the  Supreme  Court  says 
it  is,  no  matter  how  contrary  to  the  wording  of  the  Constitution. 

And,  you  know,  Thomas  Jefferson  was  a  man  who  believed  in  the 
Constitution.  He  said,  "Our  peculiar  security  is  in  a  written  Con- 
stitution. Let  us  not  make  it  a  blank  paper  by  construction."  He 
would  totally  oppose  these  first  amendment  rulings  by  the  U.S.  Su- 
preme Court  that  we  have  been  talking  about.  And,  you  know,  if 
Congress  did  exercise  its  power,  you  could  use  it  not  only  in  the 
matter  of  religion  but  in  crime.  Maybe  you  can  pass  a  law  keeping 
the  courts  out  of  our  criminal  justice  system,  and  we  could  get  peo- 
ple like  Roger  Dale  Stafford  executed  before  the  elapse  of  17  years 
that  occurred  here. 

[Applause.] 

Mr.  Graves.  I  believe  the  question  here  is  not  so  much  on  the 
matter  of  religion  but  but  the  matter  of  power.  The  courts  were 
never  intended,  by  the  Framers  of  the  Constitution,  to  have  the 
power  that  they  exercise  now.  And  only  the  Congress,  outside  a 
constitutional  amendment,  can  curb  this  power.  And  I  think  it 
should  be  curbed.  I  think  the  great  majority  of  the  American  peo- 
ple, if  they  knew  this  power  existed  in  Congress,  would  urge  you 
to  exercise  it.  And  I  think  it  is  your  duty  to  do  that,  and  I  urge 
you  to  do  it.  Thank  you. 

[Applause.] 

Mr.  Canady.  Thank  you.  Thank  you.  Representative  Graves.  We 
appreciate  your  being  here  today,  and  we  will  certainly  consider 
your  testimony. 

Mr.  Istook. 

Mr.  Istook.  I  do  not  have  any  questions,  but  I  very  much  appre- 
ciate Representative  Graves'  efforts. 

Mr.  Graves.  Thank  you  very  much. 

Mr.  Canady.  Thank  you. 

[The  prepared  statement  of  Mr.  Graves  follows:] 
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Prepared  Statement  of  Representative  William  Graves,  Oklahoma  House  of 

Representatives 


In  1907,  Chief  Justice  Charles  Evans  Hughes  said,  "The  Constitution  is  what  the  judges  say  it  is." 
Although  Hughes  himself  understood  that  power  is  not  all,  it  now  seems  that  U.S.  Supreme  Court  Justices 
regularly  take  Hughes'  statement  all  too  literally.  As  a  result,  the  Supreme  Court  sits  not  just  as  interpreter 
of  the  laws  as  intended  by  the  Constitution's  framers,  but  as  the  supreme  lawgiver. 

The  Constitutional  function  of  the  Court  was  to  exercise  only  judicial  power  in  cases  and 
controversies.  Nevertheless,  this  limited  function  has  gradually  been  enlarged,  not  by  the  People  as  required 
under  Art.  V,  but  by  the  Court's  own  fiat  and  by  the  cowardly  acquiescence  of  Congress  and  the  People. 
As  a  result,  the  Supreme  Court  operates  de  facto  as  virtually  a  sitting  constitutional  convention  and  a  super- 
legislature.  It  sees  itself  as  a  "steward"  or  "overseer"  as  to  the  other  branches  of  government  -  and 
particularly  the  states.' 

James  Madison,  the  father  of  the  Constitution,  said  if  the  Framers'  intent  be  not  the  guide  in 
interpreting  the  Constitution,  "there  can  be  no  security  for  a  faithful  exercise  of  its  powers. "'  Its  "legitimate 
meaning,"  Madison  said,  "must  be  derived  from  the  text  itself."''  Now  however,  original  meaning  is  no 
longer  the  Court's  standard,  but  it  looks  to  the  so-called  "evolving  standards  of  decency"'  which  of  course 
the  Court  itself  defines  by  its  own  whim. 

In  its  new  role,  the  Court  ignored  the  Tenth  Amendment  and  turned  federalism  on  its  head  by 
overruling  in  Gitlow  v.  New  York  (1925)  50  years  of  its  own  precedents  and  "assuming,"  without  argument, 
that  First  Amendment  freedom  of  speech  and  press  were  protected  "from  impairment  by  the  States"  through 
the  Court's  14th  Amendment  "incorporation"*  doctrine.  Gitlow  has  been  called  "the  most  far-reaching  and 
revolutionary  decision"  ever  made  by  the  Court.'  Through  it,  numerous  provisions  of  the  Bill  of  Rights, 
intended  to  restrict  the  federal  government  only,  have  been  held  applicable  to  the  states.  Thus,  the  federal 
courts  and  government  have   seized  enormous  power  over  matters  never  meant  to  be  within  their 
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jurisdiction. 


Moreover,  with  a  Marxist-type  perversion  of  history,  the  Court  has  ignored  the  Constitutional  text 
and  its  original  meaning  and  in  effect  rewritten  much  of  the  Bill  of  Rights.  In  doing  so,  its  decisions  have 
been  a  prime  force  in  the  growth  of  big  government  and  in  separating  the  nation  from  its  Christian  roots. 
The  nation's  rapid  moral  decline  owes  much  to  the  Court's  rulings.  In  this  regard,  George  Washington  said 
in  his  Farewell  Address  that  no  man  could  claim  the  tribute  of  patriotism  who  labors  "to  subvert"  religion 
and  morality  which  he  said  "were  indispensable  supports  to  political  prosperity." 
COURT  RE-WRITES  CONSTITUTION 

Specifically,  even  though  the  First  Amendment's  establishment  clause  was  intended  to  prohibit  only 
an  official  state  church,  the  Court  held  the  following  public  school  practices  to  be  violations  of  that  clause: 
a)  the  widespread  and  long  established  praaice  of  Bible  study,  b)  prayer  and  Bible  reading,  c)  posting  of 
the  Ten  Commandments  on  classroom  walls  because  it  might  induce  the  children  "to  read,  meditate  upon, 
perhaps  to  venerate  and  obey"  them,  and  d)  the  teaching  of  creation  when  evolution  is  taught  because  the 
former  advances  "the  religious  viewpoint  that  a  supernatural  being  created  mankind."* 

The  Court  in  its  concern  for  the  "rights"  of  criminals,  has  seriously  undermined  law  enforcement 
by  discovering  numerous  new  criminal  rights  not  found  in  the  Constitutional  text  or  history,  such  as,  a)  the 
exclusionary  rule,  b)  the  Miranda  warnings,  and  c)  taxpayer-paid  defense  attorneys  and  psychiatrists.' 
Federal  courts  have  seized  control  of  state  prisons  and  forced  early  release  of  dangerous  felons  due  to 
"overcrowding. "  Through  federal  appeals  of  state  cases,  execution  of  death  sentences  are  delayed  for  years 
or  more  than  a  decade. 

Justices  Brennan  and  Douglas  contrived  to  invent  a  right  of  privacy'"  which  the  Court  said  was 
found  in  "penumbras,  formed  by  emanations"  from  Bill  of  Rights  guarantees."  In  this,  the  Court 
"discovered"  a  right  for  a  woman  to  abort  her  innocent  unborn  child  even  though  neither  the  Constitution 


536 


or  its  history  even  hints  at  such  a  right. '^  Just  two  years  previous  to  that,  the  Court  had  held  it 
unconstitutional  to  execute  a  convicted  murderer  even  though  the  Constitution  explicitly  makes  capital 
punishment  legislatively  available."  These  abortion  and  capital  punishment  rulings  presented  the  classic 
case  of  which  Isaiah  (5:20)  warned  of  calling  "evil  good,  and  good  evil." 

The  Justices  came  within  one  vote  of  holding  unconstitutional  a  state  law  making  the  homosexual 
practice  of  consensual  sodomy  unlawful  and  ignored  the  fundamental  principle  of  "no  taxation  without 
representation"  while  holding  that  a  federal  court  could  override  a  state  tax  limitation  law  and  order  local 
officials  to  raise  taxes  to  finance  a  school  desegregation  plan.'''  The  foregoing  is  actually  the  tip  of  the 
iceberg. 

The  Court  has  usurped  the  rights  of  the  States  in  the  areas  of  commerce,  voting  rights,  pornography 
and  many  more.  As  Brent  Bozell  said,  the  Court  has  reduced  the  Constitution  "to  a  clutter  of  sentiments, 
a  menagerie  of  well-turned  phrases  to  be  trotted  out  as  needed  to  camouflage  the  exercise  of  naked  power. " 
Prof.  James  McClellan  said  "the  Founding  Fathers  would  call  them  tyrants.  We  call  them  'Justices.'"  They 
have,  he  said,  brought  "the  ultimate  triumph  of  Jacobinism  on  our  own  shores."" 
CONSTITUTION  MEANT  TO  GOVERN  COURTS 

Judges  were  not  meant  to  have  such  power.  Chief  Justice  John  Marshall,  the  author  of  judicial 
review  in  Marbury  v.  Madison,  declared  in  that  case  that  "(t)he  framers  of  the  Constitution  contemplated 
that  instrument  as  a  rule  for  the  govenunent  of  courts  as  well  as  of  the  Legislature.""  Courts  were  only 
to  interpret  the  law-not  legislate.  Nevertheless,  the  Court  has  expressly  claimed  that  its  interpretations  of 
the  Constitution  are  "the  supreme  law  of  the  land,""  even  though  that  document  expressly  provides  (Art. 
VI)  that  only  the  Constitution  itself  and  laws  and  treaties  made  under  its  authority  are  the  supreme  law  of 
the  land.  Thus,  our  nation  finds  itself,  as  Thomas  Jefferson  warned,  under  the  despotism  of  a  judicial 
oligarchy  which  operates  "independent  of  the  nation"  and  contains  the  germ  of  its  dissolution.  "The 
Constitution,"  Jefferson  said,  "has  erected  no  such  single  tribunal."'* 

With  each  judicial  abuse  of  the  Constitution  by  the  Court,  proposals  are  made  to  correct  it  through 
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the  cumbersome  process  of  Constitutional  amendment  which  requires  approval  of  two-thirds  of  both  houses 
of  Congress  and  three-fourths  of  the  State  Legislatures.  Such  proposals  implicitly  admit  the  Court  was 
correct  and  reveal  ignorance  of  our  federal  Constitutional  system  with  its  separation  of  powers  and  checks 
and  balances.    They  also  concede  that  the  Constitution  is  in  effect  whatever  the  judges  say  it  is. 

The  claims  by  the  Court  itself  and  its  apologists  make  no  distinrtion  between  the  Court's  raw,  naked 
power  and  its  legitimate  authority.  Yet,  as  Cicero  said,  "Power  and  the  Law  are  not  synonymous.  In  truth, 
they  are  frequently  in  opposition  and  irreconcilable.""  Fortunately,  the  framers  of  the  Constitution 
understood  the  vital  distinction  between  power  and  authority. 

CONGRESS'  'EXCEPTIONS'  POWER 

Actually,  the  Constitution  gives  Congress  express  power  to  eliminate  judicial  tyranny  by  simple 
majority  vote  with  concurrence  of  the  President  through  Congress'  control  over  federal  courts'  jurisdiction. 
Judicial  power  comprises  the  functions  exercised  by  a  court  after  it  has  obtained  jurisdiction.  Without 
jurisdiction,  a  court  is  impotent  and  may  not  consider  a  case. 

Under  Art.  Ill  (I),  Congress  has  absolute  control,  as  the  Supreme  Court  has  held  on  numerous 
occasions,  over  both  the  original  and  appellate  jurisdiction  of  the  lower  federal  courts  since  all  are 
established  by  Congress.  That  which  is  conferred  by  Congress,  the  high  Court  held  in  a  1922  case,  may 
"be  taken  away  in  whole  or  in  part."^"  "The  whole  subject,"  the  Court  held  in  an  1874  case,  "is  remitted 
to  the  unfettered  discretion  of  Congress. "'' 

By  virtue  of  Art.  Ill  (2),  the  original  jurisdiction  of  the  U.S.  Supreme  Court  is  limited  solely  to  cases 
"affecting  Ambassadors,  other  public  Ministers  and  Consuls,  and  those  in  which  a  State  shall  be  a  Party.." 
Art.  Ill  (2)(2),  further  provides:  "The  Supreme  Court  shall  have  appellate  jurisdiction,  both  as  to  law  and 
fact,  with  such  exceptions  and  under  such  regulations  as  the  Congress  shall  make. "  Evidence  abounds  that 
this  Congressional  power  is  plenary. 

HAMILTON.  ELLSWORTH.  MARSHALL  AND  TANEY  AND  THE  'EXCEPTIONS'  POWER 

The  witness  of  Founding  Father  and  Federalist  author  Alexander  Hamilton  demonstrates  that  it  was 
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specifically  "judicial  excess"  the  Framers  had  in  mind  when  they  empowered  Congress  to  limit  the  Supreme 
Court's  appellate  jurisdiction.  Hamilton,  the  first  prominent  American  advocate  of  judicial  review,  said  if 
grants  of  power  to  the  judiciary  resulted  in  "inconveniences... it  ought  to  be  recollected  that  the  national 
legislature  will  have  ample  authority  to  make  such  exceptions  and  to  prescribe  such  regulations  as  will  be 
calculated  to  obviate  or  remove  these  inconveniences."''^ 

Hamilton  said  the  "exceptions"  power  would  "enable  the  government  to  modify  it  (the  Court's 
appellate  jurisdiction)  in  such  manner  as  will  best  answer  the  ends  of  public  justice  and  security.""  The 
Supreme  Court's  appellate  jurisdiction  would  be,  Hamilton  asserted,  subject  to  "any  exceptions  and , 
regulations  which  may  be  thought  advisable. " 

All  other  Founding  Fathers  who  spoke  on  the  subject  expressed  the  same  view  as  Hamilton  to  which 
there  was  no  dissent.  The  testimony  of  Oliver  Ellsworth  is  particularly  weighty  since  he  was  a  member  of 
the  Committee  of  Detail  at  the  Constitutional  Convention  which  drafted  the  "exceptions"  provision.  As  Chief 
Justice,  he  wrote  in  Wiscart  v.  Dauchy  in  regard  to  the  "exceptions"  power:  "If  Congress  has  provided  no 
rule  to  regulate  our  proceedings,  we  cannot  exercise  an  appellate  jurisdiction;  and  if  the  rule  is  provided, 
we  cannot  depart  from  it."-'" 

John  Marshall,  the  father  of  judicial  review,  concurred  while  addressing  himself  to  the  "exceptions" 
power  in  a  speech  to  the  Virginia  Legislature  after  the  U.S.  Constitutional  Convention,  but  before  ratification 
by  saying:  "These  exceptions  certainly  go  as  far  as  the  legislature  (Congress)  may  think  proper,  for,  the 
interest  and  liberty  of  the  people."" 

To  decline  jurisdiction  when  given,  or  to  usurp  that  which  is  not  given,  Marshall  wrote  in  Cohens 
V.  Virginia,  "would  be  treason  to  the  Constitution."^''  Marshall  said  in  Durousseau  v.  U.S.,  that  under  the 
"exceptions"  power  that  even  if  Congress  has  not  expressly  declared  that  the  Supreme  Court's  jurisdiction 
shall  not  extend  to  certain  cases,  but  has  affirmatively  described  its  jurisdiction,  the  latter  implies  "a  negative 
on  the  exercise  of  such  appellate  power  as  is  not  comprehended  within"  the  affirmative  description."  Thus, 
he  wrote:    "/;  would  be  repugnant  to  every  principle  of  sound  construction,  to  imply  an  exception  against 
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the  intent. " 

Chief  Justice  Roger  Taney  was  as  emphatic  as  Hamilton,  Ellsworth  and  Marshall  in  upholding 
Congress'  "exceptions"  power.  In  Barry  v.  Mercein,  the  Supreme  Court,  in  an  opinion  by  Taney,  declared 
that  the  Court  "possessed  no  appellate  power  in  any  case,  unless  conferred  upon  it  by  act  of  Congress,  nor 
can  it,  when  conferred  be  exercised  in  any  other  form,  or  by  any  other  mode  of  proceeding  than  that  which 
the  law  prescribes."^' 

THE  MCCARDLE  PRECEDENT 

The  most  famous  landmark  decision  as  to  Congress'  exceptions  power  is  the  1868  McCardle 
decision.-''  Still  precedent  law,  the  case  is  of  an  extraordinary  nature  for  the  reason  that  the  Supreme  Court 
had  already  heard  arguments  in  the  case  when  Congress  enacted  legislation  withdrawing  the  Court's 
jurisdiction  of  the  matter.  William  McCardle  was  arrested  by  authority  of  the  Reconstruction  Acts  on 
charges  of  publishing  incendiary  and  libelous  articles,  and  held  for  trial  by  a  military  tribunal.  A  private 
citizen,  he  sought  release  by  writ  of  habeas  corpus.  The  writ  was  issued,  but  returned  by  the  military 
commander  who  admitted  the  restraint,  but  denied  its  illegality.  On  being  denied  relief  in  the  Circuit  Court, 
McCardle  ultimately  appealed  to  the  Supreme  Court  via  an  1867  law  allowing  appeal  by  writ  of  habeas 
corpus. 

Critics  of  the  Reconstruction  Acts  had  long  sought  a  ruling  on  their  constitutionality  by  the  U.S. 
Supreme  Court.  After  several  unsuccessfiil  attempts,  McCardle  presented  a  golden  opportunity.  McCardle's 
lawyer  argued  that  the  Reconstruction  legislation  was  unconstitutional  for  the  reason  that  his  client,  a 
civilian,  was  entitled  to  a  civilian  trial  by  jury.  Significantly,  the  Supreme  Court  had  already  held  in  Ex 
Parte  Milligan  that  it  was  unconstitutional  for  a  civilian  to  be  tried  by  a  military  tribunal.'" 

As  rumors  spread  that  the  Court  would  declare  the  Reconstruction  Acts  unconstitutional  in  McCardle, 
Congress  enacted  legislation  repealing  the  portion  of  the  1867  act  allowing  habeas  corpus  appeal  to  the 
Supreme  Court.  This  legislation  was  vetoed,  but  the  veto  was  overridden  by  Congress  and  the  Repealer 
became  law.     Its  jurisdiction  seized,  the  Supreme  Court  dismissed  McCardle's  appeal  in  a  unanimous 
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decision.   In  affirming  Marshall's  Durousseau  doctrine,  the  Court  declared: 

"We  are  not  at  liberty  to  inquire  into  the  motives  of  the  Legislature.  We  can  only  examine 
into  its  power  under  the  Constitution;  and  the  power  to  make  exceptions  to  the  appellate 
jurisdiction  of  this  Court  is  given  by  express  words. .  .What,  then  is  the  effect  of  the  repealing 
art  upon  the  case  before  us?  We  cannot  doubt  as  to  this.  Without  jurisdirtion  the  Court 
cannot  proceed  at  all  in  any  cause.  Jurisdiction  is  power  to  declare  the  law,  and  when  it 
ceases  to  exist,  the  onfyfimction  remaining  to  the  Court  is  that  of  announcing  the  fact  and 
dismissing  the  cause. " 

The  Supreme  Court  has  also  held  that  Congress  may  not  only  limit  the  former's  appellate  jurisdiction, 

but  may  limit  the  use  of  the  jurisdiction  as  well.    In  Duncan  v.  The  Francis  Wright^',  the  Court  upheld, 

over  claims  of  its  invalidity,  the  constitutionality  of  a  law  restrirting  the  Court's  jurisdirtion  on  appeals  in 

admiralty  to  questions  of  law  even  though  the  constitution  provides  the  Court  "shall  have  appellate 

jurisdirtion,  both  as  to  Law  a/ui  Faa.'^^  In  upholding  the  limitation,  the  Court  said: 

"Authority  to  limit  the  jurisdirtion  necessarily  carries  with  it  authority  to  limit  the  use  of  the 
jurisdiction.  Not  only  may  whole  classes  of  cases  be  kept  out  of  the  jurisdirtion  altogether, 
but  particular  classes  of  questions  may  be  subjected  to  re-examination  and  review,  while 
others  are  f\Qt... the  general  power  to  regulate  implies  the  power  to  regulate  in  all  things." 

FRANKFURTER.  DOUGLAS  AND  THE  'EXCEPTIONS'  POWER 

Justice  Felix  Frankfurter  acknowledged  Congress*  total  power  over  all  inferior  federal  court 
jurisdiction  and  said,  "Congress  need  not  give  this  Court  any  appellate  power;  it  may  withdraw  appellate 
jurisdirtion  once  conferred  and  it  may  do  so  even  while  a  case  is  sub-judice.'"  Even  Justice  William  O. 
Douglas  wrote  that  "McCardle  remains  the  law.  The  power  of  Congress  over  the  appellate  jurisdirtion  of 
the  Supreme  Court  is  complete. "" 

THE  ATTACK  ON  MCCARDLE 

In  an  excellent  pro-'exceptions"  monograph,  Ralph  Rossum  points  out'^  that  judicial  supremacists 
nevertheless  contend  that  McCardle  is  so  narrow  it  concedes  nothing  to  Congress.  They  note,  that  in 
McCardle,  the  Court  declared  that  the  1868  Repealer  Art  did  not  except  from  the  Court's  appellate 
jurisdirtion  "any  cases  but  appeals  firom  the  Circuit  Courts  under  the  art  of  1867.  It  does  not  affect  the 
jurisdiction  which  was  previously  exercised. "  These  critics  emphasize  that  this  statement  by  the  Court  was 
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reaffirmed  just  a  few  months  later  in  Ex  Parte  Yerger?^ 

In  Yerger,  a  decision  denying  a  petition  for  writ  of  habeas  corpus  to  a  civilian  awaiting  trial  by  a 

military  commission  for  violation  of  the  Reconstruction  Acts  was  reviewed  by  the  Supreme  Court.    It 

sustained  its  appellate  jurisdiction  and  held  that  the  1868  Repealer  Act,  relied  on  in  McCardle,  did  not  affect 

its  authority  to  issue  the  writ  under  the  Judiciary  Act  of  1789.    Thus,  it  is  argued  that  McCardle  does  not 

sanction  Congressional  impairment  of  the  Court's  jurisdiction.   Yet,  as  Rossum  states: 

"In  McCardle,  the  Court  declined  to  exercise  jurisdiaion  that  had  been  positively  excepted 
by  the  Repealer  Act  of  1868.  In  Yerger,  it  firmly  exercised  that  jurisdiction  which  the 
Judiciary  Act  of  1789  conferred  and  which  the  (1868)  Repealer  Aa  in  no  way  limited." 

These  same  McCardle  critics  also  cite  U.S.  v.  Klein"  where  Klein  sued  under  an  1863  statute 
allowing  recovery  of  land  captured  or  abandoned  during  the  Civil  War  if  the  claimant  could  prove  he  had 
not  assisted  in  the  rebellion.  Klein  prevailed  on  a  previous  Supreme  Court  decision  holding  that  a 
Presidential  pardon  conclusively  proved  that  its  recipient  had  not  aided  in  the  rebellion.  Pending  Supreme 
Court  appeal.  Congress  enacted  a  law  providing  that  acceptance  of  a  pardon  for  participation  in  the  rebellion 
was  conclusive  evidence  that  the  claimant  had  aided  the  enemy  and  on  proof  of  the  same  the  jurisdiction  of 
the  federal  judiciary  would  cease.   The  Supreme  Court  did  not  agree. 

It  held  the  pardon  act  unconstitutional  because  it  subverted  the  judicial  process  by  prescribing  "a  rule 
for  the  decision  of  a  cause. "  Secondly,  as  Rossum  states,  "the  statute  also  infringed  the  Constitutional  power 
of  the  executive  by  impairing  the  effect  of  a  pardon,"  and  thereby  violated  the  separation  of  powers.  The 
Supreme  Court  itself  acknowledged  in  Klein  that  "if  this  Act  did  nothing  more. .  .(than)  simply  deny  the  right 
of  appeal  in  a  particular  class  of  cases,  there  could  be  no  doubt  that  it  must  be  regarded  as  an  exercise  of 
the  power  of  Congress  to  make  'such  exceptions  from  the  appellate  jurisdiction'  as  should  seem  to  it 
expedient."  Thus,  Prof.  Young  concluded  that  "the  Klein  opinion  can  not  be  interpreted  as  holding 
unconstitutional  a  pure  withholding  of  appellate  jurisdiction. "" 

Rossum  states  that  these  efforts  to  construe  McCardle  narrowly  and  to  employ  both  Yerger  and  Klein 
to  protect  the  spirit  of  judicial  review  from  the  letter  of  Art.  Ill,  Sec.  2,  are  unsuccessful.    "Neither 
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McCardle  nor  Yerger,"  Rossum  states,  "in  any  way  suggests  that,  if  the  (1868)  Repealer  Act  had  excepted 
from  the  Supreme  Court's  appellate  jurisdiction  in  cases  arising  under  Section  14  of  the  Judiciary  Act  of 
1789,  the  Court  would  have  been  justified  in  invalidating  it." 

THE   EXCEPTIONS'  POWER  VS  JUDICIAL  REVIEW 

Despite  the  foregoing,  judicial  supremacists  argue  that  Congress'  express  "exceptions"  power  is 
subordinate  to  any  number  of  other  supposed,  but  Constitutionally  unexpressed  Court  powers,  the  most 
prominent  of  which  is  judicial  review  itself.  Rossum  notes  that  Justice  Brennan  observed  in  U.S. 
Steelworkers  v.  Weber  that  a  power  may  be  within  a  statute's  letter  "and  yet  not  within  the  statute,  because 
not  within  its  spirit. "^^  Using  similar  logic,  it  is  argued  that  the  "exceptions"  power,  though  express,  is 
nevertheless  not  constitutional  because  not  compatible  with  the  "spirit"  of  judicial  review.  Such  argument 
provoked  Justice  Rehnquist  to  reply  in  Weber  that  Brennan's  reasoning  was  worthy  "not  of  jurists  such  as 
Hale,  Holmes,  and  Hughes,  but  of  escape  artists  such  as  Houdini..."  In  fact,  it  could  arguendo,  be  asserted 
with  more  compelling  logic  that  judicial  review  is  not  within  the  spirit  of  the  Constitution. 

Judge  Learned  Hand,  one  of  America's  greatest  jurists,  concluded  it  was  doubtful  that  the  delegates 
at  the  Constitutional  Convention  would  have  given  courts  the  power  to  invalidate  acts  of  Congress,  had  the 
issue  been  forced  to  a  vote.'"'  In  fact,  a  form  of  judicial  review  was  proposed  at  the  1787  Constitutional 
Convention  by  which  the  Judiciary  was  to  be  joined  with  Ae  Executive  in  a  Council  of  Revision.  This 
Council  was  to  have  veto  power  over  legislative  acts.  However,  this  plan  was  rejeaed  on  four  different 
occasions  by  the  Convention."'  Moreover,  Madison  himself  asserted  at  the  Convention  that  the  courts 
ought  not  to  be  given  the  right  of  expounding  cases  not  "of  a  Judiciary  Nature. "  Prof.  Raoul  Berger  states 
that  judicial  review  "is  derived  from  questionable  implications  and  debatable  history.""^ 

Thus,  proponents  of  absolute  judicial  review  power  must  defend  an  unexpressed,  but  strictly  court- 
assumed  power  against  the  "exceptions"  power  which  is  a  part  of  the  express  supreme  law  of  the  land! 
Moreover,  these  proponents  must  also  contend  again  with  McCardle.  The  specific  reason  Congress  curbed 
the  Court's  power  in  McCardle  was  to  prevent  the  Supreme  Court  from  ruling  on  the  constitutionality  of  the 

-9- 


543 


Reconstruction  Acts!  Constitutional  guarantees  involving  habeas  corpus  and  trial  by  jury  were  being  denied 
and  Congress  expressly  acted  to  and  did  prevent  the  exercise  of  judicial  review. 

THE  'EXCEPTIONS'  POWER  AND  THE  14TH  AMENDMENT 

It  is  also  argued  that  the  "exceptions"  power  is  limited  by  the  14th  Amendment,  the  Due  Process 
Clause  and  the  supposed  Equal  Protection  component*'  of  the  Fifth  Amendment,  and  the  Necessary  and 
Proper  Clause.  As  for  the  latter,  Rossum  points  out  that  that  Clause  was  intended  to  authorize  Congress  to 
do  what  is  only  implicit  in  the  Constitution  and  not  to  prohibit  Congress  from  doing  what  is  expressly 
delegated.  The  former  argument  assumes  that  Due  Process  may  be  obtained  only  in  federal  courts. 
However,  due  process  may  be  and  is  regularly  satisfied  in  state  courts  as  well.  In  fact,  the  Constitution's 
Art.  VI,  containing  the  Supremacy  Clause,  expressly  states  that  "the  Judges  in  every  State"  are  bound  to 
uphold  the  supreme  law  of  the  land.  Thus,  only  if  a  litigant  was  totally  denied  a  State  forum  could  there 
be  a  denial  of  procedural  Due  Process.  Ironically,  it  was  not  until  1914  that  Congress  even  authorized  the 
Supreme  Court  to  review  cases  that  invalidated  State  conduct  on  federal  grounds." 

As  to  the  Equal  Protection  argument  that  the  "exceptions"  power  may  not  discriminate  as  between 
different  subject  matters  of  litigation  (i.e.,  race,  religion,  etc.),  Rossum  states  "A  right  itself  has  no  right 
to  equal  protection  treatment  vis  a  vis  other  rights. "  Rights  don't  have  rights  -  only  people  do.  Considering 
the  14th  Amendment  argument,  there  is  nothing  in  the  text,  framing,  debates  and  other  events  surrounding 
that  Amendment  to  suggest  any  intent  to  limit  Congress'  "exceptions"  power.  No  reference  at  all  is  made 
to  legislative  control  over  the  federal  judiciary.  In  the  absence  of  an  express  repeal,  a  constitutional 
amendment  does  not  repeal  a  prior  provision  of  the  Constitution  unless  the  two  are  so  clearly  repugnant  that 
they  cannot  stand  together.'" 

Accordingly,  the  Supreme  Court  has  in  fact  held,  in  addition  to  the  Francis  Wright  case,  that 
limitations  on  the  use  of  judicial  review  do  not  violate  the  14th  Amendment.  In  Ohio  ex  rel.  Bryant  v.  Akron 
Metro.  Park  Dist.  ,**  die  Court  upheld  the  validity  of  a  state  constitution  requiring  the  concurrence  of  all 
but  one  of  the  Justices  before  the  Ohio  Supreme  Court  could  hold  a  law  unconstitutional.  This  unusual  curb 
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on  the  judicial  power  was  held,  in  an  opinion  by  Chief  Justice  Hughes,  not  violative  of  Due  Process  under 
the  14th  Amendment.  Nor  was  it  violative  of  Equal  Protection  even  though  a  statute  might  be  held  invalid 
in  one  case  and  not  so  in  another. 

THE  'LIVING'  CONSTITUTION  ARGUMENT 

Finally,  it  is  argued  that  Congress'  "exceptions"  power  has  in  effect  now  been  repealed  by  the 
passage  of  time  and  by  the  recognition  that  its  use  would  be  subversive  of  an  independent  judiciary.  Chief 
Justice  Rehnquist  calls  this  the  "living  Constitution  writh  a  vengeance.  "'*'  Its  sophistry  glosses  over  the  fact 
that,  as  the  Court  declared  in  South  Carolina  v.  U.S.,  "The  Constitution  is  a  written  instrument.  As  such 
its  meaning  does  not  alter.  That  which  it  meant  when  adopted  it  means  now.""'  "(N)o  lapse  of  time  or 
respectable  array  of  opinion,"  Justice  Brandeis  said,  "should  make  us  hesitate  to  correct"  unconstitutional 
assumptions  of  power  by  courts."'  As  Justice  Frankfiirter  said,  "The  ultimate  touchstone  of  constitutionality 
is  the  Constitution  itself  and  not  what  we  have  said  about  it."*"  "Our  peculiar  security,"  Jefferson  said, 
"is  in  the  possession  of  a  written  Constitution.   Let  us  not  make  it  a  blank  paper  by  construction. "" 

These  and  all  other  arguments  against  or  for  limiting  the  Congressional  "exceptions"  power  have  one 

common  denominator:  the  Constitution  means  merely  and  whatever  the  Court  says  it  means.  Such  a  system 

is  inimical  to  Constitutional  government.    Moreover,  such  arguments  assume  that  somehow  the  Supreme 

Court  is  infallible,  or  as  Prof.  Edward  S.  Corwin  (a  defender  of  the  "exceptions"  power)  said,  that  on 

account  of  "some  mystical  connection  between  the  Court  and  Deity,  the  Court  is  able. ..to  speak  the  authentic 

Constitution...""   This,  Corwin  said,  furnished  "grounds  for  skepticism."    In  regard  to  overruled  cases, 

Corwin  asked: 

"which  Court  was  it  that  enjoyed  divine  inspiration  -  the  one  that  did  the  overruling,  or  the 
one  that  was  overruled?  And  why  this  discrimination  of  divine  favor?  And  when  a  decision 
disallowing  an  act  of  Congress  is  a  five-to-four  decision,  is  the  inspiration  enjoyed  by  all  the 
majority  judges,  or  only  by  the  odd  man?" 

Federal  Courts  decide  constitutional  questions  not  because  they  are  vested  with  authority  to  enforce 

the  Constitution,  establish  policy  or  police  the  states  or  other  branches  of  government.  They  do  so  only  to 
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decide  cases  and  controversies  within  their  jurisdiction  pursuant  to  the  Constitution.  When  judges  exercise 
judicial  review.  Justice  Gibson  wrote,  they  "ought  to  be  prepared  to  maintain  it  on  the  principles  of  the 
Constitution.""  To  do  otherwise  is  usurpation  which  McClellan  said  characterizes  the  Supreme  Court's 
history.  ^  Washington  warned  in  his  Farewell  Address  that  if  change  is  needed  let  it  be  by  amendment 
as  the  Constitution's  Art.  V  provides,  but  "let  there  be  no  change  by  usurpation  ...  it  is  the  customary 
weapon  by  which  free  governments  are  destroyed. " 

The  Constitution's  Framers  assigned  a  much  more  limited  role  to  the  Supreme  Court,  which 
Hamilton  said  was  to  be  the  weakest  or  "least  dangerous  branch."  The  judiciary,  he  said  in  arguing  for 
judicial  review,  was  to  exercise  "neither  FORCE  nor  WILL  but  merely  judgment.""  If  they  exercise 
WILL  instead  of  JUDGMENT,  Hamilton  said,  "the  consequence  would  equally  be  the  substitution  of  their 
pleasure  to  that  of  the  legislative  body"  which  Madison  said  "necessarily  predominates"  in  a  republic.'' 
It  "was  never  intended  and  can  never  be  proper,"  Madison  said,  for  the  Judiciary  to  be  "parallel"  to  the 
legislature.'' 

There  can  be  no  liberty,  Madison  said,  quoting  Montesquieu,  "if  the  power  of  judging  be  not 
separated  from  the  legislative  and  executive  powers.""  Judges  are  not,  as  Justice  Frankfurter  said, 
authorized  to  pronounce  policy  or  to  sit  in  judgment  on  the  wisdom  of  what  Congress  and  the  Executive 
branch  do.  They  are,  as  Blackstone  said,  to  interpret  laws  according  to  the  true  intent  of  the  lawmaker  and 
may  not  "enlarge,  diminish  or  alter  that  sense. ""  Constitutional  scholar  Thomas  Cooley  said  a  statute  must 
never  be  held  invalid  unless  it  was  so  "beyond  a  reasonable  doubt."*"  "A  reasonable  doubt,"  he  said, 
"must  be  resolved  in  favor  of  the  legislative,  and  the  act  be  sustained"  since  Courts  are  not  "to  revise" 
legislation,  but  "to  enforce  the  legislative  will."  "Self  restraint,"  Frankfurter  said,  "is  of  the  essence  of  the 
judicial  oath."" 

THE  CONSTITUTION  AND  HIGHER  LAW 

Deuteronomy  19:17  states  that  when  men  stand  before  judges,  ministers  of  God,  they  "stand  before 
Jehovah."   Moreover,  Sir  Edward  Coke,  whose  ideas  helped  form  the  basis  of  American  judicial  review, 
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Blackstone  and  John  Locke,  saw  civil  law  as  being  based  on  the  Higher  Law  of  Scripture.'^  Thus,  R.J. 
Rushdoony  states  that  "judicial  review  rests  on  the  reUgious  premise  that  no  one  should  obey  an  ungodly  or 
unconstitutional  aa,  and  that  courts  have  the  religious  duty  to  pronounce  such  laws  unlawful."" 

Regrettably,  these  historical  rules  of  construction  are  often  ignored  by  federal  courts.  Thus,  severe 
"inconveniences"  have  arisen.  When  Courts  abuse  judicial  review  by  declaring  as  constitutional  rights  such 
ungodly  practices  as  abortion,  it  is  time  for  Congress  to  use  its  Art.  Ill  (2)  power.  Prudent  use  of  it  by 
Congress  is  vital  to  restoration  of  federalism  and  lost  Constitutional  liberties.  For  example.  Congress  could 
enact  legislation  stripping  all  federal  courts  of  jurisdiction  to  consider  state  cases  involving  crime  and 
punishment,  abortion,  and  public  school  prayer  and  Bible  study.  Stale  Courts  would  then  be  free  to  enforce 
the  Constitution  according  to  its  text  as  well  as  the  original  and  correct  understanding. 

For  Congress  to  continue  its  cowardly  refrain  from  utilizing  its  "exceptions"  power  is  in  effect  to 
concede  that  the  Constitution,  the  permanent  will  of  the  People,  means  instead  whatever  the  Supreme  Court 
says  it  means  in  ordinary  litigation  between  parties  in  personal  actions,  no  matter  how  opposed  to  the  written 
text.  The  people  then  cease,  as  Abraham  Uncoln  said,  "to  be  their  own  rulers,  having,  to  that  extent, 
practically  resigned  their  government,  into  the  hands  of  that  eminent  tribunal."* 

*BlU  Grevei  b  u  Oklahonu  City  lawyer  mod  m  monber  of  the  Okkfaoma  LcgiskMuic 

1.  Speech  at  Elmira,  New  York  (May  3,  1907). 

2.  Wolman  v.  Walter,  433  U.S.  229,  263  (1977);  Justice  Brennan  dissenting  in  Meek  v. 
Pittenger,  421  U.S.  349,  373  (1975). 

3.  Raoul  Berger,  Government  by  Judiciary,  (1977),  Harvard  U.  Press,  Cambridge,  Mass.  P. 
364. 

4.  The  Works  of  James  Madison,  ffl,  228,  552  (Phila.  1867). 

5.  Trop  V.  Dulles,  356  U.S.  86,  100  (1958). 

6.  268  U.S.  652,  666  (1925). 

7.  James  McCIellan,  Joseph  Story  and  the  American  Constitution,  (1971),  University  of 
Oklahoma  Press,  Norman,  Okla.,  p.  149. 


-13- 


547 


8.  a)  McCollum  v.  Bd.  ofEduc,  33  U.S.  203  (1948);  b)  Engel  v.  Vitale,  370  U.S.  421  (1962), 
Abington  Sch.  Dist.  v.  Schempp,  374  U.S.  203  (1963);  c)  Stone  v.  Graham,  449  U.S.  39,  42 
(1980);  d)  Edwards  v.  Aguillard,  492  U.S.  578,  592  (1987). 

8.  a)  Weeks  v.  U.S.,  232  U.S.  398  (1914),  Mapp  v.  Ohio,  367  U.S.  643,  657  (1961);  b) 
Miranda  v.  Arizona,  384  U.S.  436  (1966);  c)  Johnson  v.  Zerbst,  304  U.S.  458  (1938),  Gideon 
V.  Wainwrighl,  372  U.S.  335  (1963),  Ake  v.  Oklahoma,  470  U.S.  68  (1985). 

10.  "The  Secret  Origins  of  the  Right  to  Abortion,"  All  About  Issues,  (Amer.  Life  League,  Box 
1350.  Stafford,  VA.)  Vol.  II,  No.  4,  April,  1989).  Stephen  L.  Washby,  He  Shall  Not  Pass  This 
Way  Again:  The  Legacy  of  Justice  William  O.  Douglas,  Univ.  of  Pittsburgh  Press  (1990),  p. 
159,  n.  22. 

11.  Griswold  V.  Connecticut,  381  U.S.  479,  484  (1965). 

12.  Roe  V.  Wade,  410  U.S.  113  (1973). 

13.  Furman  v.  Georgia,  408  U.S.  238  (1971).  Then,  after  37  states  re-enacted  death  penalty 
laws,  the  Court  held  the  death  penalty  constitutional  in  Gregg  v.  Georgia,  428  U.S.  153  (1976). 

14.  Bowers  v.  Hardwick,  478  U.S.  186  (1986);  Missouri  v.  Jenkins,  495  U.S.  33  (1990). 

15.  The  Judges  War,  (1987)  Edit,  by  Patrick  B.  McGuigan  and  Jeffrey  P.  O'Connell,  Inst,  for 
Gov.  and  Politics  of  the  Free  Congress  Research  and  Educ.  Found.,  from  "The  Judicialization 
of  the  American  Republic"  by  Jas.  McClellan,  p.  92. 

16.  5  U.S.  137,  179  (1803). 

17.  Cooper  v.  Aaron,  358  U.S.  1,  19  (1958). 

18.  Saul  Padover,  Thomas  Jefferson  on  Democracy  (1939),  A  Mentor  Book,  N.Y.,  p.  152; 
Jefferson,  Writings,  Vol.  XV,  pp.  330,  331-2,  Letter,  Aug.  13,  1821,  to  Charles  Hammond. 

19.  Taylor  Caldwell,  A  Pillar  of  Iron,  Doubleday  &  Co.  (1965),  preface. 

20.  Kline  v.  Burke  Construction  Co.,  260  U.S.  226  (1922). 

21.  Home  Ins.  Co.  v.  Dunn,  19  Wall.  214. 

22.  TJie  Federalist,  No.  80. 

23.  TTie  Federalist,  No.  81. 

24.  3  U.S.  (3  Dall.)  321,  327  (1796). 

25.  Joseph  L.  Lewinson,  Limiting  Judicial  Review,  (1937),  Parker,  Stone  &  Baird  Co.,  L.A., 
p.  58. 

26.  14  U.S.  (6  Wheat.)  264,  404  (1821). 


-14- 


548 


27.  18  U.S.  (6  Cranch)  305,  307,  313-3-4  (1810);  See  also  7  U.S.  (3  Cranch)  159,  173  (1805). 

28.  46  U.S.  (5  How.)  103,  119-120  (1847). 

29.  Ex  Parte  McCardle,  73  U.S.  (7  WaU.)  506  (1869);  Julius  J.  Marke,  Vignettes  in  Legal 
History,  Rothman  &  Co.,  pp.  141-163. 

30.  4  Wall.  2  (1866). 

31.  105  U.S.  38  (1882). 

32.  105  U.S.  38  (1882). 

33.  National  Mutual  Ins.  Co.  v.  Tidewater  T.  Co.,  337  U.S.  582,  655. 

34.  William  O.  Douglas,  We  the  Judges,  (1956),  p.  72,  Doubleday  &  Co. 

35.  Ralph  Rossum,  Congressional  Control  of  the  Judiciary:  The  Article  III  Option  (1988), 
printed  by  the  Center  for  Judicial  Studies,  Washington,  D.C. 

36.  75  U.S.  (8  Wall.)  85  (1869). 

37.  80  U.S.  519(1871). 

38.  Rossum,  Id.  p.  19,  n.  117. 

39.  443  U.S.  193,  201  (1979). 

40.  Learned  Hand,  The  Bill  of  Rights,  p.  28  (1958). 

41.  James  Madison,  Notes  on  the  Constitutional  Convention  of  1787,  June  4,  6,  July  21,  Aug. 
15,  1787. 

42.  Rossum,  Id.,  p.  4,  n.  28. 

43.  In  Boiling  v.  Sharpe,  347  U.S.  497,  499  (1954),  the  Court  said  that  even  though  the  Fifth 
Amendment  contains  no  equal  protection  provision,  it  nevertheless  construed  its  Due  Process 
Clause  to  impose  such  an  obligation  on  the  federal  government. 

44.  Rossum,  Id.  at  27,  n.  173;  See  Act  of  Dec.  23,  1914,  ch.  2,  38  Stat.  790. 

45.  15  Corpus  Juris  Secundum,  Const.  Law,  Sec.  40(b),  p.  116. 

46.  281  U.S.  74  (1930). 

47.  William  Rehnquist,  The  Notion  of  a  Living  Constitution,  54  Tex.  L.  Rev.  693,  695  (1976). 

48.  281  U.S.  74  (1930). 

49.  Erie  Ry.  Co.  v.  Tompkins,  304  U.S.  64,  79  (1938). 


-15- 


549 

50.  Graves  v.  O'Keefe,  305  U.S.  466,  491-92  (1939). 

51.  Berger,  Government  by  Judiciary,  Id.  p.  364. 

52.  American  Const.  History:  Essays  by  Edward  S.  Corwin,  p.  127,  Ed.  by  Mason,  Harper 
&  Row. 

53.  EaJdn  v.  Raub,  12  S.  &  R.  330  (Pa.  1825),  dissenting  opinion. 

54.  The  Judges'  War,  Id.  p.  66. 

55.  TJie  Federalist,  No.  78. 

56.  TTie  Federalist,  No.  51. 

57.  The  Writings  of  James  Madison,  (1865),  1,  194,  Philadelphia,  Pa. 

58.  The  Federalist,  No.  47. 

59.  Blackstone,  Commentaries  on  the  Laws  of  England,  p.  731.  Ed.  by  Gavit,  Wash.  Law  Book 
Co.,  Washington,  D.C.  1941. 

60.  Thomas  Cooley,  /  Constitutional  Limitations,  8th  Ed.  p.  333-334. 

61.  U.S.  News  &  World  Report,  p.  53,  June  20,  1966. 

62.  Ed.  S.  CoTwin,  Origins  of  Judicial  Review:  TTie  Higher  Law  Background  of  Amer.  Const. 
Law,  42  Harvard  Law  Rev.  (1928-29),  149,  365;  Blackstone,  Commentaries,  Jones  ed.,  1915, 
pp.  142-43;  John  Eidsmoe,  Tlie  Christian  Legal  Advisor,  (1984)  Mott  Media,  Inc.  Milford,  MI., 
p.  40. 

63.  R.  J.  Rushdoony,  This  Independeru  Republic,  (1978),  p.  26,  n.  6,  Thobum  Press,  Fairfax, 
VA. 

64.  4  Basler,  The  Collected  Works  of  Abraham  Lincoln,  (1953),  p.  262,  268. 


-16- 


550 

Mr.  Canady.  Next  we  will  hear  from  Ms.  Lyn  Whittington.  Ms. 
Whittington  filed  suit  in  Federal  court  when,  as  a  public  employee, 
she  was  forbidden  by  the  Government  from  attending  Bible  studies 
during  non-working  hours.  Ms.  Whittington. 

STATEMENT  OF  LYN  WHITTINGTON,  PRIVATE  CITIZEN 

Ms.  Whittington.  This  is  quite  an  honor  for  me.  I  hope  I  do  not 
faint  before  I  finish.  I  was  asked  to  come  up  here  just  to  tell  my 
story,  and  that  is  what  I  am  going  to  do. 

Mr.  Canady.  Could  you  withhold  a  minute.  Let  us  please — no 
whispering  or  murmuring.  If  you  need  go  have  a  conversation, 
please  take  it  outside. 

Ms.  Whittington.  And  so  I  was — I  wrote  it  up  and  I  will  just 
read  it  to  you  because  I  am  just  too  nervous  to  talk  about  it. 

Several  years  ago,  before  becoming  involved  with  the  issue  of  re- 
ligious freedom  outside  the  workplace — now,  keep  in  mind  this  was 
outside  the  workplace — between  myself  and  the  Department  of 
Human  Services  for  the  State  of  Oklahoma,  I  had  been  very  much 
involved  with  the  single  ministry  of  my  church.  First  Baptist 
Church  in 

Mr.  Canady.  Could  you  get  a  little — apparently  there  are  some 
people  having  difficulty  hearing,  so  if  we  could  maybe  get  you  a  lit- 
tle closer  to  the  microphone,  make  sure  that  everyone  can  have  the 
opportunity  to  hear. 

Ms.  Whittington.  Can  you  hear  me  now? 

Mr.  Canady.  Anybody  having  trouble  hearing?  OK;  I  guess  we 
are  doing  OK. 

Ms.  Whittington.  Do  I  need  to  start  over  or  can  I  just  go  on? 

Mr.  Canady.  Just  go  on  from  where  you  are,  and  I  think  that  is 
fine. 

Ms.  Whittington.  I  was  also  involved  in  a  Bible  study  which 
was  held  in  my  home  once  a  week.  The  Bible  study  group  and  the 
single  parent  ministry  were  not  only  an  opportunity  to  witness  to 
these  parents  and  children,  but  also  to  give  them  encouragement 
and  to  meet  any  of  their  needs  that  were  within  my — within  my 
resources  to  do  so.  I  felt  this  was  very  much  a  needed  ministry  at 
the  time  and  in  the  time  many — there  are  many  crises  for  these 
single-parent  families.  And  I  also  had  become  very  close  to  some 
of  them  as  we  attended  church  together  and  many  fiinctions  within 
the  church.  Most  of  the  single-parent  families  were  attending  col- 
lege, as  we  live  in  a  college  town,  or  were  unemployed  and  were 
on  a  limited  budget. 

As  a  social  worker  for  the  Department  of  Human  Services  with 
the  State  of  Oklahoma  I  would  often  refer  these  parents  for  serv- 
ices/programs offered  by  the  Department  of  Human  Services.  I 
would  not  be  involved  in  their  cases  at  work,  and  as  a  rule,  unless 
they  specifically  asked  questions,  the  subject  of  welfare  assistance 
did  not  arise.  It  is  very  important  to  observe  the  privacy  act  when 
dealing  with  persons  in  business. 

The  conflict  between  the  Department  of  Human  Services  and  my- 
self began  when  I  gave  a  member  of  my  church  a  ride  across  town 
at  her  request.  She  asked  me  to  take  her  baby,  which  was  6 
months  old,  to  a  family  which  she  had  lived  with  for  approximately 
a  year  to  spend  the  night  until  she  could  find  a  place  to  stay.  She 
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was  homeless.  She  had  been  on  the  streets  until  this  family  had 
taken  her  in  when  she  became  pregnant.  I  did  what  she  asked, 
which  was  on  a  Sunday  afternoon,  and  thought  nothing  of  it. 

Later  in  the  week  the  Department  of  Human  Services  began  a 
full-scale  investigation  on  me  for  violating  DHS  policy  concerning 
clients  and  our  relationship  to  them.  I  was  cited  for  misconduct, 
violating  this  young  woman's  civil  rights,  and  client  contact  after 
work  hours.  I  was  put  in  a  position  of  having  to  retain  an  attorney, 
which  spoke  here  earlier,  to  avoid  termination  or  severe  adverse 
discipline  which  would  have  led  to  termination. 

I  was  told  by  DHS  management  staff  that  I  could  not  have  any 
contact  with  any  DHS  client  within  the  State  of  Oklahoma  after 
hours,  even  with  programs  and  services  within  my  church.  I  ques- 
tioned DHS  specifically  about  the  Bible  study  and  the  single-parent 
ministry,  and  was  told  that  clients  of  DHS  could  attend  the  Bible 
study,  but  that  I  would  have  to  make  it  clear  to  everyone  that  I 
was  not  representing  DHS  and  I  could  not  do  any  counseling  or 
any  praying  with  any  DHS  client  at  my  church,  as  that  is  what 
my — is  in  my  job  description,  and  it  would  be  against  DHS  policy 
and  in  conflict  with  fair  labor  standard  laws,  I  believe  they  said. 
These  activities  within  my  church  and  these  members  were  all 
done  after  office  hours. 

I  was  also  told  that  I  would  have  to  inquire  if  a  person  was  on 
DHS  services  prior  to  assisting  them;  whether  it  be  out  on  the 
street  or  anywhere  else,  I  had  to  ask  them.  If  they  were  a  DHS  cli- 
ent I  could  not  help  them.  Pretty  silly,  I  think.  [Laughter.] 

This  seems  to  be  a  conflict  of  statements,  as  we  must,  as  employ- 
ees of  public  services — public  service  departments,  abide  by  the  pri- 
vacy act;  but  yet  I  was  instructed  to  ask  if  people  were  on  assist- 
ance prior  to  helping  them  in  any  manner,  or  witnessing  to  them 
as  a  believer  in  the  Great  Commission.  I  finally  gave  up  any  par- 
ticipation in  any  organized  ministry  within  my  church  due  to  the 
frustration  and  fear  of  losing  my  employment.  I  am  also  a  single 
mother — excuse  me — and  know  the  value  of  employment. 

During  the  two  and  a  half  years — it  took  2V2  years  to  resolve 
this,  this  issue  of  freedom  of  religion  after  work  hours — I  experi- 
enced much  ridicule,  retaliation,  and  unbearable  rejection  by  my 
coworkers,  church  members,  and  community — community  people 
who  had  been  given  incorrect  information  about  the  situation. 
Threats  were  made  concerning  my  future  employment  with  DHS, 
my  sanity  was  questioned,  as  well  as  my  right  to  due  process  out- 
lined in  the  DHS  procedures  concerning  the  grievance  procedure 
prior  to  legal  litigation.  Every  stumbling  block  and  wall  that  could 
have  been  thought  of  was  erected  to  try  to  prevent  a  resolution  to 
this  most  important  issue,  which  is  freedom  to  practice  our  faith 
and  religion  after  work  hours,  regardless  of  our  social  or  economic 
status  or  employment. 

I  am  a  social  worker  at  heart  day  and  night,  just  like  you  are 
Congressmen  day  and  night.  All  of  us  are  what  we  do,  day  and 
night.  This  has  been  my  employment  and  ministry  for  many  years, 
and  will  be  for  years  to  come.  Our  Constitution  was  founded  on 
equality  and  the  belief  in  God,  but  due  to  the  complexity  of  our  so- 
ciety we  need  a  more  specific  amendment,  in  my  personal  opinion, 
to  the  Constitution  addressing  freedom  of  religion  in  relationship 
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to  employment  and  education.  As  citizens  of  the  United  States  we 
should  be  able  to  share  our  faith  and  our  religion  with  anyone  who 
asks. 

[Applause.] 

Ms.  Whittington.  You  can — ^you  can  only  understand  the  full 
ramifications  of — of  what  this  is  all  about,  I  guess,  and  maybe  what 
you  all  are  trying  to  do,  only  if  your  freedom  of  religion  has  been 
threatened  or  decreased. 

I  thank  you  for  inviting  me.  To  this  very  honored  event,  and  I 
will  cherish  it  for  the  rest  of  my  life. 

[Applause.] 

IVIr.  Canady.  IVls.  Whittington,  we  really  appreciate  your  taking 
the  time  to  be  with  us  today,  and  your  testimony  is  very  valuable 
to  us. 

Let  me  ask  you,  now,  just  to  make  sure  I  understand  how  the 
situation  was  all  going  to  resolve.  This  was  all  ultimately  worked 
out,  and  you  were  allowed  to  continue  your  activities  at  your 
church  in  a  way  that  is  unimpeded.  Has  the  problem — has  your 
particular  problem  been  solved  to  your  satisfaction  at  this  point  or 
do  you- 


]VIs.  Whittington.  The  DHS- 


JVIr.  Canady.  I  hate  to  ask  you,  but  would  you  mind  coming  back 
to  the  microphone. 

]VIs.  Whittington.  I  am  sorry.  I  had  to  hire — ultimately  I  hired 
four  different  attorneys.  The  last  one  was  Mr.  Ron  Barber  with  the 
Rutherford  Institute.  And  it  was  a  terrible  experience.  No,  I  could 
not  do  any  of  my  church  work  in  those  years.  And  now  I  am  very 
reluctant  to  do  anything  because  I  am  afraid  I  will  have  to  do  that 
again. 

Mr.  Canady.  Well,  sure,  I  can  understand  that.  But  at  the 

Ms.  Whittington.  But  it  was  resolved  in  Federal  court. 

Mr.  Canady.  OK. 

Ms.  Whittington.  We — we  had  a  pretrial  hearing  with  a  mag- 
istrate a  week  before  the  hearing  was — I  mean,  the  trial  was  to 
start,  and  DHS,  resolved  the  issues.  But  they  never  really  said  that 
they  were  at  fault. 

Mr.  Canady.  OK.  But  they 

Ms.  Whittington.  But  the  judge  did. 

Mr.  Canady  [continuing].  But  now — The  judge  did? 

Ms.  Whittington.  He  basically  told  them  that  it  would  be  a 
very,  very  expensive  trial,  and  that  his — his  comment  to  them  and 
me  was  that  either — we  were  talking  about  a  lawsuit  that  would 
involve  compensation  and  such  as  that,  and  freedom  of  religion, 
and  he  said  that — that  it  was  a  very  emotional  lawsuit,  that  it 
could  cost  the  state  either  zero  dollars  or  millions  of  dollars. 

Mr.  Canady.  So  they  backed  off? 

Ms.  Whittington.  Yes,  they  settled.  And  I — I  was  asking— all  I 
was  asking  for  in  my  grievance  procedure  and  everything  that  I 
had  done  before  that — ^You  have  a  grievance  procedure  with  the 
State  of  Oklahoma  and  you  have  45  days  to  complete  that  griev- 
ance procedure,  and  it  took  seven  months.  They  did  everything 
they  could  to  keep  us  from  doing  things.  And  it  was  just  an  impos- 
sible situation,  when  it  could  have  been  solved — resolved  very  eas- 
ily. 
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Mr.  Canady.  Right.  Do  you  know  how  this  came  to  the  attention 
of  your  supervisors?  Was  there  someone  who  complained  or 

Ms.  Whittington.  This  young  lady  had  been  a  street  girl  and 
this  family  had  taken  her  in.  They  had  had  some  kind  of  riff  when 
the  baby  was  6  months  old.  She  had  moved  in  with  another  family, 
was  receiving  food  stamps,  and  had  left  and  called  me  to  come  and 
get  her.  I  had  gone  to  get  her,  and  I  was  taking  her  across  town 
to  this  family.  She  wanted  out  to  see  if  she  could  find  a  home  with 
some  other  friends.  That  is  not  unusual  for  these  types  of  people. 
And  I  took  her  baby  to  that  person's  house  to  spend  the  night  and 
she  went  and  got  the  baby  the  next  day. 

We  had  a  holiday.  The  next — the  next  working  day  this  particu- 
lar lady  with  whom  she  had  been  staying  with  called  DHS  and 
said,  "She  is  not  staying  here  anymore."  She  said,  "Lyn  came  and 
picked  her  up  and  took  her  to  a  home."  Immediately  the  DHS 
thought  that  I  was  trying  to  place  a  child  and  everything  and  got 
very  upset.  In  fact,  some  of  the  statements  made  was  I  had  kid- 
napped the  child.  Now,  that — that  is  what  started  it. 

Mr.  Canady.  Right. 

Ms.  Whittington.  And  then  the  freedom  of  religion,  when  it 
came  in  about  working  with  her.  This  lady  was  a  member  of  my 
church.  Now  none  of  those  ladies  go  to  my  church  anymore.  None 
of  them. 

Mr.  Canady.  Well,  I  do  not  have  any  additional  questions. 

Mr.  Istook. 

Mr.  Istook.  If  I  might  ask  a  couple.  You  say  they  settled.  Was 
there  compensation  paid  by  the  government,  which  is  by  the  tax- 
payers? 

Ms.  Whittington.  Yes,  the  government — the  Department  of 
Human  Services  paid  the  attorney  fees,  which  were  considerable, 
and  then  they  compensated  me  for  my  expenses,  which  was  the 
agreement  from  the  very  beginning. 

Mr.  Istook.  Sure.  And  in  this  case  did  the  policies  of  DHS — was 
this  a  reflection  of  any  sort  of  official  policy  as  opposed  to  the  indi- 
vidual action  of  an  individual  supervisor?  What  was  the  involve- 
ment of  the  policy,  and  was  any  actual  official  policy  changed? 

Ms.  Whittington.  They  cited  several  policies;  misconduct  and 
what  I  read  to  you.  There  were  policies  that — basically  the  policy 
that  they  cited  to  me  was  supposed  to  reflect  a  worker  working  in 
that  position.  Like  you  cannot — it  is  true  if  I  am  an  8  to  5  person 
and  I  cannot  go  out  and  start  visiting  with  people  late  at  night,  be- 
cause this  is  a  violation  of  their  rights  to  a  certain  amount  of  pri- 
vacy. Now,  that  is  what  they  were  using  against  me,  the  fact  that 
I  went  to  the  girl's  house  or  went  and  picked  her  up  at  her  request, 
they  said,  "No,  you  violated  her  civil  rights  by  doing  that." 

Mr.  Istook.  By  going  to  a  church  and  prayer  session? 

Ms.  Whittington.  Yes.  And  so  they  said  that — that  since — oh, 
they  even  said  that — that  if  the  client  was  even  a  potential  DHS 
client  you  could  not  work  with  them.  They  said  that  at  one  point. 
And  I  said,  "But  everybody  could  be  a  potential  DHS  client." 
[Laughter.] 

So,  you  know,  that  was  going  on.  And  it  became — it  became  an 
issue  of  win  or  lose,  I  think.  But  it  was  a  terrible — it  was  a  terrible 
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thing  to  go  through  and  I  am  still  paying  the  price,  and  that  was 
in  1991. 

Mr.  ISTOOK.  Ok.  Thank  you  very  much. 

Mr.  Canady.  Again,  thank  you  for  being  with  us  today.  We  ap- 
preciate it. 

[Applause.] 

Mr.  Canady.  Our  next  witness  is  Shannon  Welch.  As  valedic- 
torian for  her  DeSoto,  TX,  high  school  class,  Ms.  Welch  was  forced 
to  seek  legal  assistance  when  school  authorities  attempted  to  cen- 
sor her  graduation  speech  containing  references  to  God  and  reli- 
gion. 

STATEMENT  OF  SHANNON  WELCH,  FORlVfER  HIGH  SCHOOL 
VALEDICTORIAN,  DESOTO,  TX 

Ms.  Welch.  Hello.  I  am  very  honored  to  be  here  with  you.  Thank 
you  very  much.  I  will  just  tell  you  a  little  bit  about  my  experiences. 

What  happened  was,  probably  early  in  May,  my  principal  ap- 
proached me  and  she  said,  you  know,  "You  are  valedictorian.  You 
get  to  make  a  speech."  So  I  was  really  excited  about  it.  I  went 
home,  started  thinking  about  it,  started  writing.  She  told  me  that 
I  needed  to  kind  of  run  it  by  one  of  the  English  advisers  a  few  days 
before  graduation  just  to  make  sure  it  was — ^you  know,  did  not 
have  any  grammatical  errors  or  an3rthing.  And  so  graduation  was 
on  Tuesday,  and  this  was  the  Thursday  before. 

So  I  turned  it  in,  and  on  Friday  we  had  a  senior  event  at  school. 
And  so  my  parents  were  present.  And  the  principal  approached  me 
right  before  the  ceremony  and  she  said,  "Shannon,  I  am  sorry.  Your 
speech  is  too  heavy-duty  religious  and  you  are  going  to  have  to 
make  some  revisions." 

And  to  tell  you  the  truth,  at  that  point  I  was  shocked  because 
I  had  had  some — some  of  my  friends  say,  "What  if  they  will  not  let 
you  say  what  you  want  to  say  about — about  your  God  and  about 
your  beliefs?" 

And  I  said,  "That  will  not  happen.  I  can — ^you  know,  it  is  the  first 
amendment,  I  can  say  whatever  I  want."  So  I — honestly,  I  was 
shocked.  So  it  was  kind  of  a  passing  comment  and  she  kind  of  said, 
"Well,  we  will  talk  about  it  later." 

I  broke  down  crying  immediately  right  then,  and  my  parents 
were  up  in  the  audience  at  the  moment.  So  I  went  in  there  and  I 
got  my  dad.  I  said,  "Dad,  she  said  I  cannot  give  my  speech."  Well, 
at  this  point  I  was  really  confused,  you  know:  Why  can  I  not  give 
this  speech?  What  about  the  first  amendment? 

So  anyway,  he  went  into  her  office  and  he  talked  to  her  about 
it,  and  she  said,  "I  am  sorry,  Mr.  Welch.  We  have  policies  and  pro- 
cedures and  she — we — ^you  know,  that  is  not  acceptable." 

Well,  anyway,  later  on  that  day  he  simply  asked  her,  "Just  do 
not  talk  to  my  daughter  about  it.  Please,  talk  to  me  about  it.  Do 
not  approach  her." 

Well,  immediately  following  the  ceremony  she  came  up  to  me  and 
she  said,  "1  need  to  see  you  in  my  office.  Could  you  come  to  my  of- 
fice." So  1  went  in  there  and  she  told  me  that,  you  know,  again, 
the  speech  was  too  heavy-duty  religious,  and  she  said  that  specifi- 
cally because  it  had  the  word  "God,"  the  word  "Christ,"  and  the 
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word  "Bible,"  and  I  could  not  use  those  words  in  my  speech.  And 
that  I  could  talk  about  a  higher  being,  but  I  could  not  name  it. 

I  was — ^you  know,  I  was  very  confused,  and  my  dad  had  pre- 
viously asked  her  to  forward,  you  know,  the  set  of  policies  and  pro- 
cedures that — that  she  was  referring  to.  And  so  she  handed  me, 
you  know,  kind  of  quickly,  this — this  stack  of  papers  and  she  read 
it  off  really  quickly  and  said,  "No,  this  is  not  acceptable.  We  have 
these  rules.  You  need  to  abide  by  these." 

So  at  that  moment  I  did,  I  said,  "What  about  the  first  amend- 
ment?" because,  of  course  that  popped  in  my  head. 

She  said,  "I  am  sorry,"  once  again  she  said,  "No,  these  are  the 
rules."  So  I  went  home  and  we  started  kind  of  fumbling  through 
the  papers  and  found  that  what  she  had  given  me  did  not  even 
apply  to  the  valedictorian  speech.  It  talked  about  invocations  and 
benedictions.  And,  but  at  that  moment  it  really  bothered  me  be- 
cause these  are  kind  of  the  authorities,  the  principal  I  had  re- 
spected throughout,  you  know,  the  years  of  my  high  school.  In 
other  words,  this  did  not  even  apply  to  my  situation— So  I  felt  like 
I  had  been  kind  of  manipulated  and  that,  I  had  been  intimidated. 

I  mean,  I  am  not  a  person  to  stand  up  against  authority.  I  will 
tell  you  that  I  do  not  want  to  disobey  the  teachers.  I  have  always 
been  one  of  those  that  just  wants  to  sit  there  and  kind  of  be  quiet 
and  obey.  But  this  shocked  me  that  they  would,  first  of  all  tell  me 
I  cannot  do  it,  and  second  of  all  say  that  it  was — it  is  in  these  pa- 
pers, and  it  was  not  in  the  papers. 

So  immediately  we  contacted  an  attorney,  Greg  Warmon,  and  he 
contacted  the  Rutherford  Institute.  And  we  met  with  them,  we 
talked  about  it,  and  we  found  that  that  was  not  at  all  constitu- 
tional. He  proceeded  to  write,  I  believe,  a  seven-page  demand  later 
that  Saturday.  And,  anyway,  we  ended  up  having  to  serve  the 
school  board  members,  and  they  did  back  down. 

But  the  frustrating  thing  is  they  did  allow  me  to  make  my 
speech.  I  was  allowed  to  do  that.  But  in  their  reply  to  me  they  said, 
"Well,  we  never  said  that  you  could  not  do  that."  [Laughter.] 

And  I  am  one  of  those  people  that  I  just  think  everybody  is  hon- 
est, everybody  tells  the  truth.  And  I  was,  like,  this  is  just  not  the 
truth. 

But  an3rway,  it  bothered  me  later  on.  Oh,  and  again  I  told  you 
I  had  a  problem  with — I  was  caught  between  authority  and  my  be- 
liefs. As  soon  as  I  left  her  office  that  Friday  afternoon  I  was  caught 
between  kind  of  a  rock  and  a  hard  place.  It  was  not  until  I  went 
home  and  I  searched  through  the  documents  and  found  out  that 
was  not  the  truth. 

But  I  will  just  tell  you  right  now  it  was  an  awesome  experience 
to  me,  because  I  could  see  that  my  God  prevailed  in  it.  And  it  was 
just  a  really  neat  experience. 

And  after  all  this  incident  happened  I  received  a  little  bit  of  mail. 
And  I  thought  it  was  really  interesting  because  I  got  this  one  letter 
from  a  lady  who  is  not  a  Christian.  And  if  you  do  not  mind,  I  would 
like  to  read  a  small  excerpt  from  it. 

She  says, 

The  opposition  you  faced  in  simply  making  a  speech  is  nothing  less  than  frighten- 
ing. It  happened  just  that  way  in  the  former  Soviet  Union,  Cuba,  East  Germany, 
and  other  former  and  present  Communist  countries.  I  visited  East  Germany  before 
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the  Wall  came  down  and  experienced  firsthand  the  palpable  air  of  suppression 
caused  by  communism,  a  way  of  life  that  kills  the  spirit  and  ridicules  individualism. 
It  sounds  ridiculous  and  paranoid  to  talk  about  communism — communism  in  our 
United  States.  Absurd.  But  is  it  really? 

I  have  family  in  Cuba  and  Germany  and  I  have  seen  how  quickly  it  can  happen. 
How  quickly  and  firmly  the  rug  can  be  pulled  out  from  underneath  you.  It  always 
starts  innocuous  enough,  seemingly  small,  soon  forgotten.  Restrictions,  no  more 
than  a  mild  irritation.  Do  not  say  this,  do  not  do  that.  It  is  not — it  is  not  for  the 
collective  good.  What  it  escalates  into,  without  our  even  really  noticing  it,  is  com- 
munism in  its  sneakiest  form,  most  sinister  form. 

Our  generation  is  coming  up  to  the — to  the  place  soon  enough.  Shannon,  and  I 
hope  that  you,  me,  and  the  rest  of  us  who  believe  that  America  should  forever  stand 
and  support  the  principles  on  which  it  was  founded,  can  make  sure  that  our  lib- 
erties and  freedom  to  which  we  are  entitled  are  not  forever  endangered. 

And  I  think  this  letter  just  meant  a  lot  to  me  because  it  was  not 
from — because  it  came  from  a  non-Christian. 

But  anyway  I  will  just  say  it — the  frustrating  thing  at  the  end 
was  that  they  tried  to  just  kind  of  pull  the  sheet — the  wool  over 
our  eyes  and  tell  us  that,  'Tou  cannot  do  that." 

And  one  thing  was  that  we  talked  about  afterwards  was,  what 
if  this  happened  to  somebody — and  fortunately  enough  I  believe 
that  the  Lord  opened  enough  doors  for  me  that  He,  you  know,  let 
us,  you  know,  find  the  attorney  and,  you  know,  find  a  way  for  me 
to  be  able  to  give  the  speech.  But  how  many  Americans  would  actu- 
ally know  and  have  the  funds,  and  fortunately  enough  we  were — 
we  did  not  have  to — have  to  dish  out  all  that  money,  but  who 
would  have  the  funds  to  do  that? 

And,  as  a  student,  normally  what  the  principal  said  would  go 
and  I  would  have  just  believed  that.  And  it  is — I  think  it  is  fright- 
ening that  our  rights  are  slowly  being  taken  away.  Thank  you  very 
much. 

[Applause.] 

Mr.  Canady.  Thank  you.  If  you  could  just  stay  there  for  a 
minute,  I  have  just  one  question.  First  of  all,  thank  you  for  being 
here.  We  appreciate  your  testimony. 

Let  me  ask  you,  did  you  ever  get  an  apology  for  the  way  you  had 
been  treated? 

Ms.  Welch.  What  happened  was,  after  we  sent  the  demand  let- 
ter, you  know,  we  initially  came  in  contact  when  we  did,  and  they 
sent  the  letter,  they — they  just  said,  "No,  we  never  said  it."  And 
so  they  really  allowed  me  to  give  the  speech,  but  no,  there  was  not 
ever  an  apology. 

Mr.  Canady.  So,  in  effect,  they  challenged  your  credibility 

Ms.  Welch.  Exactly. 

Mr.  Canady  [continuing].  But  never  apologized? 

Ms.  Welch.  And  I  can  tell  you,  and  this  really  does  not  have 
anything  to  do  with  it,  but  it  is  really  interesting  because  you  know 
how  stories  travel  through  the  grapevine.  And  we  have  quite  a  few 
friends  that  work  in  the  system.  And  they  are  still  saying,  "Well, 
you  know,  she — Miss  Morris — ,"  which  was  the  principal,  " — never 
said  that  she  could  not  give  that  speech."  And  I  must  say, 
though 

Mr.  Canady.  You  just  made  it  up. 

Ms.  Welch.  Yes;  like  I  just  made  it  up  out  of  the  clear  blue.  And 
I  will  have  to  say,  like  I  said,  I  do  not  necessarily  have  the  reputa- 
tion of  standing  up  against  authority  and  saying,  "That  is  wrong. 
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That  is  a  lie."  But  now  I  do  have  to  say  that  the  people  in  my  com- 
munity were  very  supportive.  And  at  graduation,  when  I  did  come 
to  those  parts  about  God  and  about  Christ  dying  for  my  sins  and 
everything  they  were  very  supportive.  And  like  I  say,  I  just  believe 
that  the  Lord  let  all  that  happen,  just  fall  in  line,  that  I  would  be 
supported.  And,  it  was  just  a  really  neat  experience  for  me.  But  no; 
I  did  not  ever  accept 

Mr.  Canady.  Well,  let  me  just  say  this,  I  believe  you  were  owed 
an  apology,  and  I  am  sorry  that  you  were  subjected  to  what  you 
were  subjected  to.  Mr.  Istook. 

Mr.  Istook.  Thank  you  very  much,  Mr.  Chairman. 

Let  me  just  ask  something,  because  we  have  heard  your  testi- 
mony, we  heard  Ms.  Bontempi,  and  I  know  there  is  another  stu- 
dent or  two,  or  student  situations  involved.  And  if  I  understood  cor- 
rectly, of  course,  Ms.  Bontempi  was  not  complaining  about  what 
someone  else  said,  but  what  she  felt  they  were  requiring  her  to  say. 
And  she  is  nodding  her  head,  so  I  think  I  understood  that  correctly. 
And  so  her  complaint  was  not  that  someone  else  was  exercising 
their  free  speech  and  saying  something  with  which  she  disagreed. 
But  she  did  not  want  to  be  required  to  say  something  that  inter- 
fered with  her  personal  conscience  or  religious  beliefs,  whichever  it 
may  be. 

In  your  case,  rather  than  being  told  you  must  say  something, 
they  were  saying  you  cannot  say  something.  And,  I  see  a  difference, 
you  know.  She  is  not  complaining  about  what  she  is  hearing,  but 
she  does  not  want  to  be  required  to  say  something;  and  you  are 
saying  you  were  not  even  allowed  to  say  anything.  I  would  just  be 
interested  in  any  comments  that  you  have,  having  heard  her  and 
your  own  situation  and  how  you  feel  about  the  general  parameters 
of  what  is  proper  and  what  is  not. 

Ms.  Welch.  OK.  Well,  first  of  all  I  just  want  to  say  that — and 
this  is  one  thing  I  did  not  realize  at  first  when  I  was  asked  to  write 
the  speech.  And  you  kind  of  said  this  a  second  ago.  But  that  was 
my  right,  as  you  know,  working  hard  and  being  able  to  be  valedic- 
torian, that  was  my  right  to  be  able  to  say  it.  So  are  you  asking 
me,  do  I  think  that  there  is  a  difference,  kind  of? 

Mr.  Istook.  I  am  just  asking  you  if  you  see  anything  of  general 
application.  She  is  not  complaining  about  what  other  people  say  in 
her  presence,  but  you  are  complaining  that  you  were  not  permitted 
to  say  things.  I  just  did  not  know  if  you  saw  any  other  parallel  or 
had  any  comments  on  the  comparison. 

Ms.  Welch.  Well,  I  think  that  just  as  Americans  we  should  be 
able  to  say  what  we  want  to  say.  And  I  think  that  everybody  in 
life  is  not  going  to  agree  with  what  you — what  you  think.  And  I 
think  that  it  makes  a  stronger  person  who  can  listen  to  that  and 
say,  "No,  I  do  not  agree  with  that,  but  I  respect  that."  And  I  think 
that  is  important  as  a  person  growing  up  in  the  United  States,  that 
is  an  important  thing.  And  I  think  that  if — if  a  Buddhist  had  been 
valedictorian  they  should  have  been  able  to  say  what  they  want  to 
say.  And  I  think  that  it  is  our  responsibility  to  listen  to  what  peo- 
ple say  and  to  say,  "Yes;  I  agree  with  that,"  or,  "No,  I  do  not  agree 
with  that,"  and  to  respect  that. 

Mr.  Istook.  Thank  you  very  much, 

Ms.  Welch.  Thank  you. 
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[Applause.] 

Mr.  Canady.  Our  next  witness  will  be  Dr.  Sandra  Rana.  Dr. 
Rana  is  the  mother  of  a  student  enrolled  in  a  Tulsa  public  school, 
and  is  a  member  of  the  Islamic  Society  of  Tulsa.  Dr.  Rana,  we 
thank  you  for  being  with  us  today. 

STATEMENT  OF  DR.  SANDRA.  RANA,  MOTHER  OF  A  TULSA 
PUBLIC  SCHOOL  STUDENT,  TULSA,  OK 

Dr.  Rana.  Thank  you  very  much.  I  wish  to  thank  the  U.S.  House 
of  Representatives'  Subcommittee  on  the  Constitution  for  the  op- 
portunity to  address  this  hearing  on  religious  liberty  and  the  Bill 
of  Rights. 

The  Bill  of  Rights  were  ratified  as  the  first  10  amendments  of 
the  U.S.  Constitution  in  1791.  The  amendments  were  and  are 
central  to  the  preservation  of  fundamental  rights  of  the  people,  and 
to  prevent  the  abridgment  of  those  rights  by  any  government.  We 
are  here  today  to  discuss  one  of  those  amendments  to  the  Bill  of 
Rights:  The  same  amendment  which  our  forefathers  felt  so  impor- 
tant to  designate  as  the  first  amendment  to  the  Constitution.  And 
I  would  like  to  read  it,  please. 

Congress  shall  make  no  law  respecting  an  establishment  of  religion,  or  prohibiting 
the  free  exercise  thereof,  or  abridging  the  freedom  of  speech,  or  of  the  press,  or  the 
right  of  the  people  to  peaceably  assemble,  and  to  petition  the  government  for  a  re- 
dress of  grievances. 

Our  forefathers  had  experienced  the  persecution  of  State  estab- 
lished religions  and  prescribed  prayers.  They  came  to  America  so 
that  they  could  follow  their  own  beliefs  without  government  harass- 
ment and  persecution.  Early  in  our  history  the  colonists  instituted 
laws  to  ensure  their  religious  freedoms  and  free  speech;  therefore, 
it  is  no  wonder  that  James  Madison  introduced  the  Statute  of  Vir- 
ginia for  Religious  Freedom,  authored  by  Thomas  Jefferson,  as  the 
first  amendment  to  the  Constitution.  Throughout  America's  history 
the  first  amendment  has  preserved  the  rights  of  all  Americans  to 
practice  their  religious  beliefs  without  persecution  from  the  Gov- 
ernment or  abridgment  from  any  law  of  the  Government. 

In  the  204  years  since  the  ratification  of  the  Constitution  and  the 
Bill  of  Rights,  people  from  all  over  the  world  have  sought  refuge 
in  America  because  of  the  Bill  of  Rights;  because  an  individual's 
freedom  from  persecution  has  been  and  is  guaranteed  by  the  Amer- 
ican Government.  The  Constitution  and  the  Bill  of  Rights  have 
stood  strong  and  proudly  as  a  fortress  of  legal  protection  around  all 
Americans. 

As  a  child,  my  parents  instilled  in  me  a  pride  in  the  American 
legacy  which  our  forefathers  gave  us  in  the  Bill  of  Rights.  I  was 
assured  that  my  rights  were  protected  by  the  foresight  of  men  like 
James  Madison  and  Thomas  Jefferson.  Professionally,  I  have 
worked  to  assure  the  rights  of  others,  in  the  workplace  and  in  the 
community,  and  that  these  rights  were  protected  in  accordance 
with  the  guarantees  of  the  Constitution.  As  a  mother,  I,  in  turn, 
have  taught  my  children  their  rights  and  freedoms,  and  have  ex- 
pected them  to  receive  the  full  measure  of  the  American  legacy  of 
individual  rights  and  freedoms. 

The  first  amendment  assures  children  in  America  the  right  to 
read  their  holy  text  in  school;  to  discuss  their  religious  beliefs  with 
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their  peers;  and  to  pray,  as  individuals.  These  activities  are  pro- 
tected in  informal  settings;  as  long  as  the  activities  and  speech  are 
not  disruptive  of  the  educational  process.  School  administrators 
and  teachers,  individuals  who  have  power  and  authority  over  chil- 
dren, are  prohibited  in  engaging  in  religious  activities  with  stu- 
dents while  acting  in  the  capacity  as  officials  of  the  educational 
system.  These  protections  for  religious  freedom  and  religious  ex- 
pression are  assured  by  the  Bill  of  Rights,  and  do  not  require  addi- 
tional constitutional  amendments. 

What  is  needed,  what  is  required  is  the  enforcement  of  the  first 
amendment  in  its  present  form,  with  the  current  law 

[Applause.] 

Dr.  Rana  [continuing].  With  the  current  laws  and  regulations 
which  are  available  to  all  Americans.  What  is  required  is  for  all 
Americans  to  be  educated  in  their  rights — in  their  legacy  as  citi- 
zens of  this  great  land. 

Unfortunately,  many  school  administrators  and  teachers  are  not 
knowledgeable  of  the  Bill  of  Rights,  and  in  particular  the  first 
amendment.  The  flagrant  disregard  of  the  freedom  of  religion  is  a 
serious  problem  in  American  schools  today.  The  problem  affects 
children  of  all  faiths,  traditions,  and  grade  levels.  The  faith  tradi- 
tions in  the  Greater  Tulsa  area — which  by  the  way,  is  where  I  am 
from — have  felt  compelled  to  organize  a  Tulsa  task  force  on  reli- 
gious freedom  to  raise  public  consciousness  of  the  freedom  of  reli- 
gion, and  to  educate  the  public  about  the  rights  which  exist  in  the 
first  amendment  for  all  Americans  and  for  all  schoolchildren. 

I  am  from  the  Islamic  faith  tradition;  and  as  such,  prayer  is  a 
major  component  of  my  faith.  Every  IMoslem  is  required  to  com- 
plete five  prescribed  prayers  every  day  on  a  daily  basis.  Prayer  is 
essential  to  me  in  my  daily  life. 

When  the  issue  of  prayer  in  school  arises,  however,  the  question 
must  be  asked:  Whose  prayer  are  we  talking  about,  and  who  will 
control  the  activity  of  prayer  in  school? 

[Applause.] 

Dr.  Rana.  America  is  a  Nation  of  many  faiths,  beliefs,  and  tradi- 
tions; and  Tulsa  is  a  reflection  of  the  Nation.  It  is  my  concern,  and 
that  of  others  in  the  Greater  Tulsa  area,  that  an  additional  con- 
stitutional amendment  to  assure  prayer  in  school  will  only  result 
in  the  institutionalizing  of  a  single-faith  tradition.  The  school- 
children of  the  Greater  Tulsa  area  have  already  been  subjected  to 
ridicule,  harassment,  and  embarrassment  by  school  administrators, 
teachers,  and  other  school  officials,  because  of  their  various  reli- 
gious beliefs  and  faith  traditions. 

Examples  of  these  violations  of  the  first  amendment  come  from 
school  districts  throughout  the  area,  and  have  affected  every  faith 
tradition.  Busdrivers  have  given  religious  lectures  on  schoolbuses 
while  on  the  way  to  school,  teachers  have  asked  students  to  explain 
to  classmates,  in  the  front  of  class,  why  they  practice  certain  die- 
tary restrictions.  Students  are  asked  to  explain  in  the  front  of  their 
class  why  they  belong  to  particular  faith  traditions.  Coaches  have 
provided  religious  messages  before  each  gym  class.  Children  who 
wish  to  fast  as  a  part  of  their  religious  tradition  are  told  to  go  to 
the  cafeteria  during  the  lunch  hour  rather  than  given  the  option 
to  go  to  the  library,  which  was  suggested.  And  parents  are  told  by 
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teachers  and  guidance  counselors  that  their  children  will  suffer 
psychological  damage  because  the  families'  faith  traditions  do  not 
allow  children  to  participate  in  school  dances,  coed  sleep-overs,  and 
social  events  where  alcohol  is  served, 

[Applause.] 

Dr.  Rana,  School  administrators  appear  to  be  unwilling  or  in- 
capable of  responding  to  the  complaints  of  parents  and  leaders  of 
the  various  faith  traditions  when  these  problems  are  brought  to 
their  attention.  Teachers  respond  to  complaints  of  religious  harass- 
ment from  students  and  from  parents  with  laughter  about  how  hu- 
morous it  is  that  children  can  think  of  all  those  things. 

Matters  are  further  complicated  when  schools  authorize  and 
sanction  religious  organizations  on  campus  that  are  supervised  and 
counseled  by  teachers  and  guidance  counselors  during  the  school- 
day  in  the  schoolrooms.  It  has  been  reported,  by  a  member  of  the 
Tulsa  media,  that  at  least  one  of  these  groups  required  its  students 
to  convert  a  designated  number  of  students  as  a  part  of  their  par- 
ticipation in  the  group's  activities. 

It  is  our  responsibility  and  duty  as  Americans  to  know  and  un- 
derstand our  constitutional  and  civil  rights  as  specified  in  the  Bill 
of  Rights.  All  Americans  are  assured  of  religious  freedom  and  the 
protection  from  Government  interference  in  our  chosen  faith  tradi- 
tions. Additional  amendments  to  the  Constitution  will  not  provide 
or  ensure  religious  freedoms  and  separation  of  church  and  State. 
The  first  amendment  already  does  that;  and  has  so,  for  204  years. 
Thank  you  very  much. 

[Applause.] 

Mr.  Canady.  Thank  you,  Dr.  Rana.  We  appreciate  your  testi- 
mony and  you  have  indicated  some  things  that  involve  matters 
that  we  should  pay  close  attention  to  and  you  have  raised  some  is- 
sues that  are  very  important.  So  I  appreciate  your  being  here 
today. 

There  is  one  point  I  want  to  make.  You  touched  on  prayer  and 
the  question  about  whose  prayer.  Well,  one  thing  that  I  should  say 
is  that  in  the  course  of  all  these  hearings  no  one  has  suggested  that 
the  school  authorities  or  any  other  governmental  entity  compose  a 
prayer  that  would  be  used  in  the  classroom.  That  is  not  a  sugges- 
tion. So,  and  I  realize  there  have  been  times  in  the  past  when  that 
was  done.  And  there  is  concern  that  that  would  be  done  again.  But 
that  is  not  something  that — that  is  being  advocated  in — in  the  cur- 
rent context. 

And  let  me — in  connection  with  the  school  prayer  issue  let  me 
just  ask  you  this.  Would  you  find  it  objectionable  for  the  schools  to 
have  a  moment  of  silent  prayer  or  reflection  as  part  of  the  school 
day  each  day? 

Dr.  Rana.  I  think  the  issue  here  is  deeper  than  the  question  that 
you  are  asking  if  you  do  not  mind  me  saying  so. 

Mr.  Canady.  Well,  sure.  And  I  understand. 

Dr.  Rana.  I  think  that  when  you  already  have  an  amendment 
that  has  been  in  the  Constitution  for  204  years  that  you  are  con- 
cerned as  a  Congressman — as  Congressman  Istook  is — is  not  being 
enforced,  what  will  an  additional  amendment  do? 

Mr.  Canady.  Well,  let  me  say  this.  And  I  understand  that. 

[Applause.] 
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Mr.  Canady.  And  that  is  a  legitimate  point  which  we  have  to 
consider.  But  let  us  try  to  remove  ourselves  from  how  this  would 
be  accomplished,  the  question  of  how  it  would  be  accomplished. 

Dr.  Rana.  But  that  is  central  to  my  concern:  How  are  you  going 
to  accomplish  it? 

Mr.  Canady.  Well,  and  I  understand  that.  Well,  I  understand 
that,  and  I  think  it  is  certainly  appropriate  for  you  to  make  that 
point.  You  have  made  that  point,  and  I  understand  it.  But  if  you 
could  step  back  from  that  and — would  you  find  a  moment  of  silent 
prayer  or  reflection  to  be  objectionable? 

Dr.  Rana.  Let  me  put  it  to  you  this  way. 

Mr.  Canady.  Now,  there  are  some  people  that  have  answered 
that 

Dr.  Rana.  Those  provisions — those  provisions  that  are  permitted 
in  the  first  amendment,  already  allow  students  to  engage  in  prayer, 
individually,  if  they  so  wish  to. 

[Applause.! 

Dr.  Rana.  And  I  have  no  objections  to  the  first  amendment. 

Mr.  Canady.  I  do  not  want  to  put  words  in  your  mouth.  But  do 
I  interpret  what  you  are  saying  to  mean  that  you  would  object  to 
an  established  moment  of  silent  prayer. 

Dr.  Rana.  No;  that  is  not  what  I  said  at  all.  I  said  I  do  not  object 
to  the  current  provisions  of  the  first  amendment  which  allows  stu- 
dents the  right  to  pray  as  individuals. 

[Applause.] 

Mr.  Canady.  I  am  sorry,  I  am  not — perhaps  I  have  not  expressed 
the  question  very  clearly.  [Laughter.] 

Mr.  Canady.  My  question  is  whether  you  would  object  to  an  es- 
tablished moment  of  silent  prayer  or  reflection,  for  instance  at  the 
beginning  of  each  schoolday? 

Dr.  Rana.  Again  that  goes  back  to  the  question:  Established  by 
whom,  and  who  controls  it?  And  let  me  give  you  a  very  easy  exam- 
ple to  explain  that.  A  moment  for  someone  in  prayer  may  be — ^be 
standing,  may  be  seated,  or  in  the  case  of  our  religion  one  has  to 
wash,  to  be  clean.  One  cannot  pray  to  God  while  unclean,  and  we 
must  have  a  prayer  rug.  Is  that  going  to  be  permitted  in  this  mo- 
ment of  silent  prayer?  That  becomes  the  question. 

[Applause.] 

Mr.  Canady.  Well,  I  certainly  do  not  know  why  it  would  not  be 
permitted  for  anyone  to  utilize  that  moment  in  any  way  that  their 
religious  beliefs  indicated  was  appropriate.  But  you  do  not  have  an 
opinion  on  that  or — so  that  is 1 

Dr.  Rana.  No,  I  think  I  was  quite  clear.  I  support  the  first 
amendment. 

[Applause] 

Mr.  Canady.  OK.  When  we  get  the  transcript  I  will  review  the 
transcript  and  maybe  I  will  have  a  better  understanding  of  your 
answer.  [Laughter.] 

Mr.  Istook. 

Mr.  Istook.  Thank  you,  Mr.  Chairman.  Dr.  Rana,  thank  you  for 
coming  down  from  Tulsa.  By  the  way,  would  you  tell  me — I  do  not 
know — is  your  doctorate  in  education,  in  medicine,  law?  What  is 
your  doctorate  in? 
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Dr.  Rana.  OK;  I  have  a  doctorate  in  education  from  Oklahoma 
State  University.  It  is  in  occupational  adult  education,  human  re- 
source management. 

Mr.  ISTOOK.  OK.  Let  me  ask  you,  you  mentioned,  I  think  this 
was  your  phrase — that  we  need  better  enforcement  of  the  first 
amendment  in  the  current  form.  Would  you  share  with  me  how  you 
believe  we  can  better  enforce  the  first  amendment. 

Dr.  Rana.  I  think  some  of  the  witnesses  who  have  already  spo- 
ken today  have  addressed  that  issue  in  part,  and  then  I  would  like 
to  take  it  one  step  further.  They  have  sought  the  relief  of  the  court 
system  to — through  attorneys.  And  it  is  my  understanding  that 
these  people  have  found  some  form  of  relief.  And  I  think  that 
serves  well  that  the  American  system  does  work. 

Second  and — and  not  necessarily  in  this  order,  of  course,  but  I 
think  education  is  extremely  important,  and  it  is  unfortunate  that 
the  educators  in  the  United  States  who  are  teaching  our  children 
are  unaware  of  the  basic  Bill  of  Rights.  And  I  think  that  it  is  im- 
portant that  they  become  educated.  And  that  is  one  of  our  concerns 
as  a  task  force;  to  let  them  know  that  it  is  appropriate  to  do  certain 
things,  in  a  classroom  or  in  a  classroom  setting,  according  to  the 
first  amendment,  and  there  are  certain  things  that  are  not  appro- 
priate to  do.  And  that — the  reaction  to  that  should  not  be  one  of 
defensiveness,  but  rather  open-mindedness. 

And  I  know  that  in  my  own  communication  I  have  attempted  to 
do  that,  either  by  offering  resources  that  exist  within  the  larger 
Greater  Tulsa  community  that  deal  with  many  faith  traditions,  in- 
cluding the  National  Conference  of  Christians  and  Jews,  and  Tulsa 
Metropolitan  Ministry,  as  well  as  trying  to  meet  and  to  diplomati- 
cally arbitrate  solutions.  One,  in  my  opinion,  should  not  go  in  with 
demands  without  some  options  and  solutions,  and  I  think  that  is 
important;  first  to  educate;  and  then,  try  to  communicate  more  ef- 
fectively with  each  other  as  equals,  as  all  American  citizens. 

Mr.  ISTOOK.  You  mentioned,  of  course,  you  are  an  individual  that 
has  a  doctor's  degree  in  education  and  you  believe  that  there  is  a 
deficiency  in  the  awareness  of  teachers  regarding  the  first  amend- 
ment. Where  do  you  think  that  has  crept  in?  Has  it  crept  in,  for 
example,  in  the  schools  of  education  at  the  college  and  university 
level,  has  it  crept  in  in  some  sort  of  continuing  education  or  lack 
thereof?  Where  do  you  think  the  lack  of  knowledge  of  the  basic  fun- 
damentals of  the  first  amendment  has  originated  that  it  has  left 
the  teaching  profession  as  it  is? 

Dr.  Rana.  First  of  all,  as  I  specified,  my  doctorate  is  in  occupa- 
tional adult  education,  not  in  the  pedological  level. 

Mr.  ISTOOK.  OK. 

Dr.  Rana.  And  second — and  second,  my  professional  expertise  is 
in  human  resource  management;  in  areas,  for  example,  like  equal 
employment  opportunities  and  civil  rights.  So  my  experience  or  ob- 
servations would  be  based  primarily  as  a  mother  and  not  as  a  pro- 
fessional educator. 

And  I  think  what  has  occurred,  and  I  would  ask  any — either  one 
of  you  Congressmen  to  attend  a  local  classroom  anjrwhere  and  see 
what  they  are  discussing  in  American  history  and  American  Grov- 
ernment.  They  are  not  covering  those  topics  an3anore;  not  at  the 
level  that  we  may  have  experienced  in  school.  I  was  amazed  that 
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in  one  session — and  this  is  completely  apart  from  what  we  are  talk- 
ing about  here  in  this  hearing.  But  in  one  class,  for  example,  Okla- 
homa history;  part  of  the  program  included  the  class  listening  to 
the  Rogers  and  Hammerstein  musical  in  the  history  class,  not  a 
music  class,  the  musical  Oklahoma. 

I  am  not  even — although  my  mother  and  my  mother's  family  are 
from  Oklahoma — in  fact,  they  were  here  long  before  statehood  as 
allottees — I  can  assure  you  that  I  grew  up,  even  though  not  in 
Oklahoma,  knowing  about  the  Dawes  Commission,  knowing  about 
the  various  Governors  of  the  State  of  Oklahoma.  For  some  reason 
we  do  not  teach  these  things  anymore.  We  do  not  teach  the  Bill  of 
Rights.  You  know,  I  do  not  know  why  that  has  occurred.  I  suspect 
that  there  are  people  who  are  developing  curriculum  and  syllabus 
who  feel  that  there  are  other  matters  that  are  more  important.  But 
I  know  there  is  a  very  old  saying  about  people  who  forget  their  his- 
tory are  doomed — doomed  to  fail;  and  we  have  forgotten  our  his- 
tory. 

Mr.  ISTOOK.  Sure. 

Dr.  Rana.  And  I  really,  honestly  do  not  believe  another  amend- 
ment will  change  that.  What  will  change  that  is  reeducating  the 
people  who  are  teaching  our  children  as  to  what  the  Constitution 
and  the  Bill  of  Rights  are.  Because  if  you  add  another  amendment 
they  are  going  to  forget  it  just  as  easily  as  they  have  forgotten  the 
first  one. 

Mr.  ISTOOK.  Yes. 

[Applause.] 

Mr.  ISTOOK.  Let  me  see  if  I  can  focus  on  some  specifics.  I  heard 
the  generalities  on  here. 

Dr.  Rana.  Yes. 

Mr.  ISTOOK.  And  you  have  repeated  that.  But  if  we  could  just  ex- 
change on  a  couple  of  specifics.  You  mentioned,  of  course,  with  your 
faith  and  mandatory  prayer,  the  five  times  a  day  and  so  forth. 

Dr.  Rana.  Yes. 

Mr.  ISTOOK.  And  I  certainly  have  the  impression,  from  your  testi- 
mony, that  you  believe  schools  should  make  some  type  of  accommo- 
dation for  the  religious  faith  of  the  people,  because  you  have  a  re- 
quirement of  prayer  so  many  times  per  day.  You  have  certain  cloth- 
ing restrictions.  You  mentioned,  of  course,  the  tradition  of  fasting. 
And,  I  mean,  my  church  has  a  fasting  tradition,  also.  It  may  not 
be  the  same  as  yours.  And  we  both  recognize,  you  know,  you  can 
fast  in  the  midst  of  other  people  eating,  but  it  is  easier  if  you  are 
someplace  else. 

But  you  have  mentioned  instances  in  which  you  think  that  it  is 
necessary  for  the  schools  to  make  an  accommodation  for  people's 
religion.  Do  you  believe,  as  I  am  sure  you  do,  that  that  should 
mean  an  accommodation  for  people  of  all  faiths? 

Dr.  Rana.  I  think — let  me  take  that  apart  a  little  bit.  First  of  all, 
though  the  prayer  is  prescribed,  and  I  have  never  asked  the  school 
district  to  allow  my  child  to  pray  in  school.  The  issue  of  religion 
has  been  brought  up  more  by  the  school  than  it  has  been  by  myself. 

Mr.  ISTOOK.  You  work  around  the  school  day  in  scheduling  the 
required  prayer? 

Dr.  Rana.  We  try  and  work  around  the  school  day.  My  child  does 
not  wear  a  head  scarf  because  we  do  not  want  to  be  too  obtrusive. 
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we  do  not  want  to  make  other  people  feel  uncomfortable  about  our 
faith  tradition.  And  or  to  place  our  beliefs,  impose  our  beliefs  upon 
them. 

The  questions  that  have  come  up — let  me  give  you  a  very  good 
example  of  this,  involves  my  daughter — we  do  not  eat  pork.  This 
is  common  to  numerous  faith  traditions. 

Mr.  ISTOOK.  Right. 

Dr.  Rana.  And  they  had  a  school  activity  where  they  had  raised 
money  for  a  charity  organization,  a  foundation  for  the  school.  And 
at  the  end  of  the  fund  raising  the  winning  class  was  supposed  to 
have  a  pizza  party.  It  seems  simple  enough.  So  my  daughter  went 
to  the  teacher  at  the  beginning  of  the  class  period,  because  it  is  a 
homeroom  class,  and  asked  the  teacher  if  it  would  be  possible, 
when  they  have  the  pizza  lunch,  if  they  could  have  a  cheese  pizza 
ordered.  And  the  children  were  paying  for  the  pizza.  I  want  to  em- 
phasize this.  Everybody  gave  them  $2  to  get  the  pizza.  And  that 
if  that  was  not  possible,  that  she  would  bring  her  lunch  because 
the  teacher  had  already  told  them  that  she  was  ordering  sausage 
pizza  for  everybody.  The  teacher  said  that  she  would  think  about 
it. 

After  everybody  had  sat  down  she  asked  my  daughter  to  stand 
up  in  class  and  said,  "Please,  would  you  tell  the  students  why  we 
have  to  order  a  cheese  pizza  for  you  and  why  you  cannot  eat  pork." 
This  is  not  appropriate. 

This  is  why  I  say  I  do  not  think  demands  are  important.  My 
daughter  gave  an  option,  "If  we  could,  could  we  have  a  cheese 
pizza.  If  we  cannot,  I  will  bring  my  lunch."  And  she  did  not  impose 
it  upon  the  rest  of  the  students.  This  is  the  kind  of  thing  I  am  talk- 
ing about.  And  another  amendment  is  not  going  to  change  that. 
That  teacher  is  not  going  to  read  or  know  that  amendment  any  bet- 
ter than  she  does  the  first  amendment.  We  need  to  get  them  back 
on  track  with  the  Bill  of  Rights  that  we  have  now. 

[Applause.] 

Mr.  ISTOOK.  And  as  I  think  you  certainly  described  there  that, 
you  know,  you  expect  and  you  should  expect  that  people  would 
make  reasonable  accommodations,  whether  it  be  for  your  children 
or  others,  when  they  have  made  a  good  faith  and  polite  effort,  as 
you  described 

Dr.  Rana.  That  is  correct. 

Mr.  ISTOOK  [continuing].  With  your  child.  Let  me  just  mention, 
I  think  it  would  be  interesting  to  you,  if  you  have  not  heard  this 
particular  instance.  There  was  a  story  that  the  Associated  Press  re- 
ported about — I  think  it  was  around  January  of  this  year  from 
Portland,  ME.  And  the  school  system  there  had  a  number — I  do  not 
know  how  many — but  certainly  a  number  of  Moslem  students.  And 
they  had — because  of  different  construction  requirements  or  what- 
ever, the  school  day  went  to  extended  hours.  So  basically  there  was 
no  daytime  left  for  them  to  be  able  to  offer  their  prescribed  prayers, 
as  you  mentioned. 

Dr.  Rana.  Yes. 

Mr.  ISTOOK.  The  school  system — and  I  have  shared  this  with 
many  audiences — permitted  the  Moslem  students  to  use  another 
room  in  the  school  and  offer  their  prayers  during  the  school  day, 
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which  I  think  was  perfectly  proper,  it  was  the  right  thing  to  do 
and,  you  know,  it  is  the  type  of  accommodation  of  which  I  speak. 

So  the  only  disagreement  I  had  was,  when  there  was  publicity 
about  it  and  they  interviewed  different  local  officials,  they  said, 
"We  could  do  it  because  they  were  Moslem,  but  we  could  not  do  it 
if  they  were  Christian."  And  just  as  I  believe  it  was  the  right  thing 
to  do  for  the  school  system  to  accommodate  the  needs  of  the  Mos- 
lem students,  I  think  it  is  the  right  thing  to  do  to  accommodate  the 
varying  beliefs  of  the  different  students. 

Dr.  Rana.  I  do  not  disagree  with  that.  But  I  think  that  also  what 
has  been  pointed  out  by  these  witnesses — and  unfortunately  I 
think  the  next  witness  will  probably  be  pointing  that  out  too — that 
school  administrators  and  teachers  have  a  great  deal  of  power  and 
influence  over  children.  And  I  know  they  intimidate  a  great  deal 
of  parents,  as  well.  And  I  think  that  when  you  place  people  in  those 
kinds  of  authoritative  positions,  and  during  the  school  day — and  I 
want  to  emphasize  that — between  whatever  the  school  time  is,  8:30 
to  3  or  whatever  that  time  is,  if  they  act  in  a  capacity  beyond  their 
educational  requirements,  in  a  manner  which  can  embarrass  a 
child;  or  intimidate  a  child;  or  ridicule  a  child,  that  that  is  not  ap- 
propriate. 

[Applause.] 

Dr.  Rana.  I  mean,  quite  simple.  And  it  is  because  of  this  power 
and  influence  I  feel  that  way.  If  that  teacher  or  guidance  counselor 
wants  to  do  something  after  school  hours,  that  is  a  part  of  their 
rights,  too.  But  it  is  during  the  school  hours,  on  school  property, 
that  I  am  concerned  about. 

Mr.  ISTOOK.  Well,  I  thank  you  very  much,  and  I  know  we  both 
agree  sometimes  it  is  a  question  of  first  amendment;  sometimes  it 
is  a  question  of  basic  respect  to  its  ability.  But  we  certainly  need 
to  work  on  the  tolerance.  Thank  you  very  much.  Dr.  Rana. 

Dr.  Rana.  Thank  you. 

[Applause.] 

Mr.  Canady.  We  will  now  hear  from  Mr.  Greg  Schwab  and  his 
daughter,  Ms.  Audrey  Schwab.  The  Schwabs  are  here  today  to 
share  with  us  the  problems  Audrey  encountered  when  she  put  up 
a  classroom  decoration  that  contained  a  religious  expression.  I  tell 
you,  if  the  two  of  you  would  like,  you  can  be  seated  at  the  table. 
That  might  be  more  comfortable  for  the  two  of  you  since 

STATEMENT  OF  GREG  SCHWAB,  FATHER  OF  AUDREY  SCHWAB, 
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Mr.  Schwab.  OK,  I  am  basically  just  going  to  read  what  hap- 
pened. Let  me  just  put  a  little  background  first  of  what  is  going 
on.  I  want  to  explain  a  few  things. 

This  happened  in  April  1994,  so  it  happened  our  last  school  year 
when  Audrey  was  9  years  old  in  the  third  grade.  Basically  what  the 
children  get  to  do,  they  are  in  something  called  the  Five  Mile  Club, 
so  every  5  miles  they  jog  they  get  to  put  a  little  paper  shoe  on  the 
school  wall  with  their  name  and  other  information  on  it,  you  know, 
to  mark  their  accomplishment.  And  so  this  is  concerning  the — Au- 
drey jogged  about  15  miles,  and  it  started  from  there. 
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Just  a  year  ago  my  daughter,  Audrey,  was  denied  her  constitu- 
tional right;  her  rights  for  free  exercise  of  reHgious  beUefs  and  her 
freedom  of  speech  were  violated. 

Mr.  Canady.  Excuse  me,  I  think  there  are  some  people  having 
difficulty  hearing.  If  you  could  pull  the  microphone  closer  to  you 
and  just  speak  up  a  little  there. 

Mr.  Schwab.  Sure. 

Mr.  Canady.  Thank  you. 

Mr.  Schwab.  In  brief,  Audrey  wrote  the  words,  "Jesus  loves  us" 
on  a  small  paper  shoe  to  be  displayed  with  thousands  of  others  on 
a  school  wall.  Other  children  were  allowed  to  make  comments  or 
rap  songs,  display  peace  symbols,  and  were  allowed  to  express 
themselves  without  provocation.  My  daughter's  paper  shoe  was 
ripped  from  the  school  wall,  she  was  reprimanded  at  her  teacher's 
office,  and  Audrey  was  forced  to  leave  the  words,  "Jesus  loves  us" 
off  the  next  paper  shoe  she  was  told  to  make. 

Audrey's  physical  education  teacher  told  Audrey  in  his  ofdce  that 
children  were  not  allowed  to  pray  as  a  group  in  school.  Her  teacher 
also  explained  that  religions  are  taught  at  home,  but  not  at  school. 

My  wife  and  I  went  to  talk  to  Mr.  Dickman,  her  PE  teacher,  and 
he  seemed  apologetic  about  his  actions  concerning  Audrey.  I  asked 
him  if  Audrey  had  drawn  the  star  of  David  instead  of  the  words 
"Jesus  loves  us"  on  the  paper  shoe  and  that  it  was  removed  from 
public  view,  how  would  he  feel? 

Mr.  Dickman  encouraged  us  to  discuss  the  shoe  incident  with 
Mr.  Ramsey.  Minutes  later  we  were  escorted  to  the  principal's  of- 
fice. We  were  told  by  the  principal  of  Sam  Houston  Elementary, 
Robert  Ramsey,  that  the  words  "Jesus  loves  us"  violated  Federal 
law  against  State-sponsored  religion,  and  that  he  would  not  reverse 
his  earlier  decision  to  allow  Audrey's  original  shoe  to  be  displayed. 
I  asked  Mr.  Ramsey  which  Federal  law  prohibited  Audrey's  free 
speech  and  free  religious  expression.  He  could  not  say. 

My  wife,  Sharon,  gave  examples  of  how  college  students  could 
post  religious  notices  and  display  religious  words  on  campus.  Mr. 
Ramsey  told  us  that  universities  had  a  different  forum,  and  that 
an  elementary  school  did  not  have  the  room  for  such  a  forum.  I  told 
the  principal  that  I  did  not  agree  with  his  decision,  and  he  referred 
me  to  the  assistant  superintendent,  Anita  Stepniks. 

The  following  day,  without  any  warning,  Mr.  Dickman  ap- 
proached Audrey  and  said  she  could  draw  another  shoe  the  way 
she  wanted.  Audrey  left  the  words  "Jesus  loves  us"  off  the  third 
and  final  shoe.  When  I  asked  Audrey  why  she  left  the  words  off, 
she  wept  and  she  said  she  was  afraid  of  getting  in  trouble  again. 

We  then  called  Anita  Stepniks.  She  seemed  sympathetic  at  first, 
but  during  later  phone  conversations  she  told  us  that  Audrey  vio- 
lated school  policy  concerning  student  disruptions  and  demonstra- 
tions. I  told  the  superintendent  that  I  wanted  Audrey's  original 
shoe  to  be  displayed  with  the  others,  receive  an  apology  from  her 
teacher  and  principal,  and  that  Audrey  would  be  reassured  that 
she  did  nothing  wrong.  All  my  requests  were  ignored. 

After  a  newspaper  article  was  released,  the  assistant  super- 
intendent wrote  us  a  letter  indicating  the  school  was  willing  to  dis- 
cuss the  incident  further.  After  many  phone  calls,  meetings,  and 
letters,  I  felt  that  all  discussions  with  the  school  at  various  levels 
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had  been  exhausted.  That  is  why  I  took  the  risk  in  going  to  the  lib- 
eral media  to  let  the  truth  be  known.  Fortunately,  the  article  was 
well  written  and  reasonably  balanced.  This  year  the  principal  al- 
lowed only  the  students'  names  to  be  written  on  the  paper  shoes 
and  nothing  more. 

I  do  not  understand  why  the  school  is  so  afraid  of  children  shar- 
ing their  religious  beliefs.  My  daughter  has  had  a  hard  time  under- 
standing the  actions  of  her  teachers  and  other  educators.  Audrey 
has  now  learned  oppression  and  persecution.  She  was  made  to  feel 
ashamed  by  the  very  people  that  she  trusted  to  help  her  become 
a  better  citizen.  Why  were  not  Mr.  Dickman  or  Mr.  Ramsey  more 
concerned  about  Audre/s  self-esteem  instead  of  their  own  personal 
agendas?  Please  note  that  we  are  not  in  litigation  with  any  school, 
teachers,  or  staff,  and  have  no  plans  for  any  further  legal  pursuits. 

As  I  reflect,  it  still  amazes  me  how  something  like  this  could 
happen  in  the  United  States.  I  know  that  the  citizens  of  the  former 
Soviet  Union  were  not  allowed  religious  expressions,  nor  to  speak 
freely.  I  thought  that  our  rights  as  American  citizens  were  guaran- 
teed by  the  Constitution.  Yet  reality  shows  otherwise. 

I  have  been  silent  until  now,  but  a  great  change  has  occurred  in 
Congress  since  November  1994.  I  knew  that  a  redress  of  grievances 
would  have  fallen  on  deaf  and  uns3rmpathetic  ears  prior  to  this 
time. 

I  pray  for  the  new  legislation  of  restoring  the  right  of  free  reli- 
gious expression  for  American  citizens.  I  have  renewed  hope  that 
our  basic  freedoms  and  rights  as  guaranteed  by  the  Constitution 
will  be  upheld. 

[Applause.] 

Mr.  Canady.  Thank  you,  Mr.  Schwab.  Audrey,  did  you  want  to 
say  anything?  You  do  not  have  to. 

Mr.  Schwab.  She  is  a  little  shy  about  this. 

Mr.  Canady.  I  can  understand  that.  Now,  that  is — I  understand. 
Well,  I  just  want  to  thank  both  of  you  for  being  here.  And  you  tell 
a  story  about  discrimination,  pure  and  simple.  Why  one  particular 
expression  is  excluded  when  other  expressions  are  allowed,  that 
just  does  not  make  sense.  That  is  inconsistent. 

Mr.  Schwab.  Audrey  is  holding  the  original  shoe  that  she  wrote 
the  words 

Mr.  Canady.  Would  you  like  to  display  that  to  us? 

[The  witness  demonstrates.] 

[Applause.] 

Mr.  Canady.  Could  you  tell  us  about  how  many  shoes  were  dis- 
played in  this  location? 

Mr.  Schwab.  Approximately  2,500.  And  I  believe  that  the  letter 
size  on  the  shoe  is  approximately  a  quarter  inch  in  size. 

I  just  wanted  to  mention,  I  know  that  our  President,  Mr.  Clinton, 
has  said  that  these  are  rare  occurrences.  But  a  week  ago  today  we 
had  another  situation  occur  in  the  city  of  Denton.  Both  my  children 
attend  the  city  of  Denton  camps,  which  are  wonderful  camps.  They 
are  very  cost  effective,  and  they  teach  the  kids  a  lot,  and  they  have 
a  lot  of  fun. 

A  week  ago  today  when  Audrey  was  jump  roping  with  another 
friend  they  were  singing  Christian  songs.  And  a  counselor  came  up 
to  them  and  said,  "Hey,  you  have  to  stop  that." 
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And  they— they  said,  "Well,  why?" 

And  she  said,  "Well,  because  if  it  is  not  OK  in  the  schools  it  is 
not  OK  here."  So  Audrey,  when  she  came  home,  she  told  me  about 
it.  And  thanks  to  the  Rutherford  Institute,  I  had  called  them  con- 
cerning this  first  case  and  they  had  been  very  supportive  and  en- 
couraged me  to  stand  up  for  my  rights,  my  daughter's  rights.  I 
went  and  calmly  discussed  the  situation  with  the  counselor  at  the 
camp  and  let  her  know  about  the  first  amendment  and  how  it  pro- 
tected Audrey's  rights  of  freedom  of  speech  and  religious  expres- 
sion. And  she  said,  "Well,  let  me  talk  to  my  superiors." 

And  I  said,  "Well,  is  it  OK?  Can  she  sing  Christian  songs?" 

And  she  says,  "Well,  normally  we  only  allow  one,  but  not  more 
than  one."  [Laughter.] 

So  I  said: 

Well,  I  tell  you  what,  why  do  you  not  talk  to  your  supervisors,  and  if  they  want 
to  talk  to  me  I  will  be  more  than  happy  to  come  in  and  discuss  it  with  them. 

And  then  the  following  day  her — another  leader,  who  was  higher 
up  in  the  hierarchy  of  the  camp,  told  Audrey  that  she  had  a  right 
to  sing  her  songs,  and  that  she  could  with  anyone  she  wanted  to. 

[Applause.] 

Mr.  Schwab.  I  think  Audrey  would  like  to  say  something. 

Mr.  Canady.  Please  go  right  ahead. 

Miss  Schwab.  I  just  wanted  to  thank  everybody  for  helping  me 
with  what  has  happened. 

[Applause.] 

Mr.  Canady.  Well,  thank  you.  Well,  let  me  say  that  I  just  very 
much  regret  that  you  were  subjected  to  what  you  have  been  sub- 
jected to.  And  I  hope  that  we  can  do  something  that  will  help  in- 
sure that  other  people  like  you  are  not  subjected  to  similar  treat- 
ment. 

Mr.  Istook. 

Mr.  Istook.  I  do  not  have  any  questions,  Mr.  Chairman.  Mr. 
Schwab  and  Audrey,  I  very  much  appreciate  your  being  here. 
Thanks  for  coming. 

Mr.  Schwab.  Thank  you  very  much  for  having  us. 

[Applause.] 

Mr,  Canady.  Our  next  witness  today  is  Dr.  Richard  Christensen. 
Dr.  Christensen  is  an  assistant  professor  of  church  history  at  Phil- 
lips Theological  Seminary  in  Tulsa.  Dr.  Christensen,  thanks  for 
being  with  us  today. 

STATEMENT  OF  RICHARD  L.  CHRISTENSEN,  PH.D.,  ASSISTANT 
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Mr.  Christensen.  Thank  you.  Thanks.  Can  I  put  this  up  a  little 
bit? 

Mr.  Canady.  Certainly.  Just  adjust  that,  wherever  it  is  com- 
fortable for  you.  We  will  try  to  assist  you  with  that. 

Mr.  Christensen.  Thank  you.  Thank  you  very  much  for  inviting 
me  here.  I  appreciate  the  opportunity  to  be  able  to — to  speak  on 
this  issue  as — ^both  as  a  Christian  and  as  an  historian. 

The  first  amendment  of  the  Constitution  is  the  cornerstone,  of 
course,  of  the  heritage  of  religious  freedom  that  we  enjoy  in  this 
country.  It  really  tells  us  that  the  legal  structure  of  the  nation  does 
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not  enshrine  any  particular  form  of  religious  faith  or  expression  as 
preferred  or  mandated  by  government,  of  course.  The  first  amend- 
ment does  not  say — and  this  is  important,  I  think,  for  everybody 
to  notice — the  first  amendment  does  not  say  that  religion  has  no 
value;  it  does  not  say  that  religion  is  unimportant.  On  the  contrary, 
its  authors  regarded  religious  faith  as  so  important  to  the  life  of 
the  nation  that  religion  should  be  left  fi^ee  to  flourish  without  any 
direction  or  control  by  Gtovemment. 

[Applause.] 

Mr.  Christensen.  That  free  exercise  of  religion  and  noninter- 
ference by  the  state  has  given  religion  in  our  Nation  a  significant 
influence  in  society  by  allowing  religious  groups  to  operate  volun- 
tarily and  freely.  The  voluntary  principle  of  religious — religion  in 
our  country  is — is  what  is  so  important. 

One  issue,  of  course,  that  raises  great  controversy  in  the  realm 
of  church-state  relations  is  this  question  about  prayer  in  the  public 
schools,  and  I  would  just  like  to  say  a  couple  of  things  about  that 
and  about  the  background. 

Let  me  first  try  to  correct  some  false  impressions  that  perhaps 
some  people  may  have.  The  first  school  prayer  controversies  in  this 
country  did  not  take  place  in  1962,  but  at  least  as  early  as  the  mid- 
1800's.  Both  New  York,  in  the  1840's,  and  Cincinnati,  in  the  1860's, 
put  an  end  to  required  prayer  and  Bible  reading  in  the  schools  be- 
cause they  decided  that  it  was  wrong  to  impose  religious  expression 
on  students  who  did  not  share  the  same  convictions. 

The  Cincinnati  controversy  was  litigated  and  went  to  the  Su- 
preme Court  of  the  State  of  Ohio,  which  backed  the  school  board's 
decision.  And  this  was  what  the  court  wrote: 

The  Constitution  means  that  a  man's  right  to  his  own  reUgious  convictions  and 
to  impart  them  to  his  own  children,  and  their  right  to  engage  in  acts  of  worship 
are  as  sacred  in  the  eye  of  the  law  as  is  right  of  person  or  property,  and  that  al- 
though in  the  minority,  he  shall  be  protected  in  the  full  and  unrestricted  enjoyment 
thereof.  The  protection  guaranteed  by  the  section  in  question  means  protection  to 
the  minority.  The  majority  can  protect  itself. 

[Applause.] 

]VIr.  Christensen.  He  finishes  this  section  of  the — of  the  opinion 
by  saying,  "Constitutions  are  enacted  for  the  very  purpose  of  pro- 
tecting the  weak  against  the  strong,  the  few  against  the  many." 

Now,  when  I  hear  discussions  about  the  Supreme  Court  prayer 
decisions  of  the  1960's  I  recall  something  that  Will  Rogers  once 
said,  "When  ignorance  gets  started  it  knows  no  boimds."  Because 
reading  the  Court  decisions,  one  discovers  that  the  Supreme  Court 
actually  affirms  the  importance  of  religion  in  society  by  noting  the 
importance  of  studying  religion  and  the  history  of  religious  influ- 
ences in  the  schools.  Personally,  I  think  it  is  absolutely  wrong,  and 
just  as  an  historian,  bad  history  to  leave  the  stories  about  how  the 
religious  influence  in  this  country  came  to  these  shores,  to  leave 
that  out  of  the  education. 

But  furthermore,  the  Court — ^the  Court  actually  said  that  that  is 
an  incomplete  education  if  you  do  not  have  the  story  of  religious 
heritage.  But  furthermore,  the  Court  did  not  prohibit  prayer  in  the 
public  schools.  Out  of  the  heritage  of  rehgious  freedom,  the  Court 
did  prohibit  Government  imposed  or  endorsed  prayer. 
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Out  of  the  bitter  experience  of  religious  persecution  in  Europe 
which  included  people  being  jailed  for  refusing  to  use  the  Govern- 
ment authorized  prayer  book,  the  Founders  of  our  Nation  opted  for 
this  unique  system.  Government  and  religious  institutions  would 
be  independent  of  one  another.  I  actually  like  that  historically;  I 
think  that  is  a  better  word  than  "separation,"  to  be  independent  of 
one  another. 

This  independence  of  church  and  State  did  not  mean  that  reli- 
gion and  Government  have  no  influence  on  one  another.  That  is  not 
what  they  intended  and  that  is  not  what  they  meant.  Rather,  the 
point  was  that  they  had  no  direct  control  over  one  another.  Govern- 
ment would  have  no  authority  in  matters  of  religious  faith  or  exer- 
cise. In  fact.  Government  is  not  competent  to  decide  about  any  par- 
ticular religious  faith  or  exercise. 

Article  VI  of  the  Constitution  says  there  is  no  religious  test  for 
public  office.  That  is  one  of  the  articles.  We  spend  a  lot  of  time 
talking  about  the  first  amendment,  but  sometimes  tend  to  forget 
article  VI.  Also,  no  religious  group  or  institution  could  dictate  what 
government  will  do.  The  Founders  of  our  Nation  desired  religion  to 
have  great  influence  in  society.  Great  influence,  but  not  direct  con- 
trol over  Government. 

Now,  the  question  is  often  asked:  Why  is  it  wrong  to  have  orga- 
nized school  prayer  sanctioned  or  directed  by  teachers  or  students 
for  the  whole  school?  Well,  there  are  at  least  five  reasons  that  I  can 
think  of.  First,  if  Government  can  put  its  stamp  of  approval  on  a 
particular  form  of  religious  faith,  it  can  also  disapprove  it.  Govern- 
ment should  not  be  in  the  position  to  do  either  of  those  things. 

Second,  if  a  particular  form  of  religious  faith  is  endorsed  or  pro- 
moted by  school  officials,  dissenters — that  is,  those  of  minority 
opinion — are  inevitably  placed  in  the  position  of  being  second-class 
citizens  subject  to  harassment  by  the  majority.  And  this  is  what 
has  happened  so  many  times  in  a  number  of  cases. 

[Applause.] 

Mr.  Christensen.  Officially — third,  officially  endorsed  prayer  for 
everybody  trivializes  faith  by  making  it  bland,  inoffensive,  and  of 
little  meaning. 

Fourth,  public  education  is  for  everybody.  It  is  the  symbol  of  our 
democracy  and  should  not  present  any  possibility  of  coercion  of  be- 
lief or  opinion. 

Fifth,  a  genuine  religious  faith  does  not  require  the  support  of 
Government.  As  James  Madison  once  noted,  one  of  my  favorite 
quotes  from  Madison  is,  "If  you  want  pure,  effective,  real,  and  live- 
ly belief,  then  do  not  use  coercion  to  support  it." 

As  a  Christian,  I  find  it  personally  insulting  to  my  faith  to  as- 
sume that  Government  action  is  needed  to  promote  religion.  The 
history  and  heritage  of  religious  freedom  in  our  Nation  has  proven 
precisely  the  opposite.  Religion  has  flourished  in  this  Nation  under 
the  first  amendment.  Madison,  who  was  himself  a  member  of  a 
Christian  church,  observed  once  that  the  Christian  religion,  "Dis- 
avows a  dependence  on  the  powers  of  this  world." 

With  the  independence  of  church  and  state  we,  in  this  Nation, 
are  sheltered  from  the  cruel  winds  of  intolerance.  Without  it  our 
Nation  could  hardly  stand  as  it  does  today,  a  haven  where  people 
of  all  religions  and  no  religion  can  live  together  in  peace,  without 
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any  fear  of  coercion  of  conscience,  and  without  any  fear  of  being 
considered  a  second-class  citizen.  A  new  amendment  to  the  Con- 
stitution regarding  religious  expression  would  be,  first  of  all,  en- 
tirely unnecessary  because  the  first  amendment  already  guarantees 
religious  freedom. 

Second,  it  would  be  actually  harmful  if  it  meant  that  Govern- 
ment would  gain  any  control  over  or  be  able  to  put  its  stamp  of  ap- 
proval on  any  religious  practice.  This  is  precisely  what  many  people 
came  to  this  country  to  escape.  Therefore,  I  would  strongly  urge 
Congress  to  reject  any  additional  amendment  in  this  area  on  the 
grounds  that  we  would  run  the  risk  of  repudiating  the  heritage  of 
religious  freedom  given  to  us  by  those  wise  men  we  call  the  Found- 
ing Fathers.  Thank  you. 

[Applause.] 

[The  prepared  statement  of  Mr.  Christensen  follows:] 
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Prepared  Statement  of  Richard  L.  Christensen,  Ph.D.,  Assistant  Professor 
OF  Church  History,  Phillips  Theological  Seminary 


Tlie  First  Amendment  to  the  Constitution  is  the  cornerstone  of  the  great 
heritage  of  religious  freedom  we  enjoy  in  this  country.   It  tells  us  that  the 
legal  structure  of  tlie  nation  does  not  enshrine  any  particular  form  of 
religious  faith  or  expression  as  preferred  or  mandated  by  the  government.   The 
First  Amendment  does  not  say  tliat  religion  has  no  value  or  is  unimportant;  on 
the  contrary,  its  authors  regarded  religious  faith  as  so  important  to  the  life 
of  the  nation  that  religion  should  be  left  free  to  flourish  without  any 
direction  or  control  by  government  authorities.   That  free  exercise  of 
religion  and  non-interference  by  the  state  has  given  religion  in  our  nation  a 
significant  influence  in  society  by  allowing  religious  groups  to  operate 
voluntarily  and  freely. 

One  issue  which  raises  great  controversy  in  the  realm  of  church-state 

relations  is  the  question  of  prayer  and  the  public  schools.  Let  me  first  try 

to  correct  some  false  impressions.   The  first  school  prayer  controversies  in 

this  country  did  not  take  place  in  1962,  but  in  the  mid-1800's.   Both  New  York 

in  the  1840's  and  Cincinnati  in  the  1860's  put  an  end  to  required  prayer  and 

Bible  reading  in  the  schools  because  they  decided  that  it  was  wrong  to  impose 

religious  expression  on  students  who  did  not  share  the  same  convictions.   The 

Cincinnati  controversy  went  to  tlie  Supreme  Court  of  the  state  of  Ohio,  which 

backed  the  school  board's  decision.   The  court  wrote, 

[the  Constitution]  means  that  a  man's  right  to  his  own  religious 
convictions,  and  to  impart  them  to  his  own  children,  and  his  and 
their  right  to  engage.  .  .  in  acts  of  worship.  .  .  are  as  sacred 
in  the  eye  of  the  law  as  his  rights  of  person  or  property,  and 
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that  nltliough  in  the  minority,  lie  shall  be  protected  in  the  full 
and  unrestricted  enjoyment  tliereof.   The  'protection'  guaranteed 
by  the  section  in  question,  means  protection  to  the  minority.   The 
majority  can  protect  itself.   Constitutions  are  enacted  for  the 
very  purpose  of  protecting  the  weak  against  the  strong;  the  few 
against  the  many. 

By  the  year  1900,  only  one  state  in  the  union  had  a  law  mandating  prayer 

and/or  Bible  reading  in  tlie  public  scliools.   That  changed  later  in  this 

century  wiien  a  number  of  states  passed  such  laws. 

Wlien  I  hear  discussions  about  the  Supreme  Court  prayer  decisions  of  the 

the  1960's,  I  recall  something  Will  Rogers  once  said:  "When  ignorance  gets 

started,  it  knows  no  bounds."  Reading  the  court  decisions,  one  discovers  that 

tlie  Supreme  Court  affirms  the  importance  of  religion  in  society  by  noting  the 

importance  of  studying  religion  and  the  history  of  religious  influences.   Any 

education  lacking  tlie  story  of  religion  in  society,  the  court  said,  is  an 

incomplete  education.   Furthermore,  tlie  court  did  not  prohibit  prayer  in  the 

public  schools.   Out  of  the  heritage  of  religious  freedom,  the  court  did 

prohibit  government  imiiosed  or  endorsed  prayer.   Out  of  the  bitter  experience 

of  religious  persecution  in  Europe,  which  included  people  being  jailed  for 

refusing  to  use  the  government  authorized  prayer  book,  the  founders  of  our 

nation  opted  for  a  unique  and  revolutionary  system.   Government  and  religious 

institutions  would  be  independent  of  one  another.   This  independence,  or 

separation,  of  church  and  state  did  not  mean  that  religion  and  government  had 

no  influence  on  one  another;  rather,  the  point  was  that  they  had  no  direct 

control  over  one  another.   Government  would  have  no  authority  in  matters  of 

religious  faith  or  exercise.   There  is  no  religious  test  for  public  office. 

Also,  no  religious  group  or  institution  could  dictate  what  government  will  do. 

The  founders  desired  religion  to  have  great  influence  in  society  but  not 
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direct  control  over  government. 

The  question  is  often  asked,  Why  is  it  wrong  to  have  organized  school 

prayer  sanctioned  or  directed  by  teachers  or  students  for  the  whole  school? 

There  are  at  least  five  reasons.   1)  If  government  can  put  its  stamp  of 

approval  on  a  particular  form  of  religious  faith,  it  can  also  disapprove  it. 

Government  should  not  be  in  the  position  to  do  either.   2)  If  a  particular 

form  of  religious  faith  is  endorsed  or  promoted  by  school  officials, 

dissenters,  those  of  minority  opinions,  are  inevitably  placed  in  the  position 

of  being  second-class  citizens  subject  to  harassment  by  the  majority.    3) 

Officially  endorsed  prayer  for  all  trivializes  faith  by  making  it  bland, 

inoffensive,  and  of  little  meaning.   4)  Public  education  is  for  all;  it  is  the 

symbol  of  our  democracy  and  should  not  present  any  possibility  of  coercion  of 

belief  or  opinion.   5)  A  genuine  religious  faith  does  not  require  the  support 

of  government.   As  James  Madison  once  noted,  "If  you  want  pure,  effective, 

real,  and  lively  belief,  then  do  not  use  coercion  to  support  it."   As  a 

Christian,  I  find  it  insulting  to  my  faith  to  assume  that  government  action  is 

needed  to  promote  religion;  the  history  and  heritage  of  religious  freedom  in 

our  nation  has  proven  precisely  the  opposite.   Religion  has  flourished  in  this 

nation  under  the  First  Amendment.   Madison,  who  was  himself  a  member  of  a 

Christian  church,  observed  once  that  the  Christian  religion  "disavows  a 

I 
dependence  on  the  powers  of  this  world." 

With  the  independence  of  church  and  state,  we  in  this  nation  are 

sheltered  from  the  cruel  winds  of  intolerance.   Without  it,  our  nation  could 

hardly  stand  as  it  does  today,  a  haven  where  people  of  all  religions  and  no 

religion  can  live  togetlier  in  peace,  without  any  fear  of  coercion  of 

conscience  and  without  any  fear  of  being  considered  a  second-class  citizen.   A 
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new  amendment  to  the  Constitution  regarding  religious  expression  would  be, 
first  of  all,  entirely  unnecessary  because  the  First  Amendment  already 
guarantees  religious  freedom.   Second,  it  would  be  actually  harmful  if  it 
meant  that  government  would  gain  any  control  over  or  be  able  to  put  its  stamp 
of  approval  on  any  religious  practice.   That  is  precisely  what  many  people 
cnme  to  this  country  to  escape.   Therefore  I  strongly  urge  Congress  to  reject 
any  additional  amendment  on  the  grounds  that  we  would  run  the  risk  of 
repudiating  the  heritage  of  religious  freedom  bequeathed  to  us  by  those  wise 
men  we  call  the  founding  fathers. 
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Mr.  Canady.  Thank  you.  Thank  you,  Dr.  Christensen.  I  think 
your  statement  was  very  thoughtful  and  very  helpful  to  us,  and  I 
would  have  to  say  that  I  agree  with  almost  all  of  it.  I  think  that 
your  discussion  about  the  history  of  religious  freedom  in  this  coun- 
try is  very  much  in  line  with  the  way  I  understand  it  in  most  re- 
spects. 

So  let  me  ask  you  something  about  a  couple  of  the  points  you 
made.  In  the  five  points  you  made,  the  second  point  in  my  notes 
here  indicate — was  that  sometimes  we  treat  dissenters  as  second- 
class  citizens.  And  there  have  been  instances  of  that.  Could  you 
give  some  examples  of  what  you  mean  by  that? 

Mr.  Christensen.  Sure.  There  was  a  case  a  couple — in  the  last 
couple  of  months,  for  instance,  in  Tulsa  where  a  young  girl  in — I 
forget  if  it  was  junior  high  school  or  high  school,  because  I  do  not 
know  her  personally,  this  was  just  a  pastor  telling  me.  Where  a 
young  girl  was  asked  by  her  teacher  what  church  she  belonged  to. 
And  when  she  told  the  teacher,  the  teacher  said,  "Oh,  I  am  really 
sorry  for  you.  You  are  going  to  hell."  I  mean,  clearly  this  is  inap- 
propriate. 

Mr.  Canady.  Well,  I  would  certainly  agree  that  that  is  inappro- 
priate. 

Mr.  Christensen.  Another — another  case,  actually,  is  that  this 
case  that  Representative  Istook  mentioned  about  in — in  Utah.  And 
about  the — the  song  that  was  sung.  The  young  student,  the  young 
girl  who  brought  the  suit,  because  she  was  Jewish  and  did  not — 
did  not  think  it  was  appropriate  to  sing  a  song  that  was  a  pros- 
elytizing sort  of  song  of  any  faith,  when  she  and  her  parents  filed 
suit  against — against  this — the  action  of  the  school  for,  you  know, 
permitting  this — this  song,  the — she  was  running  for  school  office 
of  some  sort.  And  some  students  drew  swastikas  on  her  school  post- 
ers, on  her  campaign  posters.  I  mean,  you  know,  if  you  are  made 
to  think  that  you  are  an  outsider  and  that  you  do  not  belong  with 
the  rest  of  us,  that  is  clearly  not  what  the  school  was  supposed  to 
be  about. 

Mr.  Canady.  OK.  Let  me — let  me  ask  you  to — to  comment 

[Applause.] 

Mr.  Canady  [continuing].  If  you  would.  Professor,  on  the  cir- 
cumstances that  were  related  by  Shannon  Welch.  She  was  the 
young  lady 

Mr.  Christensen.  Yes. 

Mr.  Canady  [continuing].  She  is  not  here  now,  but  you  probably 
remember  her  testimony.  She  was  the  valedictorian  who  was  sub- 
jected to  attempted  censorship.  Do  you  think — do  you  think  it  was 
right  for  the  school  authorities  to  attempt  to  censor  her — her 
speech?  Do  you  think  their  initial  decision  was  the  correct  one,  or 
do  you  think  that  they  were  right  when  they  relented? 

]VIr.  Christensen.  Well,  there  are  a  couple  of  things  about  that 
that  I  think  are — are  true.  One — one  is,  according  to  the  way  she 
gave  the  account,  I — I  have  a  lot  of  sjnnpathy  for  her.  That  was  a 
terrible  way  for  the  school  to  act,  for  one  thing,  to  tell  her  right  be- 
fore, instead  of  going  over  it  sometime  beforehand  and — and  dis- 
cussing with  her  and  saying,  "Now,  you  know,  there  is  a — is  there 
a  possibility  here  that — that  there  was  some — some — in  some  way 
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that  this  might  not  be  appropriate  for  the  high  school  graduation," 
and  they  should  have  talked  about  that. 

Mr.  Canady.  ok.  But  aside  from  the  insensitive  way  in  which 
it  was  handled,  which  I  think  everyone  would  agree  is  a  problem, 
do  you  think  that  they  should  have  even  made  a  sensitive  attempt 
to  censor  what  she  intended  to  say  specifically  because  of  its  reli- 
gious content? 

Mr.  Christensen.  I  do  not — I  do  not  think  it  is  appropriate — 
generally  speaking,  I  do  not  think  it  is  appropriate  to — to  tell  a  stu- 
dent that  they  cannot  say  this  in  a  speech  unless  it  is  something 
that  is  just  going  to  be  blatantly  offensive  to  a  lot  of  people. 

Now,  that  is  the  problem.  How  do  you  decide  that?  And  I  am  not 
sure,  and  I  do  not  know  what  her  speech  looked  like,  so  I  do  not 
know  what  it  might  have  said.  I  think  essentially  they  were  cer- 
tainly right  to  relent  and  let  her  give  the  speech,  in  my  view. 

Mr.  Canady.  OK.  So,  now,  let  me  relate  an  instance  that  is  relat- 
ed to  this  that  involved  a  member  of  our  subcommittee.  Mr. 
Goodlatte  of  Virginia,  who  is  a  member  of  the  Subcommittee  on  the 
Constitution,  has  told  us  that  when  he  was  invited  to  speak  at  a 
high  school  commencement  in  his  district  the  letter  of  invitation  in- 
structed him  that  he  should  not  address  or  bring  up  any  religious 
subject  in  his  commencement  speech.  Well,  now,  you  do  not  know 
anything  about  Mr.  Goodlatte,  but  I  can  tell  you  that  Mr.  Goodlatte 
said  what  he  wanted  to  say,  regardless  of  the  instructions  in  the 
letter.  But  do  you  think  that  sort  of  letter  is  appropriate  in  a  con- 
text such  as  that? 

Mr.  Christensen.  I  certainly — I  do  not  think  that  is — that  is  not 
the  right  way  to  go  about  telling  people  what — ^you  know,  what 
they  can  and  cannot  say.  I  think — ^you  know,  I  think  it  is  a  ques- 
tion of  telling — say  if  you  are  going  to  talk — have  an  outside  speak- 
er come  who  does  not — for  instance,  who  might  not  be  familiar  with 
the  community,  you  know,  you  would  want  to  say,  "These  are  the 
circumstances  of  our  community.  We  want  you  to  understand 
what" 

Mr.  Canady.  But  you  would  not  support  someone  saying  that  any 
discussion  of  religion  or  a  religious  idea  in  a  commencement  speech 
would  be  inappropriate? 

Mr.  Christensen.  I 


Mr.  Canady.  And,  again, 

Mr.  Christensen  [continuing].  I  would  never  say  that  flatly,  no. 

Mr.  Canady.  OK.  Well,  I  will  make  a  confession.  I  gave  a  com- 
mencement speech  and  I  quoted  some  verses  from  Proverbs  about 
wisdom  which  I  thought  were  particularly  appropriate  for  the 
young  people.  And,  you  know,  it  was  not — and  I  did  not  make  it 
explicitly  religious,  but  it  was  from  the  Book  of  Proverbs.  And  it 
would  be  hard  for  me  to  believe  that  anyone  would  find  that  offen- 
sive. There  are  people,  though,  that  would  say  that  I  crossed  the 
line  there  when  I  had  done  that. 

And  I  appreciate  your  candor  on  these  issues.  Let  me  ask  about 
the  other  case  that  we  heard  about  here  related  by  Mr.  Schwab  and 
his  daughter.  Now,  of  course,  there  what  we  have,  in  a  way,  is 
what  I  would  consider  to  be  an  open  forum,  this  big  board  where 
students  can  write  things  on  the  shoes,  the  little  shoes.  And  so  as 
I  understand  what  happened  there,  because  of  the  complaint  that 
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was  made,  a  decision  was  made  to  effectively  censor  everybody  and 
say,  "Well,  we  are  going  to  shut  down  this  open  forum,  we  can  only 
put  the  names  up  there,  and  we  will  not  have  any  expressions  of 
any  sort  by  the  students."  Now,  that  is  one  way  to  go  about  dealing 
with  that  issue.  Do  you  think  that  was  the  appropriate  way  to  go 
about  dealing  with  that  issue,  or  would  there  really  have  been  an 
establishment  of  religion  perpetrated  in  allowing  the  young  lady  to 
write,  "Jesus  loves  us"  on  her  little  shoe  on  the  board? 

Mr.  Christensen.  In — in  the  case  the  way  she  described  that,  I 
am  in  complete  sympathy  with  her.  I  do  not — I  think  that  was  an 
overzealous  school  administrator. 

Mr.  Canady.  ok.  Well,  I  agree. 

Mr.  Christensen.  And  now,  you  know,  that  is — that  is  com- 
pletely way  too  far  in  the  matter  of  trying  to  tell  people,  you  know, 
you  cannot  do  this  thing,  especially  in  something  like  that  where 
it  was  a  thing  that  was  an  open  forum  that  everybody  was — things 
were  put  up  everywhere. 

Mr.  Canady.  Right.  Now,  let  me  ask  you  a  question  I  have  asked 
some  other  folks  before.  This  is  the  issue  of  whether  a  moment  of 
silent  prayer  or  reflection  should  be  allowed.  And  I  am  talking 
about — and  I  know — understand  that  you  could  say  that,  well,  that 
is  allowed  anytime  that  people  want  to  engage  in  it.  That  is  not 
what  I  am  talking  about.  I  am  talking  about  something  that  is  es- 
tablished as  a  moment 

Mr.  Christensen.  As  a  rule — a  rule  for  the  school  districts? 

Mr.  Canady.  Well,  it  could  be  on  a  school-by-school  basis  al- 
lowed— if  they  wish  to  do  it,  that  there  would  be  a  time  at  the  be- 
ginning of  the  day  for  a  moment  of  silent  prayer  or  reflection.  Do 
you  think  that — and  again,  assume  that  that  could  be  accomplished 
without  a  constitutional  amendment.  If — assume  that  you  were  a 
member  of  the  Supreme  Court  and  you  were  deciding  whether  that 
would 

Mr.  Christensen.  Oh,  heaven  forbid.  [Laughter.] 

Mr.  Canady.  And  you  were  deciding  whether  that  was  inconsist- 
ent with  the  first  amendment  or  not,  do  you  believe  that  that 
would  be  inconsistent  with  the  first  amendment  and  the  principles 
underlying  the  first  amendment? 

Mr.  Christensen.  Well,  what  I  think,  it  is  already  allowable.  I 
mean,  I — I  cannot — for  me,  I  do  not — there  is  no  reason,  as  far  as 
I  can  see.  Now,  I  am  not  a  lawyer,  I  am  an  historian. 

Mr.  Canady.  I  understand. 

Mr.  Christensen.  OK?  But — and  that  probably  will  be  evident. 
[Laughter.] 

But  I  do  not  see  any  reason  why — let  me — let  me  give  you  an  ex- 
ample of  a  way  to  say  it  that  I  think  there  is  no  problem  at  all, 
you  know.  If  a  teacher  says  to  the  class  in  the  morning,  "I  just 
want — let  us  have  a  little  bit  of  time  for  everybody  to  be  quiet  just 
to  kind  of  focus  on  the  day  and  get  ready  for  the  day.  And  let  us 
do  that."  Nobody — I  do  not  think  anybody  is  stopping  you  from 
doing  that  now.  And  I  do  not  see  an34;hing  wrong  with  that. 

[Applause.] 

Mr.  Christensen.  But  to  have — see,  the  problem — when  Con- 
gressman Istook  was  talking  about  Wallace  v.  Jaffree,  the — the 
issue  in  Wallace  v.  Jaffree  was  a  very  narrow  point.  It  was  a  very 


\ 


579 

narrow  point.  It  was  the  point  that  the  law  stated  that  it  was  for 
prayer. 

Mr.  Canady.  Oh,  no. 

Mr.  ISTOOK.  No. 

Mr.  Canady.  Oh,  no. 

Mr.  ISTOOK.  No. 

Mr.  Christensen.  Oh,  yeah. 

Mr.  Canady.  I  beg  to  differ.  I  beg  to  differ. 

Mr.  Christensen.  Did  it  not  say  "meditation  and  prayer"? 

Mr.  Canady.  No.  In  Wallace  v.  Jeffree. 

Mr.  Christensen.  Well,  I  must  have  misunderstood  it  some- 
where because  that  is  the  way  I  read  it. 

Mr.  Canady.  Well,  I  believe  in  Wallace  v.  Jaffree  the — and  I  was 
just  reading  about 

Mr.  Christensen.  I  told  you  I  was  not  a  lawyer. 

Mr.  Canady.  I  was  just  reading  about  this,  and  I  will  be  happy 
to  share  with  you  an  article 

Mr.  Christensen.  Yes. 

Mr.  Canady  [continuing].  On  this  afterwards.  But  I  believe  that 
the  issue  there  was  that  it  was  said  a  moment  of  silence,  but  the 
problem  came  in  that  a  State  legislator  at  some  time  subsequent 
to  the  enactment  of  the  law 

Mr.  Christensen.  Oh,  said  that  that  was  the  purpose  of  it. 

Mr.  Canady  [continuing].  Said  that,  well,  among  other 
things, 

Mr.  Christensen.  Yeah.  Yeah. 

Mr.  Canady  [continuing].  Said  that  it  was  to  allow  a  time  for 
prayer. 

Mr.  Christensen.  OK,  I  remember. 

Mr.  Canady.  And  I  think  that  is  the  case.  So  there  is  nothing 
in  the  law.  But  because  one  person  said  that  one  of  the  things  in 
his  mind  was  that  that  would  allow  time  for  prayer,  that  was — that 
was  unconstitutional. 

Mr.  Christensen.  Yeah.  I  also — excuse  me.  I  also  remember, 
though,  that  Justice  O'Connor  made — in  her — in  her  opinion  about 
that,  made  the  statement  that  another  law,  if  it  were  written  dif- 
ferently and  not  with  that  same  kind  of  backing,  would  be — pass 
constitutional  muster.  That  is  what  I  was  thinking  of. 

Mr.  Canady.  Well,  of  course,  you  cannot  determine  what  some 
member  of  the  legislature  is  going  to  say. 

Mr.  Christensen.  Well,  oh,  sure. 

Mr.  Canady.  Members  of  the  legislature  are  like  Members  of 
Congress,  say  all  sorts  of  things.  [Laughter.] 

And  you  can  find  about  any  opinion  among  the  members.  But  I 
do  not  want  to  dwell  on  that  too  much.  But  I — again,  I  want  to 
thank  you.  I  think  your  testimony  has  been  very  helpful,  and  I  ap- 
preciate your  responsiveness  to  the  questions.  Thank  you. 

[Applause.] 

Mr.  Istook. 

Mr.  Istook.  Thank  you,  Mr.  Chairman.  That  is  why  I  was  men- 
tioning, when  Representative  Edwards  was  here  earlier  and  he  was 
avoiding  saying 

Mr.  Christensen.  Yes;  I  remember. 

Mr.  Istook  [continuing].  That  one  thing  you  can  do 
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Mr.  Christensen.  I  forgot  what  was  the  set  of  circumstances. 

Mr.  ISTOOK  [continuing].  In  the  moment  of  silence  was  prayer.  I 
knew  he  was  kind  of  doing  a  rhetorical  dance,  because  the  Supreme 
Court  did  not  base  it  on  any  official  documents  or  anj^hing  the  leg- 
islature had  said  was  the  reason  for  the  law,  but  because  one  legis- 
lator had  said — and  one  of  the  authors  of  it  said 

Mr.  Christensen.  Yeah,  one  of  the  authors. 

Mr.  ISTOOK  [continuing].  One  of  the  things  you  could  do  is  use 
the  moment  of  silence  to  pray,  the  Supreme  Court  said  it  is  tainted 
and  they  threw  it  out.  And  there  are  some  other  cases  with  similar 
results.  So  that  is  why  he  was  avoiding  saying  that  directly. 

I  did  want  to  ask  you  because,  as  you  say,  you  are  a  church  his- 
torian. As  you  heard  with  the  two  young  ladies,  I  mentioned  the 
distinction  between  freedom  of  speech  and  freedom  of  religious  ex- 
pression. And  what  I  think  has  happened,  that  some  people  have 
tried  to  create  a  freedom  from  hearing  something  with  which  they 
disagree,  and  they  have  elevated  that  or  tried  to  elevate  it  to  con- 
stitutional dimensions.  And  that  is  the  touchstone  where  they  have 
tried  to  claim,  "Therefore,  if  somebody  says  something  I  disagree 
with  I  will  call  it  an  establishment  of  religion." 

But  with  that  in  mind,  as  a  historian,  I  wanted  to  ask  you  to 
your  knowledge  is  it  a  tenet  of  any  religious  faith  that  its  members 
are  prohibited  from  hearing  somebody  else  make  an  expression  of 
their  faith,  being  a  different  faith? 

Mr.  Christensen.  Well,  I  do  not  know  about  all  religions, 
but 

Mr.  ISTOOK.  But  anything  you  may  be  aware  of,  certainly? 

Mr.  Christensen.  But,  sure,  and  that  in  fact  is  part  of  learning 
about  the  world,  that  the  court  actually  affirmed  about  learning 
about  other  religions  and  so  on.  But,  yeah. 

Mr.  ISTOOK.  Which  faiths  would  that  be,  then? 

Mr.  Christensen.  Excuse  me? 

Mr.  ISTOOK.  Which  faiths  have  a  prohibition,  as  part  of  their 
faith,  that  they  are  prohibited  from  hearing  some  other  faith  make 
a 

Mr.  Christensen.  Oh,  I  did  not  say  there  were — I  do  not  know 
of  any  that  do. 

Mr.  ISTOOK.  OK. 

Mr.  Christensen.  I  am  just  saying  I  do  not — I  do  not  know  for 
sure  about  all  of  them. 

Mr.  ISTOOK.  So  to  your  knowledge,  anyway — and  I  realize  there 
are  many  faiths  and  you  cannot  be  expected  to  know  all  of 
them 

Mr.  Christensen.  Although  I  know  that  there  are  certain — I  am 
sorry,  excuse  me. 

Mr.  ISTOOK.  Sure. 

Mr.  Christensen.  There  are  certain — ^there  are  certain  groups 
that  are  very  careful  to  say  to  their — to  their  members,  to  their 
children,  you  know,  "We  do  not  want  you  to — to  participate  or  to 
listen  to  this  particular  kind  of — this  particular  kind  of  religious 
expression." 

Mr.  ISTOOK.  Sure.  But  there  is  no  one  that  to  your  knowledge 
has,  as  part  of  their  doctrine,  that  their  actual  religious  beliefs  are 
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violated  by  being  a  listener  when  someone  else  might  offer  a  prayer 
or  other  expression  of  their  faith? 

Mr.  Christensen.  Again,  I — ^you  know,  I  do  not  think  that  is 
true  of  a  number  of  faiths,  but — but  I  do  not  know  about  all  of 
them. 

Mr.  ISTOOK.  Certainly.  OK,  that  was  important  to  me  to  ask  be- 
cause, like  I  say,  I  think  a  lot  of  this  hinges  on  some  people — they 
are  saying,  "My  presumed  right,"  which  does  not  exist  in  the  Con- 
stitution, but  they  presume  they  have  a  right  to  avoid  hearing 
somebody  else,  and  they  say,  "That  is  more  important  than  your 
right  to  express  your  faith.  That  is  more  important  than  your  right 
to  free  speech."  And  I  think  that  is  at  the  heart  of  a  lot  of  the  prob- 
lems that  we  have. 

[Applause.] 

Mr.  Christensen.  Well,  except — except  that  there  is  a  nuance 
here,  I  think,  or  several  nuances,  but  at  least  one  about  the  point 
of  an  officially  endorsed  or  promoted  particular  form  of  religious  ex- 
pression. To  say  that  this  is  officially  sanctioned,  then  the  people 
who  are  the  dissenters  are — are  inevitably  cast  in  the  position  of 
being  people  who — who  are  regarded  as  outsiders.  Not  inevitably, 
but  often. 

[Applause.] 

Mr.  ISTOOK.  Sure.  And  I  am  sure  you  understand,  as  we  have 
tried  to  be  very  clear  and  explicit  throughout  this,  nobody — nobody 
is  trying  to  establish  an  official  state  or  national  church  or  some 
sort  of  prayer  that  is  imposed  by  government  at  any  level  or  any 
type  of  mandatory  participation  or  requiring  the  young  lady  that 
objected  to  singing  some  words  in  a  song.  You  know,  nobody  is  try- 
ing to  talk  about  establishing  any  form  of  compulsion  whatsoever. 
We  are  just  wanting  people  to  be  tolerant  when  they  hear  someone 
else  that  may  desire  the  opportunity  to  make  an  expression  of  their 
faith. 

Mr.  Canady.  If  I  could  jump  in  here.  I  think,  though,  you  have 
kind  of  hit  the  nail  on  the  head,  in  a  way,  because  the  issue  here 
is  whether  something  is  officially  sanctioned  and  endorsed  or  not. 

Mr.  Christensen.  Sure.  Students  can  talk  together  and  pray  to- 
gether. 

Mr.  Canady.  Well,  of  course,  we  go  back — I  mean,  the  principal 
at  Shannon's  high  school  believed  if  he  allowed  her  to  say  those 
things  in  her  commencement  speech  and  her — as  valedictorian, 
then  that  was  officially  sanctioning  what  she  said.  I  disagree.  I  do 
not  think  that  is  officially  sanctioning  it. 

Furthermore,  the  little  shoe  on  the  bulletin  board,  the  view  there 
underlying  the  problem  was  that  to  allow  that  to  be  displayed  was 
to  give  the  sanction  of  the  school  to  that  expression.  I  think  that 
is  wrong. 

We  have  seen  where  people  have  told  children  on  school  buses 
that  they  could  not  have  a  Bible  to  read  it,  because  allowing  the 
reading  of  that  was  to  somehow  to  sanction  the  reading  of  it  and 
to  put  the  stamp  of  endorsement  of  the  government  on  Bible  read- 
ing on  the  school  bus.  Now,  I  think  those  things  are  ridiculous. 
There  are  more  difficult  areas  where  that  comes 

Mr.  Christensen.  Yeah. 
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Mr.  Canady  [continuing].  Where  that  comes  in.  But  that  is  kind 
of — what  we  have  seen  is  such  an  extreme  view  of  what  constitutes 
endorsement  or  official  sanctioning  of  reUgion,  and  I  think  that  is 
kind  of  the  nub  of  the  problem,  and  that  is  one  of  the  things  that 
we  are  grappling  with  here. 

Mr.  Christensen.  Well,  yeah,  and  it  is  difficult.  I  mean,  I 

Mr.  ISTOOK.  I  do  not  have  anything  further.  Thank  you  very 
much.  Dr.  Christensen. 

Mr.  Canady.  OK,  thank  you  very  much.  We  appreciate  your  tes- 
timony. 

[Applause.] 

Mr.  Canady.  Well,  our  last  witness — and  I  say  our  last  witness — 
our  last  official  scheduled  witness.  We  are  going  to  have  a  few  folks 
who  will  testify  briefly  afterwards.  But  our  last  scheduled  witness 
today  is  Mr.  William  Murray.  Mr.  Murray  is  an  advocate  for  free- 
dom of  religious  expression  in  public  schools.  He  is  also  the  author 
of  several  books,  including,  "Let  Us  Pray,"  a  plea  for  prayer  in  our 
schools.  Mr.  Murray. 

STATEMENT  OF  WILLIAM  J.  MURRAY,  AUTHOR  AND  EDITOR 

Mr.  Murray.  Thank  you  so  much.  I  appreciate  the  opportunity 
to  testify  before  the  committee  today.  I  am  also  pleased  to  present 
each  of  the  committee  members  a  copy  of  "Let  Us  Pray"  as  a  part 
of  my  testimony.  I  prepared  and  William  Morrow  published  "Let  Us 
Pray"  as  a  definitive  work  on  the  subject  of  not  only  school  prayer, 
but  religious  liberty  in  America. 

In  1962,  State-authored,  mandatory  prayer  in  public  schools  in 
New  York  State  was  ruled  unconstitutional  by  the  Supreme  Court 
of  the  United  States.  In  1963,  voluntary  prayer  of  any  kind,  as  well 
as  Bible  reading,  was  also  ruled  unconstitutional  by  the  same 
Court.  The  1963  decision  applied  to  every  school  district  in  the 
United  States. 

In  the  30-some  years  since  that  landmark  decision  the  Nation 
has  lost  its  moral  center.  Violent  crime  has  increased  from  16.1  to 
75.8  incidents  per  10,000  population.  Juvenile  violent  crime  arrest 
rates  have  increased  from  13.7  to  40  per  10,000  population.  Teen 
pregnancy  has  almost  tripled,  from  15.3  per  1,000  to  43.5  per  1,000 
teenage  women.  Almost  half  of  these  pregnancies  end  in  abortion, 
and  a  startling  3 1  percent  of  all  live  births  in  America  are  now  to 
unwed  mothers.  The  teenage  suicide  rate  has  increased  400  percent 
since  1963. 

I  could  go  on.  But  the  questions  that  beg  for  an  answer  are:  Will 
the  return  of  school  prayer  reverse  the  trends  outlined  above?  If 
prayer  were  to  be  reinstated  in  the  public  school  systems  of  Amer- 
ica, would  the  teen  pregnancy  rate  decline?  Would  the  suicide  rate 
be  reversed?  The  answer  to  all  of  these  questions  is  a  categorical 
no. 

The  return  of  school  prayer  alone  to  America's  schools  is  not  the 
solution  to  these  social  problems.  The  removal  of  1  minute  of  pray- 
er in  the  morning  did  not  affect  the  crime  rate,  and  the  return  of 
1  minute  of  prayer  will  not  reverse  the  tide  of  illegitimate  births. 
But  yet  the  problems  of  our  families  and  the  rising  tide  of  violence 
and  indifference  for  private  property  indeed  do  emanate  from  the 
1963  and  1962  Supreme  Court  decisions  on  school  prayer. 
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The  ACLU  and  the  NEA  have  used  these  precedent-setting  Su- 
preme Court  decisions  to  "greenmail"  virtually  every  school  district 
in  America.  Threatened  with  expensive  lawsuits,  most  school 
boards  conform  to  the  liberal  agenda  presented  to  them.  No  moral 
code  may  be  taught  in  the  schools  is  safe  from  challenge  from  the 
ACLU.  Even  those  schools  that  have  antidrug  messages  teach  what 
the  drugs  will  do  to  the  body  and  warn  of  civil  punishment,  but  do 
not  teach  that  the  use  of  drugs  is  morally  wrong.  According  to  the 
ACLU,  monogamy,  marriage,  heterosexuality  are  Judeo-Christian 
in  nature,  and  teaching  children  that  theft  is  wrong  would  be 
teaching  a  religious  value,  and  thus  the  NEA  and  ACLU  frowned 
upon  those  teachings. 

Using  the  two  Supreme  Court  cases  as  rationale,  the  ACLU  and 
other  left-wing  groups  have  forced  their  will  upon  school  boards  to 
the  point  of — of  the  ludicrous.  In  the  name  of  separation  of  church 
and  State,  students  and  teachers  may  not  wear  religious  jewelry 
into  many  schools.  Children  wearing  religious  T-shirts  have  been 
forced  to  wear  the  shirt  inside  out  for  the  day  or  be  forced  to  go 
home.  No  such  rule  applies  to  children  wearing  satanic  or  gang 
color  T-shirts.  The  ACLU  will  not  defend  the  rights  of  children  told 
not  to  wear  religious  clothing,  but  indeed  they  will  defend  students 
who  wear  gang  or  drug-related  clothing  to  school. 

Freedom  of  speech  is  an  issue,  as  we  have  heard  today.  Students 
in  many  schools  are  prohibited  from  inviting  friends  at  their 
schools  to  their  church  activities.  Even  an  invitation  to  a  church 
basketball  game  is  considered  an  infraction  of  the  rules. 

Freedom  of  press  is  an  issue.  Distribution  of  homosexual  news- 
papers in  public  schools  has  been  deemed  protected  freedom  of 
press  by  Federal  courts.  Those  same  Federal  courts  have  ruled  that 
the  distribution  of  pro-life  literature — or  a  Christian  newspaper, 
even  by  the  students  themselves,  violates  separation  of  church  and 
state.  The  courts  have  ruled  that  if  the  students  are  allowed  to  dis- 
tribute Christian  materials,  that  it  is  a  sanctioned  State  religion. 

Many  will  ask:  Surely  those  who  filed  these  lawsuits  against 
school  prayer  originally  did  not  intend  such  intrusion  into  religious 
liberty  by  the  State.  Were  these  not  merely  well-intentioned  Ameri- 
cans interested  only  in  the  concept  of  church-state  separation?  No, 
many  were  collectivists  bent  upon  the  destruction  of  America. 

My  mother,  Madalyn  Murray  O'Hair,  filed  the  lawsuit  to  remove 
prayer  from  our  schools  on  behalf  of  me  as  a  minor  in  1960.  During 
the  time  this  case  moved  to  the  Supreme  Court  of  the  United 
States,  she  was  the  manager  of  the  Communist  Party  Bookstore  in 
Baltimore,  MD.  She  was  also  the  chairman  in  Maryland  of  the  Fair 
Play  for  Cuba  Committee,  a  pro-Castro  organization.  Prior  to  1960 
she  had  sought  citizenship  in  the  Soviet  Union.  The  lawsuit  to  re- 
move prayer  from  our  schools  was  actually  a  result  of  her  rejection 
by  that  nation. 

I  endured  perhaps  5  years  of  Marxist-Leninist  study  classes  in 
the  basement  of  my  home  in  Baltimore,  MD,  during  my  teens.  Dur- 
ing this  indoctrination  in  the  1960's,  much  of  it  led  by  my  Marxist 
mother,  I  was  taught  the  following. 

I  was  taught  that  the  United  States  of  America  was  a  fascist 
slave  labor  camp  operated  by  Jewish  bankers.  I  was  taught  that 
there  was  only  one  political  party,  the  Capitalist  Party.  The  Demo- 
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crats  and  the  Republicans  actually  worked  together  behind  the 
scenes  to  do  the  bidding  of  big  business.  I  was  taught  that  religion 
is  the  opiate  of  the  people;  that  preachers  and  rabbis  are  used  by 
the  ruling  class  to  keep  the  masses  in  place. 

I  was  taught  that  we  needed  to — to  destroy  the  capitalist  system 
in  America,  the  people  must  be  separated  from  their  religious  and 
moral  heritage  and  traditions,  and  I  was  taught  that  all  icons  of 
Western  civilization  must  be  removed  from  the  school  and  children 
taught  that  all  cultures  are  equal,  and  that  all  blessings  flow  from 
government. 

Since  the  time  of  my  indoctrination  two  significant  events  have 
occurred,  one  of  those  in  my  personal  life,  the  other  of  worldwide 
significance. 

First,  I  learned  that  if  one  worked  hard,  one  ate  well.  Thus  I  sep- 
arated myself  from  the  collectivist  teachings  of  my  mother.  I  de- 
cided I  wanted  to  keep  what  I  had  earned  and  not  throw  it  all  into 
the  giant  collectivist  pot  of  government. 

Second,  communism  collapsed  at  its  birthplace.  Yet  today  the 
seeds  of  destruction  planted  by  Marxists  and  their  sympathizers  in 
America  are  just  bearing  fruit.  Gus  Hall  is  still  chairman  of  the 
Communist  Party  of  the  United  States.  When  I  was  15  years  old 
he  patted  me  on  the  head  and  congratulated  my  work  to  bring 
about  the  destruction  of  the  free  marketplace  in  America. 

Look  at  the  other  voices  that  even  today  do  not  want  freedom  of 
speech  or  press  for  Christian  students  and  teachers.  Along  with  a 
massive  labor  union,  the  NEA,  the  ACLU  and  Planned  Parenthood 
work  toward  the  same  goals  as  does  Madalyn  Murray  O'Hair.  Oth- 
ers such  as  People  for  the  American  Way — which  is  anything  but — 
plus  pornographers  such  as  Larry  Flynt  and  the  moral  liberals  of 
Hollywood  work  against  returning  God  to  America's  schools. 

So  much  damage  has  been  done  in  the  classrooms,  and  the  indoc- 
trination of  the  teacher  cadre  has  been  so  complete,  that  the  prayer 
amendment  as  presented  to  the  103d  Congress  will  not  fix  most  of 
what  is  wrong  in  our  schools.  Putting  1  minute  of  prayer  back  into 
public  schools  will  not,  by  itself,  cure  the  ills  of  those  schools  or  of 
this  Nation.  A  religious  freedoms  amendment  is  needed. 

The  new  conservative  104th  Congress  can  bring  forth  this 
amendment.  An  amendment  is  needed  that  will  allow  our  children 
to  do  such  simple  things  as  hand  out  Christmas  cards  to  their  fel- 
low students;  to  allow  them  to  wear  prolife  T-shirts  and  invite  their 
friends  to  their  church.  An  amendment  is  needed  that  will  allow 
local  school  boards  to  set  the  moral  agenda,  not  a  Joycelyn  Elders 
or  one  of  her  clones.  An  amendment  is  needed  that  will  forever 
banish  the  ACLU  from  enforcing  their  version  of  political  correct- 
ness upon  our  children. 

[Applause.] 

Mr.  Murray.  Without  this  amendment  America's  school  system 
will  continue  to  move  off  moral  center.  Respect  for  religion,  and 
thus  respect  for  law  and  government,  will  decrease.  Freedom  of 
speech,  press,  and  assembly  must  be  achieved  in  all  public  places. 
Anything  else  is  unacceptable. 

Just  about  200  years  ago  President  John  Adams  wrote,  "Our 
Constitution  was  written  for  a  religious  and  moral  people,  and  is 
wholly  inadequate  to  the  government  of  any  other."  The  point  made 
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by  President  Adams  is  apparent  in  toda/s  violent  statistics  on 
American  society.  Without  this  amendment,  without  schools  that 
are  allowed  to  teach  the  difference  between  right  and  wrong,  we 
are  doomed  to  prison  construction  programs  and  social  service 
budgets  that  will  eventually  bankrupt  us  financially  and  spir- 
itually. 

Our  Founding  Fathers  did  not  want  freedom  from  religion,  they 
promoted  freedom  of  religion.  Their  idea  was  to  make  sure  that  no 
one  sect  would  be  the  official  church,  as  had  been  the  case  in  Eng- 
land. 

The  problem  in  England  300  years  ago  was  not  church  control  of 
the  state,  as  American  liberals  would  have  us  believe.  The  problem 
was  state  control  of  the  church.  Yet  in  America  today  the  state  is 
grasping  hold  of  and  controlling  the  church  and  its  functions.  The 
secular-god  government  in  Washington  must  be  contained.  It  must 
be  restrained  from  strangling  the  church  and  religious  liberty  as 
envisioned  by  the  Founders. 

I  am  quite  sure  one  of  the  honorable  gentlemen  will  ask,  "But 
this  amendment  would  allow  a  Moslem  or  even  an  occult  prayer. 
Are  we  not  better  off  with  no  prayers  at  all  in  public?"  Let  me  state 
this.  I  believe  that  my  God  can  compete  in  the  free  marketplace  of 
ideas. 

[Applause.] 

Mr.  Murray.  My  God  does  not  need  the  protection  of  the  Govern- 
ment of  the  United  States  of  America. 

[Applause.] 

Mr.  Murray.  It  is  the  United  States  that  needs  the  protection  of 
God. 

[Applause.] 

Mr.  Murray.  I  thank  the  honorable  gentlemen  for  the  oppor- 
tunity to  present  this  testimony. 

[The  prepared  statement  of  IVIr.  Murray  follows:] 
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Prepared  Statement  of  William  J.  Murray,  Author  and  Editor 

I  am  pleased  to  present  to  each  of  the  committee  members  a 
copy  of  Let  Us   Pray   as  a  part  of  my  testimony.  I  prepared  and 
William  Morrow  published  Let    Us  Pray   as  a  definitive  work  on  the 
subject  of  school  prayer  and  religious  liberty  in  America. 

In  1962,  state-authored,  mandatory  prayer  in  public  schools 
in  New  York  state  was  ruled  unconstitutional  by  the  Supreme  Court 
of  the  United  States.  In  1963,  voluntary  prayer  of  any  kind  as 
well  as  Bible  reading  was  also  ruled  unconstitutional  by  the  same 
court.  The  1963  decision  applied  to  every  school  district  in  the 
nation. 

In  the  30-some  years  since  this  landmark  case,  the  nation 
has  lost  its  moral  center.  Violent  crime  has  increased  from  16.1 
to  75.8  incidents  per  10,000  population.  Juvenile  violent 
crime  arrest  rates  have  increased  from  13.7  to  40  per  10,000 
population.  Teen  pregnancy  has  almost  tripled  from  15.3  per 
1,000  to  43.5  per  1,000  teen  age  women.  Almost  half  of  these 
pregnancies  end  in  abortion.  A  startling  31%  of  all  live  births 
in  America  are  now  to  unwed  mothers.  The  teenage  suicide  rate  has 
increased  400%  since  1963. 

I  could  go  on,  but  the  questions  that  beg  for  an  answer  are: 
Will  the  return  of  school  prayer  reverse  the  trends  outlined  . 
above?  If  prayer  were  to  be  reinstated  in  the  public  school 
systems  of  America,  would  the  teen  pregnancy  rate  decline?  Would 
the  suicide  rate  be  reversed? 
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The  answer  to  all  of  these  questions  is  a  categorical  no! 

The  return  of  prayer  alone  to  America's  schools  is  not  the 
solution  to  these  social  problems.  The  removal  of  one  minute  of 
prayer  in  the  morning  did  not  affect  the  crime  rate,  and  the 
return  of  one  minute  of  prayer  will  not  reverse  the  tide  of 
illegitimate  births.  Yet,  the  problems  of  our  families  and  the 
rising  tide  of  violence  and  indifference  for  private  property  do 
indeed  emanate  from  the  1962  and  1963  Supreme  Court  decisions  on 
school  prayer. 

The  ACLU  and  the  NEA  used  these  precedent-setting  Supreme 
Court  decisions  to  "greenmail"  virtually  every  school  district  in 
America.  Threatened  with  expensive  lawsuits,  most  school  boards 
conformed  to  the  liberal  agenda  presented  to  them.  No  moral  code 
taught  in  a  school  is  safe  from  challenge  by  the  ACLU.  Even  those 
schools  that  have  an  anti-drug  message  teach  what  the  drugs  do  to 
the  body  and  warn  of  civil  punishment  but  do  not  teach  that  the 
use  of  the  drugs  is  morally  wrong.  According  to  the  ACLU, 
monogamy,  marriage  and  heterosexuality  are  " Judeo-Christian"  in 
nature.  Teaching  children  that  theft  is  "wrong"  would  be  teaching 
a  religious  value  and  thus  the  NEA  and  ACLU  frowned  upon  such 
teachings . 

Using  the  two  Supreme  Court  prayer  cases  as  rationale,  the 
ACLU  and  other  left  wing  groups  have  forced  their  will  upon 
school  boards  to  the  point  of  the  ludicrous.  In  the  name  of 
"separation  of  church  and  state"  students  and  teachers  may  not 
wear  "religious"  jewelry  into  many  schools.  Children  wearing  a 
"religious"  T-shirt  have  been  forced  to  wear  the  shirt  inside  out 
for  the  day.  No  such  rule  applies  to  children  wearing  satanic  or 
gang  color  T-shirts.  The  ACLU  will  not  defend  the  rights  of 
children  told  not  to  wear  "religious"  clothing  but  indeed  does 
defend  those  students  who  wear  gang  or  drug  associated  clothing. 
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Freedom  of  speech  is  an  issue.  Students  in  many  schools  are 

prohibited  from  inviting  friends  at  their  schools  to  their  church 

activities.  Even  an  invitation  to  a  church  basketball  game  is 
considered  an  infraction. 

Freedom  of  press  is  an  issue.  Distribution  of  homosexual 
newspapers  in  public  schools  has  been  deemed  a  protected  freedom 
of  press  by  Federal  courts.  Those  same  Federal  courts  have  ruled 
that  the  distribution  of  "pro-life"  literature  or  a  Christian 
newspaper  even  by  the  students  themselves  violates  "separation  of 
church  and  state."  The  courts  have  ruled  that  if  the  students  are 
allowed  to  distribute  Christian  materials  then  it  is  a  sanctioned 
"state"  religion. 

Many  will  ask:  Surely   those   who  filed  these  lawsuits  against 
school  prayer  originally  did  not   intend  such   intrusion  into 
religious   liberty  by  the  state?  Were   these  not  merely 
well-intentioned  Americans   interested  only  in    the   concept   of 
state-church   separation? 

No,  many  were  collectivists  bent  on  the  destruction  of 
America. 

My  mother,  Madalyn  Murray  O'Hair,  filed  the  lawsuit  to 
remove  prayer  from  our  schools  on  my  behalf  as  a  minor  in  1960. 
During  the  time  this  case  moved  toward  the  Supreme  Court  of  the 
United  States,  she  was  the  manager  of  the  Communist  Party 
Bookstore  in  Baltimore,  Maryland.  She  was  also  chairman,  in 
Maryland,  of  the  Fair  Play  For  Cuba  Committee,  a  pro-Castro 
organization.  Prior  to  1960  she  had  sought  citizenship  in  the 
Soviet  Union.  The  lawsuit  to  remove  prayer  from  our  schools  was  a 
result  of  her  rejection  by  that  nation. 

I  endured  perhaps  five  years  of  Marxist-Leninist  study 
classes  in  the  basement  of  my  home  in  Baltimore  during  my  teens. 
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During  this  indoctrination,  much  of  it  led  by  my  mother,  I 
learned  that: 

1. The  United  States  of  America  is  a  fascist  slave  labor  camp 

operated  by  Jewish  bankers. 
2.  There  is  only  one  political  party,  the  Capitalist  Party.  The 

Democrats  and  the  Republicans  actually  work  together  behind 

the  scenes  to  do  the  bidding  of  big  business. 
3. Religion  is  the  opiate  of  the  people.  Preachers  and  rabbis 

are  used  by  the  ruling  class  to  keep  the  masses  in  place. 

4.  To  destroy  the  capitalist  system  in  America  the  people  must 
be  separated  from  their  religious  (moral)  heritage  and 
traditions . 

5.  All  icons  of  Western  civilization  must  be  removed  from  the 
school  and  children  taught  that  all  cultures  are  equal  and 
that  all  blessings  flow  from  government. 

Since  the  time  of  my  indoctrination,  two  significant  events 
have  occurred.  One  of  those  was  in  my  personal  life.  The  other 
was  of  worldwide  significance. 

First,  I  learned  that  if  one  worked  hard  one  ate  well.  Thus, 
I  separated  myself  from  the  collectivist  teachings  of  my  mother. 
I  decided  I  wanted  to  keep  what  I  had  earned  and  not  throw  it  all 
into  the  giant  collectivist  pot  of  government. 

Second,  communism  collapsed  in  its  birthplace.  Today  the 
seeds  of  destruction  planted  by  the  Marxists  and  their 
sympathizers  in  America  are  just  now  bearing  fruit. 

Gus  Hall  is  still  chairman  of  the  Communist  Party  of  the 
United  States.  When  I  was  15  years  old  he  patted  me  on  the  head 
and  congratulated  my  work  to  bring  about  the  destruction  of  the 
free  market  place  in  America.  Look  at  the  other  voices  that  even 
today  do  not  want  freedom  of  speech  or  of  press  for  Christian 
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students  and  teachers.  Along  with  the  massive  labor  union,  the 
NEA,  the  ACLU  and  Planned  Parenthood  work  toward  the  same  goals 
as  does  Madalyn  Murray  O'Hair.  Others  such  as  People  For  The 
American  Way  -  which  is  anything  but  -  plus  pornographers  such  as 
Larry  Flynt  and  the  moral  liberals  of  Hollywood  work  against 
returning  God  to  America's  schools. 

So  much  damage  has  been  done  in  the  classrooms,  and  the 
indoctrination  of  the  teacher  cadre  has  been  so  complete  that  the 
prayer  Amendment  as  presented  to  the  103rd  Congress  will  not  fix 
most  of  what  is  wrong  with  our  schools.  Putting  one  minute  of 
prayer  back  in  public  schools  will  not,  by  itself,  cure  the  ills 
of  those  schools  or  of  our  nation. 

A  Religious  Freedoms  Amendment  is  needed.  The  new, 
conservative  104th  Congress  can  bring  forth  this  Amendment. 

An  Amendment  is  needed  that  will  allow  our  children  to  do 
such  simple  things  as  hand  out  Christmas  cards  to  their  fellow 
students;  wear  pro-life  T-shirts;  and  invite  their  friends  to 
their  church.  An  Amendment  is  needed  that  will  allow  local  school 
boards  to  set  the  moral  agenda,  not  a  Joycelyn  Elders  or  one  of 
her  clones.  An  Amendment  is  needed  that  will  forever  banish  the 
ACLU  from  forcing  their  version  of  politically  correct  religion 
on  our  children. 

Without  this  Amendment,  America's  school  systems  will 
continue  to  move  off  moral  center.  Respect  for  religion  and  thus 
respect  for  law  and  government  will  decrease.  Disrespect  for 
clergy  is  at  an  all  time  high.  Rabbis,  priests  and  pastors  don't 
receive  special  federal  protection  as  do  abortionists.  When  mobs 
of  homosexuals  attacked  a  California  church,  the  police  failed  to 
respond.  At  the  least,  clergy  and  their  parishioners  should 
receive  equal  treatment  under  law.  Freedom  of  speech,  press  and 
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assembly  must  be  achieved  in  all  public  places.  Anything  else  is 
unacceptable . 

Some  churches  now  have  armed  guards  to  deposit  the  Sunday 
tithes  and  offerings  in  the  bank.  Our  schools  have  fostered  such 
disrespect  for  religion  and  churchmen  that  the  clergy  and  the 
church  have  become  targets  of  crime. 

Just  prior  to  Christmas  of  1994  I  spoke  at  a  Baptist  Church 
on  this  very  subject  in  a  small  Texas  town.  During  the 
presentation  of  my  message  six,  male,  middle  class  teens  were 
caught  breaking  into  cars  in  the  church  parking  lot.  Some 
insurance  companies  refuse  to  insure  church  sound  systems  because 
new  rock  and  rap  bands  burglarize  churches  for  speakers,  amps  and 
keyboards . 

Just  about  200  years  ago  President  John  Adams  wrote,  "Our 
Constitution  was  written  for  a  religious  and  moral  people  and  is 
wholly  inadequate  to  the  government  of  any  other."  The  point  made 
by  President  Adams  is  apparent  in  today's  violent  statistics  on 
American  society.  Without  this  Amendment,  without  schools  that 
are  allowed  to  teach  the  difference  between  right  and  wrong  we 
are  doomed  to  prison  construction  programs  and  social  services 
budgets  that  will  eventually  bankrupt  us  financially  and 
spiritually. 

Our  Founding  Fathers  did  not  want  freedom  from  religion; 
they  promoted  freedom  of  religion.  Their  idea  was  to  make  sure 
that  no  one  sect  would  be  the  "official"  church  as  had  been  the 
case  in  England.  The  problem  in  England  300  years  ago  was  not 
church  control  of  the  state  as  American  liberals  would  have  us 
believe.  The  problem  was  state  control  of  the  church.  Yet,  in 
America  today,  the  state  is  grasping  hold  of  and  controlling  the 
church  and  its  functions. 
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The  secular-god  government  in  Washington  must  be  contained. 
It  must  be  restrained  from  strangling  the  church  and  religious 
liberty  as  envisioned  by  the  Founders. 

I  am  quite  sure  one  of  the  honorable  gentlemen  will  ask, 
"But,  this  Amendment  would  allow  a  Muslim  or  even  an  occult 
prayer.  Are  we  not  better  off  with  no  prayers  at  all  in  public? 

Let  me  state  this: 

I  believe  my  God  can  compete  in  the  free  market  place  of 
ideas . 

My  God  does  not  need  the  protection  of  the  government  of  the 
United  States.  The  United  States  needs  the  protection  of  God. 

I  thank  the  Honorable  Gentlemen  for  the  opportunity  to 
present  this  testimony  before  the  Committee. 
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Mr.  Canady.  Thank  you,  Mr.  Murray. 

[Applause.] 

Mr.  Canady.  We  appreciate  your  being  here  today,  and  thank 
you  for  your  valuable  testimony. 

Mr.  Istook. 

Mr.  Istook.  Mr.  Murray,  of  course  you  are  in  a  totally  unique  po- 
sition. When  you  were  a  teenager  you  were  a  plaintiff  in  Baltimore, 
MD,  in  a  suit  that  ultimately  went  to  the  U.S.  Supreme  Court  to 
stop  prayers  in  that  school  district.  Your  mother,  Madalyn  Murray 
O'Hair,  is  an  extremely  well-known  atheist  in  this  Nation.  And  I 
would  just  like  to  invite  you  to  tell  us  how  do  you  feel  about  your 
participation  in  the  original  series  of  cases  in  the  1960's  when  you 
were  named  as  a  plaintiff  as  a  teenager,  and  the  situation  now. 

Mr.  Murray.  Well,  first,  in  1960  to  1963  I  was  a  dedicated  sol- 
dier of — of  the  cause  and  to  what  that  cause  was.  And  many  others 
of  my  generation  were,  too.  Fortunately,  many  of  those  have — have 
gone  in  the  other  direction  today. 

At  the  time,  I  honestly  believed  the  issue  was  mandatory  prayer. 
But  that  apparently  was  not  the  issue.  As  we  have  seen  today,  we 
have  individuals  that  are  prohibited  from  practicing  their  religions 
or  expressing  their  faith.  And  I  think  as  you  aptly  pointed  out  ear- 
lier: Is  to  allow  also  to  sanction?  The  prayers,  the  written  prayers 
that  were  given  in  New  York  were  a  mandatory  situation.  They 
were  State-authored,  they  were  written  by  a  legislature,  and  they 
were  clearly  unconstitutional.  They  were  a  State  religion. 

But  what  we  have  today  is  to  say  that  if  anybody  is  allowed  to 
express  their  religious  views,  whether  it  be  in  the  schoolhouse  or 
in  the  workplace,  that  then  there  is  some  kind  of  sanction  going  on 
here.  I  would  like  to  point  out  that  if  the  EEOC  would  have  their 
way,  that  if  a  man  were  to  ask  a  young  lady  at  his  workplace  to 
go  with — to  a  bar  for  a  date  that  would  be  fine;  but  if  he  asked  her 
to  go  to  a  church  dinner  he  would  be  fired  because  it  would  be  reli- 
gious oppression.  That  is  the  problem  that  we  face  in  America 
today. 

Mr.  Istook.  I  thank  you  very  much,  Mr.  Murray.  Thank  you. 

Mr.  Canady.  Thank  you. 

[Applause] 

Mr.  Canady.  Now  we  are  going  to  hear  from  several  witnesses. 
I  would  like  to  ask  each  of  you  to  please  keep  each  of  your  remarks 
to  2  minutes.  We  are  going  to  have  to  conclude  the  hearing  by  3:30, 
so  if  you  would  keep  your  remarks  to  2  minutes  I  will — to  assist 
you  in  that  regard,  I  will  tap  gently  with  this.  And  I  am  not  being 
rude,  I  am  just  letting  you  know  your  two  minutes  is  up.  And  if 
you — just  try  to  wind  it  up  after  I  start — I  start  the  tapping  of  the 
gavel. 

First,  I  would  like  to  ask  Mr.  David  Barton  to  come  forward. 

[Applause.] 

Mr.  Canady.  We  very  much  appreciate  your  being  here. 

STATEMENT  OF  DAVID  BARTON,  WALLBUILDERS 

Mr.  Barton.  Thank  you.  Chairman  Canady,  Congressman 
Istook.  In  my  brief  statements  I  want  to  do  three  things  real  quick- 
ly- 
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No.  1:  Why  is  the  amendment  needed?  I  think  there  is  a  count- 
less myriad  of  cases.  You  have  had  lots  of  testimony.  I  would  refer 
to  one  that  happened  recently  in  Federal  court.  This  is  dated  May 
5.  It  is  called  Jane  Doe  v.  Santa  Fe  Independent  School  District. 
This  dealt  with  graduation  invocations,  benedictions.  I  just  want  to 
read  a  part  of  this  ruling. 

Federal  Judge  Samuel  Kent  said: 

This  court  will  allow  a  t3T)ical  nondenominational  prayer  which  can  refer  to  God 
or  the  Almighty.  But  the  prayer  must  not  refer  to  a  specific  deity  by  name,  whether 
it  be  Jesus,  Buddha,  Mohammed,  or  the  Great  God  Sheba,  or  anybody  else.  And 
make  no  mistake,  this  court  is  going  to  have  a  U.S.  marshal  in  attendance  at  the 
graduation.  If  any  student  ofiends  this  court,  that  student  will  be  summarily  ar- 
rested and  will  face  up  to  6  months  incarceration. 

And  that  is  a  Federal  court  decision,  and  that  is  part  of  the  prob- 
lem we  have,  and  that  is  why  I  think  the  amendment  is  needed. 

Second,  the  goal  of  the  amendment.  I  would  say  that  the  goal  of 
the  amendment  would  be  to  go  back  to  exactly  what  Thomas  Jeffer- 
son described  on  no  less  than  four  occasions.  Quoting  from  him,  he 
said: 

In  matters  of  religion  I  have  considered  that  its  free  exercise  is  placed  by  the  Con- 
stitution, independent  of  the  powers  of  the  Federal  Government. 

And  I  would  think  that  would  be  the  goal. 

I  would  refer  to  two  quick  quotes  here.  McCollum  v.  Board  of 
Education,  1948,  the  first  case  in  which  the  Supreme  Court  re- 
stricted student  religious  expressions.  With  that  decision  being 
handed  down.  Justice  Jackson  observed  that  the  Court  was  now  as- 
suming the  role  of  a  super  board  of  education  for  every  school  dis- 
trict in  the  Nation.  I  think  that  is  an  accurate  description. 

In  1989,  in  Allegheny  v.  ACLU,  Justice  Kennedy  complained  that 
the  Supreme  Court  had  now  become  a  national  board  of  theology. 
And  I  think  the  goal  of  the  amendment  should  be  to  reduce  those 
two  areas;  that  the  Supreme  Court  should  not  be  a  national  board 
of  education  and  it  should  not  be  a  national  board  of  theology.  So 
I  think  this  needs  to  go  back  into  the  hands  of  the  communities, 
out  of  the  jurisdiction,  really,  of  the  micromanagement  of  the 
courts. 

And  finally,  and  which  position  should  prevail,  obviously  there  is 
two  sides  to  this;  only  one  side  will  win.  Go  back  to  Thomas  Jeffer- 
son. He  said,  "The  will  of  the  majority  is  the  natural  law  of  every 
society,  and  it  is  the  only  sure  guardian  of  the  rights  of  man."  I 
think  when  it  has  come  to  religious  expression,  that  the  majority 
has  become  the  minority  very  clearly  in  this.  That  when  we  have 
national  polls  that  put  anywhere  from  69  to  9 1  percent  of  the  Na- 
tion supporting  public  prayer  in  schools  and  we  cannot  do  it,  that 
the  will  of  the  majority  no  longer  prevails  and  so  we  have  lost  the 
natural  law. 

The  final  quote  I  will  give  here  is,  I  thought  it  striking  that  in 
the  Lee  v.  Weisman  case  of  1992,  when  this  thing  was  originally  in 
Federal  district  court,  the  Federal  judge  there  apparently  wanted 
to  allow  invocations  and  benedictions.  And  he  said  that  after  his 
review  of  the  30  years  of  case  law  in  the  Supreme  Court  he  found 
that  he  could  not  uphold  invocations  and  benedictions. 

This  was  his  quote.  He  said: 
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The  Constitution,  as  the  Supreme  Court  views  it,  does  not  permit  prayer.  Unfortu- 
nately in  this  instance  there  is  no  satisfactory  middle  ground.  Those  who  are 
antiprayer  have  thus  been  deemed  the  victors." 

I  would  suggest  that  it  is  time  to  change  the  way  the  Supreme 
Court  views  the  Constitution  so  that  those  who  are  antiprayer  and 
antirehgious  expression  are  no  longer,  "deemed  the  victors."  And  so 
those  are  the  things  I  would  see  as  the  goal  for  the  amendment. 

Mr.  Canady.  Thank  you  very  much,  Mr.  Barton.  Thank  you. 

[Applause.] 

Mr.  Canady.  Donna  Compton.  I  would  like  to  ask  Donna  Comp- 
ton  to  be  our  next  witness.  We  appreciate  your  being  here  today. 

STATEMENT  OF  DONNA  COMPTON,  THE  INTERFAITH 
ALLIANCE,  DISCIPLES  OF  CHRIST  MINISTER 

Ms.  Compton.  I  am  actually  here  representing  a  national  organi- 
zation called  the  Interfaith  Alliance.  I  am  also  a  Disciples  of  Christ 
minister.  Before  I  start  my  remarks  I  would  like  to  make  two  ob- 
servations. 

I  am  deeply  saddened  that  we  continue,  even  in  this  day,  to  lift 
communism  as  a  way  to  brush — ^broad  brush  everybody  who  op- 
poses this  amendment  or  anything  that  disagrees  with  some  peo- 
ple's religious  beliefs. 

[Applause.] 

Ms.  Compton.  And  I  do  think  that  in  this  particular  forum,  since 
both  of  you  favor  this  amendment,  it  would  be  fair  to  have  rep- 
resentation for  people  who  oppose  the  amendment  to  cross-examine 
and  argue  with  witnesses. 

Mr.  Canady.  Oh,  well,  let  me  make  a  point  here. 

[Applause.] 

Mr.  Canady.  Let  me  make  a  point  here.  All  the  members  of  this 
subcommittee  were  invited  to  attend  this  hearing.  Mr.  Frank  indi- 
cated that  he  would  attend  it.  He  changed  his  mind.  I  cannot  com- 
pel the  Democratic  members  of  the  subcommittee  to  attend.  If  they 
had  wished  to  be  here,  they  would  have  been  here.  And  I  would 
like  to  make  that  very  clear. 

Ms.  Compton.  Thank  you. 

[Applause.] 

Mr.  Canady.  And  the  Congress  would  pay  their  way. 

[Applause] 

Ms.  Compton.  Well,  I  think  that  the  pro-amendment  presenters 
have  certainly  made  some  statements  that  those  of  us  who  oppose 
would  deeply  challenge  if  we  had  the  opportunity. 

Mr.  Canady.  Well,  you  know,  we  have  worked  to  have  a  balanced 
panel  here  today,  and  I  believe,  although  you  may  challenge  some 
things  that  have  been  said,  I  am  glad  that  you  could  do  that.  I  be- 
lieve that  we  have  had  witnesses  who  have  expressed  a  wide  range 
of  viewpoints,  and  you  are  here  given  2  minutes  to  express  your 
viewpoints.  I  wish  you  would  do  that. 

Ms.  Compton.  Thank  you.  I  would  also  like  to  observe  that  in 
most  of  these  instances  what  has  happened  is  these  people  have 
told  you  that  the  system  works.  And  that  any  of  us  who  take  up 
working  with  an  attorney  to  find  our  rights  may  find  ourselves  in 
a  financial  disadvantage,  whether  we  are  pro  or  against  this. 
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America  is  far  too  diverse  for  any  school  district  to  create  a 
meaningful  prayer  that  would  not  exclude  some  student's  religious 
heritage.  We  want  to  extend  that  to  faiths  that  we — that  freedom 
to  faiths  that  we  are  familiar  with  and  have  some  agreement  with, 
but  do  we  really  want  prayers  that  would  include  snake  handlers, 
Moonies,  Hari  Krishnas,  Satanists?  Do  we  really  want  to  try  to  do 
that  kind  of  an  inclusive  prayer? 

Let  me  just  give  you  a  real  quick  rundown  of  what  a  prayer  that 
was  totally  inclusive  even  just  of  major  religions  might  look  like. 
First,  the  teacher  or  principal  would  ask  all  the  students  to  exit  the 
school  and  stand  on  the  earth,  not  concrete  or  tile,  in  order  to 
honor  traditional  native  spirituality  of  most  tribes. 

Then  the  leader  would  commence,  after  some  of  our  friends  had 
been  allowed  to  make  their  preparations  for  prayer.  "Oh,  Great  Fa- 
ther, Great  Mother,  oh.  Great  Buddha,  Great  Spirit,  Sheba,  Queen 
of  Heaven,"  and  then  the  body  of  prayer  would  need  to  include  all 
the  concerns  of  individual  faith  groups  about  the  nature  of  human- 
ity, the  nature  of  eternity,  and  the  nature  of  sin.  It  would  also  need 
to  contain  reservations  related  to  several  faith  groups,  understand- 
ing what  is  appropriate  to  pray  for,  and  could  not  contain  any  ref- 
erence to  the  preferred  outcome  of  conflict  to  honor  other  tradi- 
tions. I  will  not  go  on  with  that  because  it  is  lengthy,  but  I  want 
you  to  know  that  this  is  an  impossibility,  and  yet  any  other  form 
of  prayer  would  be  unacceptable  to  many  of  the  traditions. 

I  want  to  speak  also  as  a  person — I  have — in  our  denomination, 
ordination  requires  a  4-year  master's  program.  And  the  focus  of  my 
program  was  in  Christian  education.  And  I  want  to  bring  up  some 
things  to  people  who  are  so  much  in  favor  of  this  who  are  of  my 
own  faith.  If  you  use  certain  kinds  of  prayers  in  front  of  children 
while  they  are  still  in  a  very  concrete,  operational  mode,  they  will 
take  those  extremely  literally.  And  so  if  you  pray  to  children  and 
you  use  the  phrase,  "Holy  Ghost,"  at  a  certain  age,  what  they  will 
have  is  Casper  with  a  halo.  [Laughter.] 

Ms.  COMPTON.  I,  even  as  a  educator  in  this  field,  would  not  be 
comfortable  trying  to  create  a  prayer  that  was  acceptable  in  these 
circumstances.  And  I  will  also  tell  you  that  there  are  certain  forms 
of  Christian  prayer  that  present  heaven  up,  hell  down,  flat  Earth 
universe 


Mr.  Canady.  If  you  could  conclude  in  another 

Ms.  COMPTON.  I  will  do  that.  A  universe  that  drives  off  our  best 
and  our  brightest  and  has  them  dismissed,  even  our  own  faith,  as 
being  based  in  superstition  and  ignorance,  and  they  never  come 
back  to  a  faith  basis  for  their  own  lives. 

This  is  the  one  last  statement  I  would  like  to  make.  The  propos- 
ers of  this  amendment  continue  to  operate  on  the  basis  of  a  false 
assumption.  One  hears  it  again  and  again.  This  is  the  greatest 
Christian  Nation  on  Earth.  Wrong.  It  is  the  greatest  pluralistic  so- 
ciety on  Earth,  and  it  is  very  deliberately  constituted  that  way. 
Many  of  the  Founding  Fathers  were  deists,  and  Unitarians  did  not 
consider  themselves  to  be  Christian  people. 

We  should  always  carry  with  us  the  cautionary  fact  that  Nazi 
Germany  considered  itself  the  greatest  Christian  Nation  on  Earth. 
And  for  those  of  us  who  are  of  European  extraction,  we  need  to  re- 
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mind   ourselves   that  our  forebearers  fled   some   of  the   greatest 
Christian  Nations  on  Earth. 

[Applause.] 

Mr.  Canady.  Autumn  Fowler  will  be  our  next  witness. 

STATEMENT  OF  AUTUMN  FOWLER,  PRIVATE  CITIZEN 

Ms.  Fowler.  In  many  of  America's  high  schools  today  our  right 
to  express  our  religious  convictions  and — and  just  the  right  to  be 
who  we  are  has  been  stripped  from  us.  People  who  are  in  positions 
of  power  have  gone  to  the  extremes  in  the  prevention  of  many  of 
our  religious  activities  for  fear  of  lawsuits  or  repercussions  by  those 
who  have  different  viewpoints.  Schools  will  not  make  decisions  be- 
cause they  are  not  sure  of  their  consequences,  so  they  just  will  not 
allow  it. 

Some  examples  of  this  happening  at  my  school  are  when  my 
friends  and  I  tried  to  organize  the  activities  of  a  Bible  club,  and 
we  found  that  there  were  many  restrictions  that  were  set  on  our 
club  that  were  not  applied  to  any  other  club  in  our  school.  For  ex- 
ample, we  were  not  allowed  a  sponsor,  and  therefore  we  were  not 
allowed  trips  or  buses  to  go  on  those  trips.  And  one  of  the  things 
that — that  hurt  us  the  worst,  we  were  not  allowed  a  page  or  pic- 
tures or  even  acknowledgment  that  our  club  existed  in  our — our 
high  school  yearbook. 

The  only  way  we  were  able  to  tell  people  about  this  club  when 
we  met,  you  know,  where  it  was  at,  was  to  put  up  posters.  And  we 
got  permission  to  put  up  posters,  and  we  put  them  up,  and  the  next 
day  they  would  disappear.  People  would  throw  them  away. 

And  the  school  officials  would  announce  every  other  club's  activi- 
ties, the  times  and  dates  over  the  PA  system,  but  the  Bible  club 
was  also  restricted  from  this  privilege.  And  it  seems  as  though  the 
Bible  and  religion  has  become  something  that  is  forbidden. 

And  in  another  instance,  at  a  "See  You  at  the  Pole"  activity  in 
which  we  went  to  the  principal  and  asked  permission  and  he  gave 
us  permission  to  use  the  school  ground,  and  he  said  that  he  would 
talk  to  the  custodians  about  putting  the  flag  up  for  us.  And  we  got 
there  the  next  morning  and  the — the  custodian  refused  to  put  up 
the  flag  until  our  activity  was  done  and  we  had  cleared  the 
grounds.  Another  example,  our  principal  had  to  be  threatened  with 
a  lawsuit  before  a  vote  could  go  before  our  student  body  concerning 
our  prayer  at  football  games. 

As  you  can  see  from  these  events,  a  great  deal  of  confusion  is  evi- 
dent in  our  public  schools  and  we  need  your  help. 

[Applause.] 

Mr.  Canady.  Thank  you.  I  think  we  have  one  question.  Mr. 
Istook. 

Mr.  Istook.  Can  you  tell  me  which  school? 

Ms.  Fowler.  What? 

Mr.  Istook.  Which  school? 

Ms.  Fowler.  Paul's  Valley  High  School. 

Mr.  Istook.  Thank  you. 

[Applause.] 

Mr.  Canady.  The  Rev.  Jim  Shields  will  be  the  next  witness.  Rev- 
erend Shields. 
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Mr.  Shields.  Sorry,  I  was  told  I  could  not,  so  I  am  not  quite  pre- 
pared. 
Mr.  Canady.  Sorry  for  the  confusion. 

STATEMENT  OF  REV.  JAMES  C.  SHIELDS,  UNITED  METHODIST 

MINISTER 

Reverend  Shields.  In  fact,  I  have  given  a  prepared  statement  to 
your  assistant. 

Mr.  Canady.  OK. 

Reverend  Shields.  You  have  that,  and  I  will  summarize  it. 

Mr.  Canady.  OK,  that  is  great.  If  you  could  summarize  it  in  2 
minutes,  we  will  put  your  full  statement  in  the  record. 

Reverend  Shields.  Thank  you. 

Mr.  Canady.  Be  happy  to  do  that. 

Reverend  Shields.  The  things  I  would — the  things  I  would  refer 
to,  "Book  of  Discipline,"  United  Methodist  Church,  paragraph  74- 
D,  the  last  sentence.  This  is  regard  to  education.  And  the  general 
conference  which  presents — presents  this  discipline  is  the  only  offi- 
cial authority  for  the  Methodist  Church.  "The  state  should  not  use 
its  authority  to  inculcate  particular  religious  beliefs,  including 
atheism,  nor  should  it  require  prayer  or  worship  in  the  public 
schools,  but  should  leave  students  free  to  practice  their  own  reli- 
gious convictions." 

OK.  I  would  share  with  you  a  interfaith  prayer  calendar.  There 
are  100  religious  holidays.  Let  you  see.  I  cannot  give  you  a  copy. 
It  is  copyrighted. 

I  prefer  that  the  State  neither  promote  nor  demote  anybody's  re- 
ligion. This  is  part  of  my  longer  statement.  Let  me  give  you  two 
negative  examples  from  the  fifth  district.  I  am  a  member  of  Con- 
gressman Istook's  district.  My  address  and  such  are  listed  at  the 
top  of  the  statement. 

During  Christmas  season  1994  one  municipal  government  in  a 
metropolitan  area  sponsored  the  fourth  Christmas  essay  contest  in 
two  public  schools.  That  city — and  it  was  not  Oklahoma  City — ran 
this  contest  through  its  city  parks  and  recreations  department. 
Three  grade  school  children  were  presented  as  the  winners,  and 
presented  at  the  city  council  meeting.  In  this  situation  the  schools 
and  the  city  government  were  doing  an  essentially  religious  contest 
for  only  one  religion.  That  city  government  and  those  schools  do  not 
sponsor  essays  for  Jewish,  Muslim,  Hindu,  or  other  religious  holi- 
days, nor  should  they. 

Now,  the  second  negative  example  happened  a  few  years  earlier 
in  a  public  high  school  graduation  where  a  minister  whose  child 
was  graduating  had  a  prayer.  And  he  said,  "If  there  is  anyone  here 
tonight  who  has  not  given  their  heart  to  Jesus,  this  is  a  good  time 
to  do  so."  Highly  inappropriate,  and  simply  a  put  up  and  a  put 
down.  That  school  has  had  the  good  sense  not  to  do  those  kinds  of 
things  again. 

Another  reference  that  I  do  not  have  I  tried  to  get  from  the  Unit- 
ed Methodist  Publishing  House  is  J.  Gordon  Melton's  "Encyclopedia 
of  American  Religions."  I  would  find  the  reference  in  Time  Maga- 
zine, January  30,  1995,  page  73.  He  will  list  1,600  denominations 
in  that  encyclopedia,  and  44  percent  of  those  religions  are  not 
Christian  or  Jewish.  This  is  a  hugely,  incredibly  pluralistic  country. 
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[Gavel.] 

Reverend  Shields.  So  I  prefer  that  Congress  stick  with  where  we 
are,  the  first  amendment.  I  am  sorry,  were  you  tapping  for  me? 

Mr.  Canady.  Yes. 

Reverend  Shields.  OK.  Very  good. 

Mr.  Canady.  Gently,  but  I  was  tapping. 

Reverend  Shields.  OK.  Very  good.  I  will 

Mr.  Canady.  If  you  could  conclude  in  just  a  few  seconds. 

Reverend  Shields.  Sure,  I  can.  I  will  say  I  prefer  a  religion — I 
am  sorry,  prefer  a  situation  where  the  Government  does  not  pro- 
mote or  demote  anybody's  religion.  And  certainly  do  not  try  to  do 
that  for  1,600  of  them.  The  regulations  for  doing  that  would  drive 
you  all  bats,  and  all  of  us. 

Mr.  Canady.  Thank  you.  Reverend  Shields. 

[Applause.] 

Reverend  Shields.  I  do  oppK)se  the  amendment  because  I  think 
the  first  amendment  takes  care  of  things  as  they  are. 

Mr.  Canady.  OK,  thank  you. 

[Applause.] 

Mr.  Shields.  Thank  you  for  the  opportunity.  I  am  sorry  I  was 
not  prepared. 

Mr.  Canady.  Oh,  no,  I  am  sorry.  I  apologize  for  the  confusion. 

Our  final  witness  will  be  GJeorge  Vinnett. 

[The  prepared  statement  of  Reverend  Shields  follows:] 
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Prepared  Statement  of  Rev.  James  C.  Shields,  United  Methodist  Minister 


Rep.  Istook  and  Members  of  the  Congress  and  Others  Present 
at  this  Hear  i  ng : 

I  am  Jim  Shields,  a  minister  in  the  United  Methodist  Church 
for  41  years  and  I  am  present  to  speak  against  the  proposed 
"Prayer  Amendment"  to  the  US  Constitution. 

Our  Constitution  works  well  and  does  not  need  to  be  changed. 
Individuals  can  pray  quietly  any  time  and  place  in  this 
country  and  no  person  or  government  can  or  should  stop  that. 
Students  and  teachers  already  have  the  right  to  assemble 
before  and  after  school  for  prayers  or  worship 

While  I  come  out  of  the  evangelical  Protestant  church 
background,  I  consider  the  efforts  of  any  Protestant  evan- 
gelical folks  to  use  the  public  schools  to  evangelize 
through  "voluntary  prayer"  times  as  neither  very  good 
religion  or  government.    No  religious  faith  or  group  should 
be  promoted  or  demoted  by  the  schools.  Governments  should 
leave  the  schools  alone  to  teach  citizenship,  vocations  and 
life  skills.   Religious  institutions,  families  and  indivi- 
duals should  deal  with  religion  and  personal  choices. 

I  want  to  share  two  negative  examples  of  how  two  government 
agencies  in  this  Fifth  Congressional  District  of  Oklahoma 
have  promoted  prayer  and  the  Christian  faith  recently  and 
thereby  demoted  other  religions. 

1.   During  the  1994  Christmas  Season  one  municipal  govern- 
ment in  this  metropolitan  area  sponsored  a  "Christmas  Essay 
Contest"  in  two  public  school  systems.   That  city,  and  it 
was  not  Oklahoma  City,  ran  this  contest  through  its  City 
Parks  and  Recreation  Department.   Three  grade  school 
students  were  selected  the  winners  and  presented  at  that 
City's  Council  meeting. 

In  this  situation  the  schools  and  city  goverment  were  doing 
an  essentially  religious  contest  for  only  one  religion.  That 
city  government  and  those  schools  do  not  sponsor  essays  for 
Jewish,  Muslim,  Hindu  or  other  religious  hoi idays . . . . nor 
should  they. 

There  is  a  clear  separation  in  our  government  of  the  POWER 
of  the  State  and  the  POWER  of  Church/Faiths.   The  State's 
powers  are  compul sorv  with  children  required  to  attend 
school  and  with  citizens  required  to  pay  taxes  for  schools 
and  governments.  Church' s /Fa  1 ths '  powers  are  persuasi  ve  and 
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any  person  or  religious  group  is  free  to  sponsor  their 
contest,  offer  instruction  or  do  prayer  or  worship  outside 
of  government  agencies  without  State  promotion  or  demotion. 

2.   The  other  negative  instance  happened  a  few  years  earlier 
at  a  public  high  school  graduation  here  in  the  Fifth  Con- 
gressional District  when  a  minister,  whose  child  was 
graduating,  came  to  give  a  prayer  and  said,  "If  there  is 
anyone  here  tonight  who  has  not  given  their  heart  to  Jesus, 
this  is  a  good  time  to  do  so".   Then  he  proceeded  to  pray  a 
prayer  appropriate  only  for  a  church  revival  service.   That 
school  system  has  changed  its  graduation  policies  to  prevent 
such  abuses. 

This  year  J.  Gordon  Melton  will  publish  his  next  ENCYCLO- 
PEDIA OF  AMERICAN  RELIGIONS.  (TIME  magazine,  Jan.  30,  1995 
p. 73)  He  will  list  1600  denominations  and  44%  of  these  are 
other  religions  than  Christian  or  Jewish.   Do  you  think  that 
Congress  can  do  a  Constitutional  Amendment  that  will  treat 
all  these  1600  religious  groups  more  fairly  and  in  a  non- 
promotional,  non-demot i onal  way  than  our  current  Consititu- 
tion  does?   Can  you  imagine  laws  to  regulate  the  prayers  of 
these  1600  groups  and  new  ones  that  will  grow?   If  you  want 
to  simplify  government  and  respect  religious  freedom,  leave 
the  Constitution's  First  Amendment  as  simple  and  as  fair  as 
it  is  now . 

I  don't  believe  that  Congress  wants  to  get  into  the  prayer 
promotion  business.  There  are  about  100  religious  Holy  Days 
for  the  major  world  religions.  It  would  be  a  mess  for  any 
school  or  government  agency  to  keep  up  with  and  show  respect 
to  each  of  them.  Here  is  a  MULTIFAITH  CALENDAR,  published  by 
Canadian  Ecumenical  Action,  that  lists  all  the  major  world 
religious  Holy  Days.   (Multifaith  Resources,   P.O.  Box  128, 
Wofford  Heights,  CA .  93285-0128) 

I  do  not  wish  to  live  in  a  country  where  government  agencies 
PROMOTE  OR  DEMOTE  the  Hindu  faith.   I  do  not  wish  to  live  in 
a  country  where  government  agencies  PROMOTE  OR  DEMOTE  the 
Jewish  faith.   I  do  not  wish  to  live  in  a  country  where 
government  agencies  PROMOTE  OR  DEMOTE  the  Christian  faith. 
I  do  not  wish  to  live  in  a  country  where  government  agencies 
PROMOTE  OR  DEMOTE  the  Muslim  faith.   I  do  not  wish  to  live 
in  a  country  where  government  agencies  PROMOTE  OR  DEMOTE  the 
Buddhist  faith.   I  do  not  wish  to  live  in  a  country  where 
government  agencies  PROMOTE  OR  DEMOTE  1600  different  faiths. 

We  currently  have  a  country  where  all  religious  groups  are 
protected  from  goverment  positive  or  negative  intrusion. 

Again,  about  our  Constitution:  keep  It  simple;  keep  it 
sweet;  keep  it  fair  to  all  Americans  and  all  religious 
viewpoints,  as  it  already  is  now. 
Thank  you. 
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STATEMENT  OF  GEORGE  VINNETT,  PRIVATE  CITIZEN 

Mr.  ViNNETT.  Thank  you  very  much,  Mr.  Chairman,  Mr.  Istook. 

1  am  from  Tulsa,  OK.  I  am  a  Christian  from — my  pastor  is  with 
me.  We  have  just  flown  into — Carlton  Pearson,  who  was  addressing 
about  50,000  people  last  night,  many  of  which  are  my  clients  or 
pastors'  books  that  I  publish. 

I  am  a  Christian  book  publisher.  And  I  had  the  privilege  about 

2  weeks  ago  to  present  to  Congressman — the  Honorable  Congress- 
man Newt  Gingrich,  of  course,  nearly  a  million  signatures  from 
various  people.  And  I  was  commissioned  to  take  only  100,000  sig- 
natures to  Washington,  DC,  to  present.  I  learned  that  there  were 
850  to  a  million  more  which  we  were  able  to  get  together  and  take 
there  and  present  to  him  on  the  grounds  of  the  Capitol.  I  just  in 
the  airport  bumped  into  a  friend  of  mine  that  has  a  million  signa- 
tures. Carmen  Likidello.  His  brother  drove  me  here  from  the  air- 
port. 

What  harm  is  there  to  pray?  I  have  been  discriminated  against 
for  being  black.  Now  I  cannot  pray.  I  think  words 

[Applause.] 

Mr.  ViNNETT.  And  those  signatures  were  not  black.  Those  per- 
haps were  not  as  many  black  signatures  as  they  were.  I  am  not  a 
man  about  black  or  white,  it  is  just  the  fact  that  it  is  right.  White 
on.  [Laughter.] 

But  I  had  the  opportunity  to — to  work  with  that  project  and 
learn  that  there  were  many  more  people  than  our  4,000  in  our 
church  in  Tulsa  that  believed  the  way  we  did. 

Words  are  carriers  of  meaning  to  the  mind.  So  why  have  this 
amendment?  So  we  can  further  explain  what  I  believe  is  what  the 
first  amendment  says,  "Congress  shall  make  no  law  respecting  the 
establishment  of  religion  or  prohibiting  the  free  exercise  thereof." 
And  I  solely  agree  with,  "Nothing  in  this  Constitution  shall  be  con- 
strued to  prohibit  individual  or  a  group  expression  by  a  student  in 
public  school  or  individual  public  institution  solely  because  the  con- 
tent of  the  expression  is  religious." 

We  need  to  stop  wasting  time  and  come  together.  And  so  we  have 
come  together  now  and  taken  a  long  time  to  do  something  simple 
that  really  has  no  harm.  Let  us  just  pray.  As  it  says,  we  can  pray. 

Socrates  says,  "First  do  no  harm."  I  mean,  "First,  do  no  harm." 
I  mean,  "First,  do  no  harm."  But  what  harm  can  prayer  do?  And 
so  I  finally  close  out  saying  that  out  with  God,  in  with  guns. 

I  grew  up — I  am  15 — or  51  years  old,  and  I  have  found  that  when 
I  prayed  in  school,  and  they  prayed  when  they  opened  up  school, 
people  from  that  generation  are  of  a  different  nature.  Today  we  are 
afraid  to  unhook  the  door.  Thank  you  very  much. 

[Applause.] 

Mr.  Canady.  Thank  you.  I  regret  that  we  cannot  hear  from  more 
witnesses  today.  I  want  to  thank  all  the  witnesses  who  have  been 
here.  If  there  are  those  of  you  who  would  like  to  submit  written 
testimony,  you  can  speak  to  the  staff,  they  can  give  you  the  address 
and  we  will  be  happy  to  receive  your  written  testimony. 

I  want  to  thank  also  the  university  for  making  this  facility  avail- 
able to  us.  We  appreciate  the  cooperation  of  all  of  those  who  have 
assisted  in  this  effort  and  we  are  very  thankful  for  that.  Also  want 
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to  thank  the  local  law  enforcement  agencies  who  have  assisted  us 
today  in  this  event. 

And  finally,  I  must  thank  again  Mr.  Istook  for  his  leadership  on 
this  issue  and  for  his  assistance  in  connection  with  the  hearing. 
And  with  that,  this  hearing  is  adjourned. 

[Whereupon,  at  3:45  p.m.,  the  subcommittee  adjourned.] 
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Mr.  Chairman: 

I  am  grateful  for  the  opportunity  to  submit  this  Statement  for  the 
record,  because  I  was  unable  to  attend  the  Hearing  on  June  8 . 

I  hold  the  Alice  McKean  Young  Regents  Chair  in  Law  at  The 
University  of  Texas  at  Austin.  I  have  taught  and  written  about  the  law 
of  religious  liberty  for  nearly  twenty  years.  I  have  published  many 
articles  on  religious  liberty  issues;  the  most  relevant  to  these  hearings  is 
Equal  Access  and  Moments  of  Silence:  The  Equal  Status  of  Religious 
Speech  by  Private  Speakers,  81  Nw.  U.L.  Rev.  1  (1986).  I  have 
represented  both  religious  organizations  and  civil  liberties  organizations 
in  important  religious  liberty  cases.  I  am  representing  no  group  today; 
this  statement  is  submitted  in  my  personal  capacity  as  a  scholar.  Of 
course  The  University  of  Texas  takes  no  position  on  any  issue  before  the 
Committee. 

I  have  had  the  advantage  of  reading  the  prepared  Testimony  of 
Professor  Michael  W.  McConnell  before  submitting  this  Statement,  and 
I  agree  with  much  of  his  analysis.  In  the  interest  of  brevity,  I  will 
simply  indicate  our  areas  of  agreement,  and  elaborate  only  on  points  of 
disagreement  and  points  that  he  did  not  address. 
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Professor  McConnell  and  I  agree: 

1.  That  government  should  neither  encourage  nor  discourage 
religion,  or  any  particular  religion,  but  rather  government  should  be 
neutral  toward  religion; 

2.  That  in  their  zeal  to  avoid  any  encouragement  or  sponsorship 
of  religion,  many  school  boards,  government  agencies,  and  lower  courts 
have  actually  discriminated  against  religious  speech  and  religious 
practice; 

3.  That  the  specific  court  decisions  he  lists  (with  the  possible 
exception  of  Guidry  v.  Calcasieu  Parish  School  Board,  with  respect  to 
which  I  have  insufficient  information  to  give  an  opinion)  are  examples 
of  this  discrimination. 

I  would  emphasize  the  following  points: 

1.  Unlike  Professor  McConnell,  I  think  that  discrimination 
against  religious  speech  can  be  solved  within  the  framework  of  existing 
law.  The  conceptual  battles  have  been  won,  both  in  the  Supreme  Court 
and  among  a  broad  array  of  organizations  interested  in  these  issues. 

2.  The  remaining  difficulties  in  the  speech  cases  result  from  a) 
a  small  number  of  recurring  and  difficult  fact  patterns,  and  b)  judicial 
deference  to  the  rationalizations  of  government  employees  who 
discriminate  against  religion. 

3.  The  problems  of  discrimination  in  government  funding  are 
more  difficult  and  more  controversial.  We  are  not  likely  to  achieve 
sufficient  agreement  either  to  get  clear  answers  from  the  courts  or  to 
ratify  a  constimtional  amendment. 

4.  The  pending  proposals  for  constitutional  amendments  are 
badly  flawed.  Each  of  them  that  I  have  seen  is  a  school  prayer 
amendment;  none  of  them  is  carefully  drafted  to  protect  only  religious 
exercise  by  private  citizens. 

I  will  consider  each  of  these  points  in  turn. 
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I.         Freedom  of  Religious  Speech. 

Religious  speech  is  fully  protected  by  the  Free  Speech  Clause. 
The  Supreme  Court  has  never  held  that  religious  speech  by  private 
speakers  is  subject  to  any  restrictions  based  on  its  religious  content. 
There  are  inconsistent  decisions  in  the  lower  courts,  but  not  in  the 
Supreme  Court.  Religious  speech  is  protected  if  the  speaker  is  a  private 
person,  acting  in  his  individual  capacity;  he  need  not  be  in  a  private 
place. 

Religious  speech,  especially  the  unpopular  speech  of  Jehovah's 
Witnesses,  was  at  issue  in  many  of  the  Supreme  Court  decisions  that 
introduced  the  modem  era  of  constitutional  protection  of  speech. 
Religious  speech  has  long  been  constimtionally  protected  on  public 
property.  Poulos  v.  New  Hampshire,  345  U.S.  395  (1953);  Fowler  v. 
Rhode  Island,  345  U.S.  67  (1953);  Niemotko  v.  Maryland,  340  U.S.  268 
(1951).  More  recently  the  Court  protected  the  constitutional  right  of 
religious  groups  to  meet  on  the  campus  of  state  universities.  Widmar  v. 
Vincent,  454  U.S.  263  (1981).  The  Court  broadly  interpreted  the 
statutory  right  of  religious  groups  to  meet  in  high  schools,  and  it  rejected 
an  Establishment  Clause  challenge  to  that  right.  Board  of  Education  v. 
Mergens,  496  U.S.  226  (1990).  The  Court  has  never  doubted  the  right 
to  make  religious  arguments  in  political  debate,  and  it  has  upheld  the 
right  of  clergy  to  hold  political  office.  McDaniel  v.  Paty,  435  U.S.  618 
(1978).  These  were  not  close  decisions;  they  were  all  unanimous  or 
nearly  so. 

In  1993,  the  Supreme  Court  unanimously  held  that  religion  is  not 
just  a  subject  matter,  but  also  a  source  of  viewpoints  on  other  issues. 
Lamb 's  Chapel  v.  Center  Moriches  Union  Free  School  District,  1 13  S.Ct. 
2141  (1993).  The  result  is  that  religious  speech  is  now  protected  from 
viewpoint  discrimination;  this  is  the  most  stringently  protective  of  the 
constitutional  doctrines  protecting  freedom  of  speech.  Lamb 's  Chapel 
held  that  religious  speakers  are  entitled  to  access  to  public  property  on 
equal  terms  with  secular  speakers. 

In  the  particular  context  of  public  schools,  the  Equal  Access  Act 
extends  the  protection  provided  by  the  Constimtion.    Under  the  Equal 
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Access  Act,  any  school  that  permits  even  one  noncurricular  student  club 
must  permit  all  other  student  clubs  to  meet  on  equal  terms,  including 
religious  groups.  It  is  true  that  some  school  districts  bitterly  resisted  the 
Act,  but  most  of  the  questions  about  broad  based  challenges  and  alleged 
loopholes  have  been  resolved.  See  Board  of  Education  v.  Mergens,  496 
U.S.  226  (1990)  (rejecting  federal  constitutional  challenges  and  refusing 
to  defer  to  school  boards  in  interpretation  and  application);  Garnett  v. 
Renton  School  District,  987  F.2d  641  (9th  Cir.  1993)  (rejecting  state 
constitutional  defenses).  Religious  liberty  organizations  and  the  Justice 
Department  are  supporting  religious  students  in  court  fights  against  the 
remaining  last  gasp  resistance,  most  notably  in  Ceniceros  v.  Board  of 
Trustees,  (No.  94-55257  in  the  U.S.  Court  of  Appeals  for  the  Ninth 
Circuit)  (school  board  is  arguing  that  religious  clubs  can  be  confined  to 
hours  before  the  arrival  and  after  the  departure  of  school  buses).  School 
boards  have  fewer  and  fewer  grounds  for  argument  against  the  Act,  and 
greater  and  greater  prospect  of  paying  both  sides'  attorneys'  fees  if  they 
try. 

This  body  of  law  has  not  prevented  the  horror  stories  that 
Professor  McConnell  recites.  But  this  law  is  sufficiently  well  established 
that  many  of  the  horror  stories  are  now  resolved  with  a  letter  or  a  phone 
call  from  a  religious  liberty  organization.  The  Rutherford  Instimte 
regularly  announces  victories  for  student  religious  speech,  in  high 
schools  and  even  in  elementary  schools,  achieved  without  litigation,  by 
simply  explaining  the  law  to  the  school  officials. 

At  the  national  level,  the  conflicting  political  forces  are  reaching 
agreement  on  these  rights.  A  broad  array  of  organizations,  from  the 
American  Civil  Liberties  Union  and  the  Anti-Defamation  League  to  the 
Christian  Legal  Society  and  the  National  Association  of  Evangelicals, 
have  agreed  on  a  Joint  Statement  on  Religion  in  the  Public  Schools, 
summarizing  these  principles.  A  similar  but  less  detailed  Statement  of 
Principles  has  been  signed  by  groups  ranging  from  the  Christian 
Coalition  to  the  National  Education  Association  and  the  National 
Association  of  School  Boards.  Litigation  continues,  especially  by  local 
affiliates,  and  some  of  these  organizations  might  even  wish  they  could 
change  some  of  the  principles  they  have  agreed  to,  but  they  can  agree 
that  these  principles  are  the  law. 
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Any  constitutional  amendment  would  tend  to  destabilize  this 
agreement.  There  would  inevitably  be  litigation  over  the  meaning  of  the 
new  provision,  and  the  more  extreme  elements  on  each  side  would  claim 
that  the  new  amendment  enacted  their  boldest  claims. 

The  existing  body  of  law  protecting  freedom  of  religious  speech 
is  far  better  —  for  both  believers  and  nonbelievers  —  than  school- 
sponsored  prayer  in  the  classroom  or  at  official  school  functions. 
Freedom  of  religious  speech  puts  believers  in  control  of  religious 
content;  school-sponsored  prayer  would  put  school  boards  in  control. 
Freedom  of  religious  speech  does  not  coerce  anyone  to  participate  in 
religious  observances  or  even  to  listen  to  religious  messages;  school- 
sponsored  prayer  coerces  audiences  assembled  for  some  other  purpose 
to  also  attend  the  majority's  prayer  service.  Meetings  of  religious  prayer 
clubs  are  attended  only  by  interested  students;  those  who  are  uninterested 
do  not  come,  and  no  one  is  coerced  to  participate.  Government  is  not 
there;  the  students  control  their  own  prayers;  nothing  need  be  watered 
down  to  accommodate  other  faiths  or  nonbelievers. 


II.        The  Remaining  Hard  Cases. 

Most  of  the  remaining  difficulties  arise  from  a  small  number  of 
close  cases  in  which  there  is  room  for  argument  whether  the  speaker  is 
a  private  person  or  a  representative  of  the  government.  It  is  reasonable 
to  expect  that  this  class  of  issues  will  be  resolved,  with  reasonable  if  not 
perfect  protections  for  religious  speech,  without  a  constitutional 
amendment.  If  Congress  does  legislate  or  propose  a  constitutional 
amendment  in  this  area,  it  should  specifically  attend  to  these  issues  that 
account  for  most  of  the  controversies.  It  will  add  nothing  to  our  law  to 
restate  the  broad  principle  that  religious  speech  is  constitutionally 
protected.  And  any  legislation  or  constitutional  amendment  that  does  not 
carefully  attend  to  the  distinction  between  government  speakers  and 
private  speakers  would  probably  do  more  harm  than  good. 

A.  Private  Displays  on  Government  Property.  It  is  settled  that 
religious  speakers  can  speak  in  public  fora  on  government  property,  but 
it  remains  disputed  whether  private  persons  can  put  an  unattended 
display  in  public  fora  on  government  property.    Some  litigants  have 
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feared  that,  in  the  absence  of  a  visible  human  speaker,  the  display  will 
too  readily  be  attributed  to  the  government  agency  that  owns  the 
property.  I  expect  the  Supreme  Court  to  resolve  this  issue  this  month, 
in  Capitol  Square  Review  &  Advisory  Board  v.  Pinette,  and  I  expect  the 
Court  to  resolve  it  in  favor  of  the  religious  free  speech.  If  the  Court 
affirms  in  Pinette,  that  will  be  further  evidence  of  my  more  optimistic 
view  of  the  law;  if  the  Court  accepts  the  state's  arguments  for  reversal, 
that  will  be  the  most  important  single  piece  of  evidence  for  Professor 
McConnell's  more  pessimistic  view. 

B.  Private  Persons  Arguably  Speaking  in  Government 
Capacities.  Another  recurring  source  of  controversy  is  private  persons 
speaking  at  government  functions.  For  example,  some  schools  have 
attempted  to  delegate  responsibility  for  prayer  at  graduation  to 
committees  of  students;  other  schools  have  attempted  to  prevent  religious 
speeches  by  valedictorians.  One  side  typically  says  the  student  speaker 
retains  her  free  speech  rights;  the  other  side  says  the  speaker  is 
exercising  delegated  government  authority  and  is  subject  to  the 
restrictions  of  the  Establishment  Clause. 

My  own  view  is  that  it  depends.  In  the  unusual  case  in  which  the 
speaker  is  invited  without  restriction  to  speak  on  any  subject  of  his 
choice,  religious  themes  cannot  be  excluded.  In  what  I  think  is  the  far 
more  common  case,  where  the  speaker  is  invited  to  fill  a  particular  niche 
in  the  program,  so  that  the  government  is  exercising  substantial  control 
over  what  he  says,  he  is  no  more  free  to  speak  on  religious  topics  than 
on  any  other  excluded  topic,  and  he  is  not  free  to  proselytize  or  conduct 
religious  exercises  in  ways  that  are  forbidden  to  the  government.  Thus 
in  Guidry  v.  Calcasieu  Parish  School  Board,  where  the  school  told  the 
valedictorian  not  to  talk  about  the  role  of  Jesus  Christ  in  her  life,  I 
would  want  to  know  whether  she  could  have  given  a  stump  speech  on  a 
controversial  political  issue.  If  controversial  topics  generally  were  off 
limits,  then  it  was  not  discriminatory  to  exclude  religious  topics.  But  if 
all  other  topics  were  open,  then  the  role  of  Jesus  Christ  should  have  been 
a  permissible  topic  as  well. 

C.  Government  Employees  Arguably  Speaking  in  their 
Private  Capacity.  Government  employees  are  subject  to  the  restrictions 
of  the  Establishment  Clause  when  acting  in  their  official  capacity,  but 
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retain  the  protections  of  the  Free  Speech  and  Free  Exercise  Clauses 
when  acting  in  their  private  capacity.  Not  surprisingly,  this  has  given 
rise  to  disputes  and  line-drawing  problems.  Government  employees 
should  not  be  able  to  use  their  positions  to  impose  their  religious  views, 
especially  on  students,  subordinates,  or  the  members  of  the  public  that 
they  serve.  But  neither  should  they  be  required  to  suppress  or  suspend 
their  own  religious  activities  for  fear  they  might  be  observed  by  a 
student,  subordinate,  or  member  of  the  public.  I  think  the  lower  courts 
have  tended  to  err  on  the  side  of  unduly  restricting  the  private  speech  of 
government  employees.  But  these  controversies  come  in  infinite  varieties 
and  gradations  of  facts,  and  I  doubt  that  Congress  can  write  one  or  a  few 
clear  rules  to  resolve  them  all. 

D.  The  Problem  of  Judicial  Deference.  Much  of  the  problem 
with  the  remaining  discrimination  against  religious  speech  arises  from 
judicial  deference  to  bureaucratic  rationalizations.  Judges  are  reluctant 
to  find  that  government  officials  acted  for  unconstitutional  motives,  and 
they  are  reluctant  to  police  even  egregious  abuses  in  the  administration 
of  complex  programs,  for  fear  of  getting  sucked  into  repeated  and 
judicially  unmanageable  controversies. 

An  example  is  Settle  v.  Dickson  County  School  Board,  1995 
Westlaw  261590  (6th  Cir.  1995),  allowing  a  teacher  to  give  a  zero  to  a 
paper  on  the  life  of  Jesus  Christ.  The  teacher's  decision  discriminated, 
not  just  between  the  religious  and  the  secular,  but  between  Christianity 
and  spiritualism,  between  Christianity  and  magic  religions  such  as 
voodoo,  and  between  Christianity  and  religions  that  believe  in 
reincarnation,  such  as  Hinduism.  Some  of  the  teacher's  reasons  were 
suspect,  but  not  all  of  them  were  transparently  fallacious  or 
discriminatory.  The  dominant  theme  of  the  court's  opinion  is  the 
necessity  of  faculty  control  of  the  curriculum.  The  court  surely  feared 
that  if  it  intervened  in  the  school's  decision,  other  students  would  sue 
over  other  grades,  and  the  court  would  be  faced  with  an  endless  series 
of  line-drawing  problems. 

Any  statute  or  constimtional  amendment  addressing  these  issues 
will  be  subject  to  this  same  tendency  to  judicial  deference.  Clear  and 
specific  provisions  may  be  better  enforced  than  the  majestic  generalities 
of  the  First  Amendment,  but  judges  cannot  resolve  every  classroom 
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dispute,  and  nothing  Congress  can  draft  will  force  them  to  try.    Some 
abuses  will  always  be  beyond  correction  by  the  legal  system. 


III.    Nondiscriminatory  Government  Funding. 

Government  funding  of  religious  activities  has  always  been 
especially  controversial.  A  central  purpose  of  the  Establishment  Clause, 
and  of  establishment  clauses  in  state  constitutions,  was  to  prevent 
government  funding  of  churches.  The  Supreme  Court  has  largely 
extended  this  prohibition  to  church-affiliated  primary  and  secondary 
education,  but  with  important  and  poorly  defined  exceptions.  A  majority 
of  state  constitutions  expressly  prohibit  any  government  funding  of 
sectarian  schools. 

The  Supreme  Court  has  generally  permitted,  but  not  required, 
government  funding  of  medical  and  other  social  services  delivered  by 
religious  organizations.  Bowen  v.  Kendrick,  487  U.S.  589,  608-09 
(1988);  Bradfield  v.  Roberts,  175  U.S.  291  (1899).  The  Court  has 
generally  permitted,  but  not  required,  government  to  deliver  social 
services  to  students  in  religious  schools.  Zobrest  v.  Catalina  Foothills 
School  District,  113  S.Ct.  2462  (1993);  Witters  v.  Washington 
Department  of  Services  for  the  Blind,  AlA  U.S.  481  (1986).  As 
government  services  and  government  grant  programs  have  expanded, 
there  has  been  more  and  more  conflict  between  the  principle  of  neutrality 
toward  religion  and  the  principle  of  no  government  funding  for  religion. 

A  stark  case  of  this  conflict  is  now  pending  before  the  Supreme 
Court  in  Rosenberger  v.  Rector  of  the  University  of  Virginia.  The 
University's  Student  Activity  Fund  funds  a  wide  array  of  student  speech, 
but  refuses  to  fund  religious  speech.  So  long  as  the  University  maintains 
a  Student  Activity  Fund,  there  is  no  escaping  the  choice:  either  the 
University  must  fund  religious  speech,  or  it  must  deliberately  and  openly 
discriminate  against  religious  speech  on  the  basis  of  the  content  of  the 
speech.  I  share  Professor  McConnell's  view  that  the  Court's  opinion 
will  cast  substantial  light  on  both  the  speech  and  funding  issues,  but  that 
the  opinion  is  likely  to  leave  many  questions  unanswered. 
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The  law  of  government  funding  is  both  less  settled  and  more 
controversial  than  the  law  of  religious  free  speech,  and  Rosenberger  is 
quite  unlikely  to  clarify  everything  in  one  stroke.  Thus,  a  funding 
amendment  would  not  be  superfluous  in  the  way  that  a  religious  free 
speech  amendment  would  be  superfluous.  If  two-thirds  of  each  House 
of  Congress  believes  in  a  broad  right  to  nondiscriminatory  government 
funding  for  religious  organizations,  then  there  is  room  to  change  and 
clarify  the  law  by  a  constitutional  amendment.  Whether  such  an 
amendment  would  be  wise,  and  whether  it  could  be  ratified,  are  different 
questions. 

In  considering  such  an  amendment,  I  would  urge  the  Congress  to 
focus  on  a  central  distinction  that  clarifies  what  is  really  at  issue.  The 
argument  for  fiinding  religious  organizations  is  strongest  in  cases  such 
as  Rosenberger,  in  which  government  funds  similarly  situated  private 
organizations.  When  government,  acting  for  secular  reasons,  funds 
private  activities  or  purchases  or  subsidizes  goods  or  services  from 
private  organizations,  religious  and  secular  organizations  should  be 
treated  equally.  The  religious  views  of  the  provider  should  be  irrelevant. 

When  government  conducts  an  activity  or  provides  a  good  or 
service  itself,  and  does  not  fund,  purchase,  or  subsidize  it  through  private 
organizations,  then  no  private  organization  has  a  strong  constitutional 
claim  to  funding.  Then  the  distinction  is  not  between  the  religious  and 
the  secular,  as  in  Rosenberger,  but  between  the  government  and  the 
private  sector.  Government  is  not  constimtionally  obliged  to  privatize 
its  services. 

A  constitutional  amendment  forbidding  government  to 
discriminate  between  religious  and  secular  organizations  in  the  awarding 
of  government  benefits  would  remove  federal  constitutional  obstacles  to 
funding  religious  providers,  including  funding  of  secular  subjects  in 
religious  schools.  It  would  prohibit  discrimination  against  religious 
organizations  in  grant  and  procurement  programs.  But  such  an 
amendment  would  not  require  any  state  to  fiind  private  schools  or  enact 
a  school  choice  plan,  and  such  plans  would  likely  remain  illegal  in  the 
majority  of  states  with  state  constitutional  prohibitions  on  funding 
sectarian  schools.  I  am  no  politician,  but  it  seems  to  me  unlikely  that 
Congress  would  attempt  to  force  states  to  fiind  private  schools,  and 
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inconceivable    that    three-quarters    of    the    states    would    ratify    a 
constitutional  amendment  to  that  effect. 

Anything  Congress  enacts  on  funding  issues  must  be  drafted  in 
light  of  the  instinct  to  judicial  deference,  which  is  especially  strong  in 
funding  disputes.  In  the  Rosenberger  case,  the  University  has  largely 
abandoned  its  argument  that  nondiscriminatory  funding  of  the  religious 
group  would  violate  the  Establishment  Clause,  arguing  instead  that  the 
University  must  have  discretionary  control  over  its  budget  and  that  no 
one  has  a  constitutional  right  to  funding.  This  was  a  shrewd  shift  in 
strategy;  I  predict  that  if  the  University  wins,  it  will  be  on  this  ground. 
Whether  the  issue  is  funding  religious  schools,  Brusca  v.  State  Board  of 
Education,  405  U.S.  1050  (1972),  funding  abortion,  Harris  v.  McRae, 
448  U.S.  297  (1980),  Maker  v.  Roe,  432  U.S.  464  (1977),  or  restricting 
political  speech  as  the  price  of  tax  exemption,  Regan  v.  Taxation  with 
Representation,  461  U.S.  540  (1983),  the  Court  has  h6en  enormously 
reluctant  to  find  a  right  to  funding.  This  reluctance  is  based  on 
deference  to  legislative  control  over  the  budget;  it  is  entirely  independent 
of  the  arguments  for  and  against  religious  funding  in  particular. 

Congress  can  legislate  to  prevent  religious  discrimination  in 
federal  grant  and  procurement  programs,  either  generally  or  program  by 
program.  Such  legislation  would  be  subject  to  fine  tuning  in  further 
legislation  for  individual  programs,  funds  expended  would  remain  subject 
to  the  appropriations  process,  and  the  legislation  would  largely  be 
implemented  by  the  executive  branch. 

I  am  less  confident  that  Congress  can  craft  a  workable 
constitutional  amendment  that  would  generally  preclude  religious 
discrimination  in  state  expenditures.  There  is  a  fundamental  dilemma 
here:  Government  power  to  allocate  vast  sums  of  money  is  a  powerful 
weapon  that  can  be  wielded  for  or  against  competing  views  on  religious 
and  political  issues;  this  is  a  genuine  threat  to  core  First  Amendment 
liberties.  But  the  solution  is  also  problematic:  Many  legislators  will  not 
want  to  invite  courts  to  actively  supervise  budget  allocations  under  a 
general  constitutional  mandate  against  discrimination. 
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rV.       The  Proposed  Amendments. 

None  of  the  proposed  constitutional  amendments  that  have  come 
to  my  attention  deal  sensibly  with  the  current  situation.  None  of  them 
clarify  the  distinction  between  religious  speech  by  private  persons  and 
religious  speech  by  government.  On  the  contrary,  they  tend  to  obscure 
it  or  override  it. 

The  key  sentence  of  one  proposed  amendment  reads:  "Nothing 
in  this  Constitution  shall  be  construed  to  prohibit  individual  or  group 
prayer  in  public  schools  or  other  public  institutions. "  Given  that  nothing 
today  prohibits  individual  or  group  prayer  not  sponsored  by  the  school, 
the  apparent  meaning  of  this  sentence  is  to  authorize  school-sponsored 
group  prayer  in  public  schools.  It  would  be  a  powerful  argument  for  this 
interpretation  that  if  it  does  not  mean  that,  it  was  a  nugatory  amendment 
that  did  not  change  the  meaning  of  the  Constitution. 

Another  proposed  amendment  expressly  authorizes  religious 
ceremonies  by  government.  This  is  more  nearly  honest;  this  is  a  school 
prayer  amendment  with  hardly  any  disguise.  The  teacher-led  prayers  in 
the  classroom,  struck  down  in  the  original  school  prayer  cases,  would  be 
authorized  as  ceremonial  acknowledgements  of  religion. 

If  there  is  to  be  an  amendment,  it  should  explicitly  distinguish 
private  speakers  from  governmental  speakers.  The  basic  rule  is,  and 
should  be,  that  a  private  person,  speaking  in  his  individual  capacity,  not 
speaking  to  a  captive  audience  assembled  by  government  for  some  other 
purpose,  can  express  his  religious  views  in  either  public  or  private  places 
and  subject  to  no  restrictions  except  those  that  apply  equally  to  all  speech 
of  high  constitutional  value.  A  government  employee,  speaking  in  his 
official  capacity,  or  a  person  designated  by  government  to  speak  at  an 
official  government  function,  cannot  support  or  oppose  anyone's 
religious  beliefs. 

You  should  be  highly  suspicious  of  any  proposed  amendment  that 
does  not  clearly  state  both  halves  of  that  rule.  You  should  also  be  very 
careful  in  putting  such  specific  details  into  the  Constitution;  a  drafting 
mistake  could  force  the  country  to  live  with  a  bad  rule  for  a  long  time. 
Unless  the  Court  surprises  me  in  Pinette  or  Rosenberger  by  announcing 
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for  the  first  time  that  religious  speech  by  private  speakers  is  not  ftilly 
protected  by  the  First  Amendment,  I  think  the  prudent  course  is  not  to 
amend  the  Constitution  with  respect  to  religious  speech. 
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As  Quakers  and  believers  in  religious  experience,  we  want  to  say  to  you  today  that  we  support 
voluntary  prayer  at  all  times  and  places,  as  the  Spirit  leads.  But  we  strongly  ojjpose  prayers  in 
public  settings  ~  including  public  schools  —  organized  and  led  by  teachers  and  other  public 
employees. 

Quakers  are  well  known  for  their  active  participation  in  the  founding  of  this  nation,  and  the 
formation  of  its  freedoms.  Freedom  of  religion  was  critical  to  early  Quaker  settlers,  who  were 
finding  it  difficult  to  practice  their  faith  under  British  monarchs.  But  even  after  fleeing  to  this 
country,  Quakers  were  jailed,  beaten,  outlawed,  and  even  martyred  by  another  politically 
dominant  faith  group  which  sought  to  impose  its  views  and  its  dogma  on  others  in  the  emerging 
nation.  The  statue  of  Mary  Dyer,  an  early  Quaker  martyr  who  was  hanged  in  Massachusetts, 
stands  in  Boston  Commons  as  a  reminder  of  the  importance  of  religious  tolerance  among  the 
various  faiths  embraced  by  this  nation's  people. 

Fortunately,  as  the  nation  emerged,  it  adopted  a  Constitution  and  Bill  of  Rights  that  would  allow 
the  new  country  to  grow  and  develop  on  the  strength  of  its  diversity.  Other  nations  have  been 
(and  are  being)  split  by  wars  among  religious  and  ethnic  groups.  The  genius  of  the  United 
States  is  that  it  protects  —  through  its  congressional  and  legal  systems  —  the  right  of  each 
ethnic  and  religious  group  to  define  itself  and  to  speak  In  its  own  voice. 

For  a  religious  group  that  wishes  to  speak  in  its  own  voice,  there  is  no  time  more  precious  than 
the  time  of  prayer.  No  public  process  or  public  employee  should  define  that  time,  or  suggest 
the  voice  that  wiU  speak  the  prayer,  or  offer  the  words  that  will  be  prayed.  The  time  of  prayer 
is  a  time  defined  only  by  the  person  and  the  Spirit  with  whom  he  or  she  communicates. 

We  oppose  government-led  prayers,  also,  on  behalf  of  those  who  wotild  be  required  to  lead 
them.  The  prayers  that  would  be  chosen  -  by  some  democratic  process,  we  assume  -  would 
inevitably  be  different  from  those  that  an  individual  teacher  might  choose,  speaking  in  his  or  her 
own  voice.  So  there  stands  the  teacher,  mouthing  a  prayer  that  does  not  belong  to  her,  leading 
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her  class  in  an  exercise  that  does  not  belong  to  them,  standing  in  a  public  duty  between  the 
children  and  their  real  prayers  that  they  might  pray  in  their  own  voices,  and  in  their  own  time. 

We  Mash  to  emphasize  that  we  bvm  prayer.  For  many  of  us  in  this  room  —  Quakers  and  others 
—  our  own  spiritual  journeys  and  our  relationships  with  God,  or  the  Spirit  of  Christ,  or  the  Light 
Within,  as  we  may  variously  express  it,  are  central  to  our  daily  lives.  Because  of  the 
importance  of  prayer,  and  because  we  value  the  development  of  our  own  spiritual  journeys  and 
those  of  our  children,  we  ask  this  Committee  to  forego  any  notion  that  prayer  can  or  should  be 
'taught'  in  the  public  schools. 

Prayer  is  not  taught  —  it  grows  within  a  faith  community,  nurtured  by  the  teachings  of  elders 
in  that  faith  and  sustained  by  the  explorations  of  children  and  seekers.  We  oppose  prayers 
organized  and  led  by  the  public  schools  as  institutions,  and  by  teachers  as  public  employees. 


The  Friends  Committee  on  National  legislation  -  governed  by  an  appointed  body  of  250 
Quakers  -  recently  ^>proved  an  updated  "Statement  of  Legislative  Policy."  In  that  statement, 
the  General  Committee  offered  the  following  insights  on  Prayer  in  the  Public  Schools: 

"We  recommend  maintaining  the  constitutional  separation  of  church  and  state  to 
ensure  that  government  funds  are  not  used  to  propagate  religious  doctrines.  This 
separation  does  not  prohibit  truly  voluntary  prayers  in  the  schools,  or  teaching 
about  the  religious  aqiects  of  our  pluralistic  cultural  heritage,  or  discussion  of 
ethical  principals." 

Since  1943,  the  Friends  Conunittee  on  National  Legislation  has  brought  the  concerns, 
experience,  and  testimonies  of  the  Religious  Society  of  Friends  (Quakers)  to  bear  on  policy 
decisions  in  the  nation's  cs^tal.  FCNL  advocates  reconciliation  among  nations  and  peoples  and 
the  development  of  human  resources.  We  work  to  eliminate  militarism,  coercion  and  injustice, 
and  to  promote  civil  rights,  sdf-determination  of  Native  Americans,  restoration  of  confidence 
in  democratic  government  and  public  policy  processes,  economic  and  employment  opportunities, 
and  more  adequate  housing,  education,  and  health  care. 
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YOUTH  GROUP  SUPPORTS  PRAYER  AMENDMENT 

(New  York)  The  NATIONAL  TRADITIONALIST  CAUCUS,  one  of 
America's  most  active  youth  oreanizations ,  supports 
the  proposed  Relieious  Eqiiality  Amendment,  because, 
without  compulsion  of  any  sort,  it  allows  students  to 
express  relieious  sentiments  and  values  in  schools 
and  other  public  places. 

While  some  mieht  say  that  the  right  of  relieious 
expression  is  already  protected  under  our  Constitu- 
tion, judicial  decisions  such  as  that  handed  down  by 
the  Warren  Court  in  1963  negate  effectively  this  rieht. 
W>iilP  we  do  not  like  to  see  the  Constitution  amended 
frivol ouslv,  we  believe  that  this  proposal  is  well- 
considered  and,  unfortunatelv,  necessitated  by  the 
pj-esent  anti -relieious  attitude  of  much  of  the  leeal , 
academic,  and  political  oowers  in  this  nation. 

Ar  a  time  when  drues,  suicide,  and  ether  destruct- 
ive social  practices  are  rampant  in  America  today, 
much  of  this  can  he  attributed  to  the  denial  of  spiri- 
tual and  reli pious  values  and  ideas  to  our  nation's 
most  precious  natural  resource-  its  vouth.  Surely,  this 
is  the  rime  to  correct  decades  of  denial  and  error. 


The  NATIONAL  TRADITIONALIST  CAUCUS,  founded  in 
1970  and  now  celebrating  its  25th  Anniversary,  is 
principallv  involved  with  issues  relating  to  American 
youth,  and  is  organized  in  high  schools,  junior  highs, 
colleges,  and  communities  across  the  United  States. 
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Thank  you  for  the  opportunity   to  testify  before  this 
distinguished  body.   I  am  Lesly  I.  Lempert,  president  of  the 
Board  of  directors  of  the  New  York  Civil  Liberties  Union,  the  New 
York  affiliate  of  the  American  Civil  Liberties  Union.   I  live  in 
Ithaca,  New  York. 

Last  week  on  July  Fourth,  on  the  Mall  between  the  Capitol 
and  the  Washington  monument,  dozens  of  ethnic  groups  celebrated 
their  unique  American  right  to  hold  personal,  cultural  and  reli- 
gious ceremonies.  They  celebrated  with  their  own  songs,  their 
own  dances  and  their  own  prayers.  The  groups  included,  among 
many  others,  Peruvians  with  a  blend  of  Indian  and  Catholic  ritu- 
als. Native  Americans,  Hara  Krishnas,  and  Old  Believers  of  the 
Russian  Orthodox  Church.  In  every  tent,  the  participation  of 
children  and  young  people  in  the  singing  and  dancing  was  empha- 
sized with  great  pride  because  they  assured  the  continuity  of  the 
beliefs  and  customs  of  their  people. 

This  rich  panoply  of  people  demonstrated  the  essence  of 
America's  freedoms;  the  right  to  hold  private  beliefs  and  to 
honor  God  uniquely,  with  meaning  in  a  particular  cultural 
context . 

While  the  distinctive  manner  of  expression  of  a  specific 
group  might  be  distressing  or  even  offensive  to  their  neighbors, 
everyone  understood  that  their  own  rights  required  that  each 
group  have  the  same  rights. 

To  suggest  that  a  bureaucratic  government  entity  could 
manipulate  this  bountiful  brew  and  create  a  spiritually  signifi- 
cant non-denominational  statement  of  belief  which  is  not  abhor- 
rent to  everyone  who  is  serious  about  their  religion,  is  simply 
nonsense. 

Following  that  line  of  thinking,  I  am  here  today  to  speak 
in  opposition  to  the  proposed  Religious  Equality  Amendment.  The 
amendment  which  would  take  prayer  out  of  the  private  domain  and 
place  it  in  the  public  domain. 


The  New  York  State  branch  of  the  American  Civil  liberties  Union:  Lssly  I.  lempert,  President;  Norman  Siegel,  Executive  Director 
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What  a  strange  concept  -  public  domain  of  prayer.  Because 
of  course,  then,  the  question  could  be  raised,  whose  prayer  will 
be  used?  Whose  prayers  will  be  dominant,  and  who  will  decide 
what  prayers  will  be  said?  There  are  more  than  1,500  different 
religious  bodies  and  sects,  including  75  varieties  of  Baptists 
alone,  in  the  United  States  today. 

The  amendment  speaks  of  a  non-denominational  prayer.  The 
concept  of  a  nondenominational  prayer  dilutes  all  religions. 
But,  what  is  a  non-denominational  prayer? 

Muslims  bow  to  Mecca  five  times  a  day. 

Pentecostals  stand  when  praying. 

Catholics  and  Episcopalians  kneel. 

Bahais  refuse  to  bow  their  heads. 

Presbyterians  bow  their  heads. 

We  all  speak  to  God  in  a  personal  manner. 

Will  children  of  minority  religions  in  any  given  school  be 
separated  from  their  peers  in  order  to  permit  the  majority  to  be 
observant 

Requiring  the  government  to  mandate  these  choices  is  a 
prescription  for  conflict.  Either  religion  will  be  drained  of 
all  meaning  in  an  attempt  to  avoid  conflict,  or  divisiveness  will 
become  inevitable.  Jefferson  spoke  of  a  "wall  of  separation."^ 
He  knew  whereof  he  spoke. 

The  purpose  of  government  as  it  relates  to  religion  is  to 
protect  the  churches  from  governmental  intervention.  That  is 
what  originally  brought  the  pilgrims  to  our  shores.  They  came  in 
search  of  religious  freedom.  By  introducing  an  amendment  to 
place  prayer  in  public  schools,  the  government  contradicts  its 
original  intention  and  also  the  political  desire  of  today's 
citizens  for  government  to,  as  Senator  Dole  said,  "Stop  micro- 
managing  our  lives. ^ 

More  than  thirty  years  ago,  when  first  dealing  with  the 
issue,  the  U.S.  Supreme  Court  ruled  in  Engel  v.  Vitale  -^  and 
Abington  School  District  v.  Schempp,  that  the  Establishment 
Clause  of  the  First  Amendment  bars  government  from  either  compos- 
ing prayers  or  sponsoring  prayers  for  American  school  children  to 
recite.  [Engel  was  a  New  York  Civil  Liberties  Union  case  brought 
by  the  Nassau  County  chapter  and  argued  by  William  Butler,  one 
of  our  board  members.] 
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We,  as  parents,  abdicate  our  parental  rights  and  responsi- 
bilities by  permitting  the  religious  education  of  our  children  to 
be  demeaned  by  the  government,  however  well  intentioned  those 
officials  may  be.  The  proper  place  for  religious  instruction  is 
in  the  home  and  house  of  worship  of  each  family.  It  is  absurd  to 
put  the  task  of  religious  observance  on  an  already  over  burdened 
teacher. 

Religious  expression  in  public  schools  is  currently  pro- 
tected by  the  First  Amendment.  As  an  example,  if  a  child  in  a 
public  school  wishes  to  say  grace  before  eating  a  meal  in  the 
school  cafeteria,  or  carry  a  bible  to  school  to  read  in  between 
classes,  that  child  now  has  the  right  to  do  so  under  the  First 
Amendment. 
That  is  religious  freedom. 

However,  a  school  is  not  permitted  to  subject  each  student, 
whether  or  not  they  believe  in  it,  to  an  official  grace  before 
meals.  The  First  Amendment  prohibits  an  official  government 
endorsement  of  religion  or  the  imposition  of  religious  beliefs  on 
children  whose  families  do  not  share  these  beliefs. 

This  is  true  even  if  the  grace  ceremony  is  "student  initiat- 
ed." Individual  rights  mean  that  any  student  can  say  grace,  but 
no  student  can  be  subjected  to  a  religious  ceremony  because  the 
majority  outvotes  them.  That  is  not  religious  freedom,  that  is 
tyranny.  The  function  of  government  and  the  Constitution  should 
not  be  tampered  with. 

The  proposed  amendment  proports  to  protect  "religious 
expression"  for  individual  students.  However,  if  that  were 
indeed  the  case,  no  constitutional  amendment  is  needed  because 
the  First  Amendment  already  protects  such  individual  expression. 

A  constitutional  amendment  is  required  only  if  one  wishes  to 
overturn  Supreme  Court  decisions  which  have  prevented  our  govern- 
ment, through  our  schools,  from  imposing  religious  beliefs  and 
rituals  upon  all  students. 

Individual  students  may  express  their  religious  belief  now. 
But  the  public  schools  may  not  be  turned  into  a  church,  synagogue 
or  mosque  for  a  few  minutes  each  day  so  that  the  government,  or  a 
majority  of  students,  can  impose  religious  ceremonies  on  all 
students. 

And  what  of  the  non-believer?  The  Constitution  secures 
freedom  from  religion  no  less  than  freedom  of  religion.  The 
constitutional  founders  understood  that  there  are  those  amongst 
us  who  are  non-believers.  What  will  the  children  of  non-believ- 
ers do  in  school  while  their  classmates  are  praying?  How  will 
they  be  affected  by  the  amendment?  Jefferson  said  "it  does  me  no 
injury  for  my  neighbor  to  say  that  there  [is]  ...  no  God.  It 
neither  picks  my  pocket  nor  breaks  my  leg." 
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More  than  two  hundred  years  ago,  Thomas  Jefferson  demon- 
strated how  the  government's  intervention  into  the  private  sphere 
of  religious  belief  would  "be  harmful  to  both  religion  and  reli- 
gious freedom."  In  a  speech  to  the  Virginia  House  of  Delegates, 
in  1786,  he  declared  that  religion  and  religious  liberty  would 
only  flourish  if  the  state  had  no  authority  to  adopt  an  official 
opinion  in  matters  of  religion.  Clearly,  two  centuries  of  histo- 
ry have  proved  him  correct. 

Despite  all  of  this,  here  we  are  today,  in  an  official 
hearing  of  the  Constitution  Subcommittee  of  the  House  Judici- 
ary Committee,  holding  hearings  on  the  advisability  of  a  mis- 
named "Religious  Eguality"  Amendment.  True  conservatives  should 
be  conserving  this  unique  18th  century  principle,  instead  of 
trying  to  transform  it  radically.  The  argument  "If  it  ain't 
broke,  don't  fix  it"°  is  a  powerful  one.  Well,  it  "ain't  broke" 
and  I  urge  you  not  to  tamper  with  it. 

The  glory  of  America  lies  in  the  diversity  of  its  people. 
Those  who  would  homogenize  religious  beliefs  by  imposing  sectar- 
ian uniformity  deny  the  very  essence  of  that  which  makes  America 
great. 


1.  Saul  Padover,  The  Complete  Jefferson,  New  York,  Duell,  Sloan  & 
Pearce,  1943,  pp.  518-519 

Replying  to  an  address  of  the  Danbury  Baptists  Association,  a 
decade  after  the  First  Amendment  was  adopted,  he  conceived  the 
phrase  "wall  of  separation".   He  wrote: 

Believing  with  you  that  religion  is  a  matter  which  lies 
solely  between  man  and  his  God,  that  he  owes  account  to  none 
other  for  his  faith  or  his  worship,  that  the  legitimate  powers  of 
government  reach  actions  only,  and  not  opinions,  I  contemplate 
with  sovereign  reverence  that  act  of  the  whole  American  people 
which  declared  that  their  legislature  should  "make  no  law  re- 
specting an  establishment  of  religion,  or  prohibiting  the  free 
exercise  thereof, "  thus  building  a  wall  of  separation  between 
church   and  state. 

2.  Dole,  New   York   Times,    Bob  Herbert,  July  7,  1995,  p. 25,  c.2 

3.  Engel  v.  Vitale,  370  U.S.  421  (1962) 

4.  School  District  of  Abington  Township  v.  Schempp,  372  U.S.  203 
(1963) 

5.  Joseph  L.  Blau,  Cornerstones  of  Religious  Freedom  in  America, 
Boston,  Beacon  Press,  1948,  Chapter  "Notes  on  the  Virginia",  p. 
78 

6.  Snoopy 
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PEOPLE  FOR 

THE  AMERICAN  W4Y 

ACTIONFLM) 

Your  Voice  Againtt  Intolonmee 

July  10.  1995 


The  Honorable  Charies  Canady 

Chairman 

Committee  on  Judiciary 

Subcommittee  on  the  Constitution 

806  O'Neill  House  Office  Building 

Washington,  DC  20515 

Dear  Ch^nnan  Canady: 

On  behalf  of  People  For  the  American  Way  Action  Fund,  and  its  300,000  members, 
including  4,000  clergy,  we  submit  the  attached  petition  signed  by  450  religious  leaders 
opposing  government  sponsored  prayer  in  public  schools  and  all  other  public  settings. 

The  petition  illustrates  the  broad  religious  support  for  the  separation  of  church  and  state. 
The  diversity  of  faiths  represented  here  is  the  direct  result  of  the  rich  religious  tradition 
afforded  by  this  separation. 

We  ask  that  this  document  be  entered  into  the  official  record  on  the  hearings  on  Religious 
Liberty  and  the  Bill  of  Rights. 


Sincerely, 


/'^^e^yf!' 


Leslie  Harris,  Elliot  Mincberg, 

Director,  Public  Policy  Exec.  Vice  President  & 


cc:  The  Honorable  Barney  Frank 


20fiO  M  Street  NW  202  4K7  Hm 

Suite  JOl)  202  29;i  2(172  /  Fa.x 

Washington  DC.  200-% 
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A    PETITION  TO  SAFEGUARD 
RELIGION  AND  FAITH 

We  the  undersigned  join  together  to  express  omstiongsapport  tor 

America's  historic  commidDent  to  religious  liberty  and  to  the  separation  of  church  and  state  which 
undergirds  that  liberty.  As  religious  leaders,  we  oppose  recent  proposals  to  establish  government- 
sponsored  school  prayer  as  well  as  other  forms  of  government-sponsored  religious  expression. 

1  he  separation  of  church  and  state  affords  the  free  expression  of  all  religious  viewpoints  while 
safeguarding  religion  from  government  intrusion.  Current  proposals  to  foster  govenmient-siwnsored 
prayer  or  religious  eiqiression  in  public  places  would  imdermine  the  sanctity  of  religious  expression  as 
well  as  weakening  the  clear  and  functional  separation  of  church  and  state  which  now  exists.  Such 
proposals  would  encourage  divisiveness  and  perhaps  further  pit  Americans  against  one  another. 

W  e  are  concerned  that  such  proposals  would  weaken  our  rich  tradition  of  religious  Uberty  with  its  many 
diverse  reUgious  expressions.  In  a  public  school  setting,  the  reintroduction  of  group-directed  prayer  would 
produce  a  coercive  effect  and  suggest  state  endorsement  of  particular  religious  or  secular  viewpoints. 
Moreover,  such  prayers  would  inevitably  prove  stifling  to  children  of  minority  faiths  and  could  cause 
tension  and  discord. 

/\s  religious  leaders,  we  strongly  afiSrm  the  value  of  prayer  and  religion  in  the  lives  of  our  children  and 
our  fellow  Americans,  and  we  recognize  that  current  constitutional  doctrine  and  federal  laws  already 
protect  the  right  of  bee  religious  e}q>ressioiL 

J_/ike  most  Americans,  we  oppose  government  intrusion  in  religious  practice.  America's  religious 
diversity  is  the  direct  result  of  our  historical  commitment  to  protecting  church  from  state.  We  endorse 
again  those  protections  and  call  on  our  elected  representatives  to  reject  any  weakening  proposals. 

Sincerely, 

(Signatories  are  listed  alphabetically  within  their  home  state) 

Rev.  Paul  Bortz,  (Unitarian  Universalist) 

Rev.  Catherine  Nichols,  (Epsicopalian) 

Rabbi  Joel  Soffin,  (Jewish) 

Father  Thomas  F.  Vigliotta,  (Catholic) 

Rabbi  Dr.  Steven  L.  Jacobs,  Temple  B'nai  Sholom,  (Jewish),  Huntsville,  AL 

Rev.  Doak  M.  Mansfield,  Unitarian  Universalist  Church  of  Huntsville,  (Unitarian 

Universalist),  Huntsville,  AL 
Rabbi  Jonathan  Miller,  Emanu-El,  (Jewish),  Birmingham,  AL 
Dr.  Howard  W.  Roberts,  Auburn  First  Baptist  Church,  (Baptist),  Auburn,  AL 
Rev.  Joseph  L.  Carucci,  (Lutheran),  Paradise  Valley,  AZ 
Rev.  Dr.  Donald  H.  Heinrich,  Shadow  Rock  Congregational  Church,  (United  Church  of 

Christ),  Phoenix,  AZ 
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Rev.  Canon  Harold  S.  Knight,  (Episcopal),  Misa,  AZ 

Albert  E.  Lovejoy,  (Unitarian  Universalist),  Prescott,  AZ 

Rabbi  David  C.  Pinkwasser, Temple  Emanuel  of  Tempe,  (Reform  Jewish),  Tempe,  AZ 

Rabbi  Kenneth  Segel,  (Jewish),  Phoenix,  AZ 

Rev.  Richard  L.  Smith,  First  Congregational  United  Church  of  Christ,  (United  Church  of 

Christ),  Tucson,  AZ 
Rabbi  Melanie  Aron,  Shir  Hadash,  (Jewish),  Los  Gatos,  CA 
Rabbi  Bradley  Shavit  Artson,  Congregation  Eilat,  (Jewish),  Mission  Viejo,  CA 
Rev.  Dr.  Lee  Baker,  Neighboriiood  Church,  (Unitarian  Universalist),  Pasadena,  CA 
Rev.  Betsy  Bennett,  (Episcopal),  Carmel,  CA 
Rabbi  Miriam  Biatch,  (Jewish),  Arieta,  CA 

Marilyn  Brody,  Unitarian  Church,  (Unitarian  Universalist),  San  Diego,  CA 
Rev.  F.W.  Brown,(Universal  Church  of  the  Master),  San  Mateo,  CA 
Rev.  Henry  H.  Bucker,  Sr.,  (Presbyterian),  Duarte,  CA 
Rabbi  Steven  A.  Chester,  (Jewish),  Oakland,  CA 

Rabbi  Hillel  Cohn,  Congregation  Emanu  El,  (Jewish  ),  San  Bemaudino,  CA 
Rev.  Dwayne  A.  Dawson,  All  Saints  Church,  (Episcopal),  Pasadena,  CA 
Rabbi  Denise  Eger,  Congregation  Kol  Ami,  (Jewish),  Los  Angeles,  CA 
Rabbi  Stephen  J.  Einstein,  Congregation  B'nai  Temple,  (Jewish),  Fountain  Valley,  CA 
Rabbi  Alan  Henkin,  Beth  Knesset  Bamidbar,  (Jewish),  Lancaster,  CA 
Bishop  C.  Gamett  Henning,  Sr.,  (African  Methodist  Episcopal),  Los  Angeles,  CA 
Rabbi  Bruce  Kadden, Temple  Beth  EI,  (Jewish),  Salinas,  CA 
Rabbi  Bemie  King,  Shir  Ha-Ma'alot,  (Jewish),  Irving,  CA 
Rabbi  Allen  Krause,  Temple  Beth  El,  (Jewish),  Mission  Viejo,  CA 
Rabbi  Howard  D.  Laibson,  Temple  Israel,  (Jewish),  Long  Beach,  CA 
Rev.  Dr.  Brandoch  L.  Lovely,  The  Neighborhood  Unitarian  Church,  (Unitarian 

Universalist),  South  Pasadena,  CA 
Rev.  Marguerite  D.  Lovett,  Unitarian  Universalist  Church  of  Long  Beach,  (Unitarian 

Universalist),  Long  Beach,  CA 
Rev.  Robert  J.  McGrathy,  (United  Church  of  Christ),  San  Fancisco,  CA 
Rev.  Robert  I.  Miller,  (Presbyterian),  Duarte,  CA 
Jeflfrey  Nevins,  (Non-Denominational),  San  Francisco,  CA 
Rabbi  Michael  Perelmuter,  (Jewish),  Santa  Monica,  CA 
Rev.  John  P.  Philon,  Universalist,  (Unitarian  Universalist),  Hyamyrom,  CA 
Rabbi  Gerald  Raiskin,  (Jewish),  Burlingzme,  CA 
Rabbi  Michael  A.  Robinson,  Shomrei  Torah,  (Jewish),  Santa  Rosa,  CA 
Rabbi  Sanford  E.  Rosen,  Peninsula  Temple  Beth  El,  (Jewish),  San  Mateo,  CA 
Cantor  Aviva  K.  Rosenbloom,  Temple  Israel  of  Hollywood,  (Jewish),  Los  Angeles,  CA 
Rabbi  Morris  L.  Rubinstein,  Valley  Beth  Israel,  (Valley  Beth  Israel),  San  Valley,  CA 
Rev.  Charles  G.  Schepel,  (United  Church  of  Christ),  Cypress,  CA 
Dorothy  Scott,  (Episcopal),  Santa  Paula,  CA 
Rev.  John  G.  Simmons,  (Lutheran),  Burbank,  CA 
Rabbi  Ruth  H.  Sohn,  (Jewish),  Los  Angeles,  CA 
Rabbi  H.  David  Teitelbaum,  Beth  Jacob,  (Jewish),  Redwood  City,  CA 
Rabbi  Martin  Weiner,  Sherith  Israel,  (Jewish),  San  Francisco,  CA 
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Rev.  Forrest  C.  Weir,  Westwood  Hills  United  Church  of  Christ,  (United  Church  of 

Christ),  Pacific  Palisades,  CA 
Ms.  Dorothy  Abercrombie,  Calvary  Presbyterian  Church,  (Presbyterian),  Aurora,  CO 
Rev.  Charlie  Archibald,  Humanist  Society  of  the  Four  Comers,  (American  Humanist 

Society),  Durango,  CO 
Charles  A  Buswell,  (Roman  Catholic),  Pueblo,  CO 
Rev.  Gilbert  J.  Horn,  Mountview  Boulevard  Presbyterian  Church,  (Presbyterian),  Denver, 

CO 
Rev.  Beth  Robey  Hyde,  Parkview  Congregational  Church,  (United  Church  of  Christ), 

Aurora,  CO 
Rev.  Brad  F.  &  Mary  Sue  Rohwer,  (Presbyterian),  Estes  Park,  CO 
Rev.  Janet  Schlenker,  Presbytery  of  Denver,  (Presbyterian),  Auroa,  CO 
Rabbi  david  J.  Zucker,  Jewish  Community  Chaplain,  (Jewish),  Aurora,  CO 
Rabbi  Steven  Chatinover,  (Jewish),  West  Hartford,  CT 

Rev.  Ronald  T.  Evans,  First  Congregational  Church  of  Dorian,  (United  Church  of  Christ), 
Dorian,  CT 
Rev.  Robert  L.  Livingston,  First  Church  in  Windsor,  (United  Church  of  Christ),  Windsor, 

CT 
Rabbi  Robert  Orkand,Temple  Israel,  (Jewish),  Westport,  CT 
Rabbi  James  Prosnit,  B'nai  Israel,  (Jewish),  Bridge  Port,  CT 
Rev.  Kent  Siladi,(United  Church  of  Christ),  Guilford,  CT 
Rabbi  Howard  Sommer, Temple  Beth  Tikvah,  (Jewish),  Madison,  CT 
Rev.  Dr.  Norman  E.  Thomas,  (Reformed  Church  in  America), Woodstock,  CT 
Dr.  James  M.  Dunn,  Baptist  Joint  Committee,  (American  &  Southern  Baptist), 

Washington,  DC 
Stan  Hastey,The  Alliance  of  Baptists,  (Baptist),  Washington,  DC 
Rev  Dr.  Barron  Maberry,  (Lutheran),  Washington,  DC 
Rev.  Father  Romano  I.  Metz,  (Episcopalian),  Washington,  DC 
Dr.  John  F.  Steinbruck,  Luther  Place  Church,  (Lutheran), Washington,  DC 
Rev.  Janet  E.  Newman,  First  Unitarian  Society  of  Wilmington,  (Unitarian  Universalist 

Assocaition),  Wilmington,  DE 
Rev.  William  P.  Zelazny,  (Unitarian  Universalist),  Wilmington,  DE 
Dr.  Charles  W.  Bare,  (Disciples  of  Christ),  Miami,  FL 
Rabbi  Samuel  A.  Berman,  (Jewish),  Boca  Raton,  FL 
Rabbi  Janet  Bliss,  Temple  Kol  Ami,  (Jewish),  Plantation,  FL 
Rev.  Everett  P.  Bunck,  (Lutheran),  Ft.  Myers,  FL 
Rabbi  Michael  A.  Davis,  Temple  Beth  El  Israel,  (Jewish),  Ft.  Pierce,  FL 
Rabbi  Barry  Roger  Friedman,  Temple  Israel,  (Jewish),  Merrit  Island,  FL 
Rabbi  Theodore  H.  Gordon,  (Jewish),  Coral  Gables,  FL 
Brother  Benedict  Hill,  (Episcopal),  Miami  Beach,  FL 

Rev.  Thomas  M.  Hogg,  Presbyterian  Church  in  the  U.S.A.,  (Presbyterian),  Melbourne,  FL 
Rev.  Allen  HoUis,  Union  Congregation  Church,  (United  Church  of  Christ),  West  Palm 

Beach,  FL 
Pastor  John  E.  Hugus,  (Lutheran),  Pensacola,  FL 
Rabbi  Ralph  P.  Kingsley,Temple  Sinia  of  No.  Dade,  (Jewish),  North  NCami  Beach,  FL 
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Rabbj  Gary  Klein, Temple  Ahavat  Shalom,  (Jewish),  Pahn  Harbor,  FL 

Rabbi  Shlomo  Levine,  (Jewish),  West  Palm  Beach,  FL 

Rabbi  Norman  Lipson,  Temple  Beth  El,  (Reform),  Hollywood,  FL 

Beatrice  Lovelace,  Faith  United  Church  of  Christ,  (United  Church  of  Christ),  Clearwater, 

FL 
Rev.  Elizabeth  McMaster,Unitarian  Universalist  Church  of  Ft.  Lauderdale,  (Unitarian 

Universalist),  Oakland  Park,  FL 
Rev.  Lois  M.  Powell,United  Church  in  Tallahassee,  (United  Church  of  Christ), 

Tallahassee,  FL 
Rev.  William  V.  Ring,  (United  Church  of  Christ),  Ft.  Lauderdale,  FL 
Rabbi  Aaron  D.  Rubinger,  Cong.  Oheu  Shalom,  (Jewish),  Orlando,  FL 
Rev.  Dr.  Raleigh  E.  Sain,  (United  Methodist),  Wmter  Haven,  FL 
Rabbi  Alan  Sherman,  (Jewish),  West  Palm  Beach,  FL 
Pastor  Dale  C.  Bronner,  Word  of  the  Faith  Family  Worship  Center,  (Interdemoninational), 

East  Point,  GA 
Christopher  T.  Copeland,  Oakhurst  Baptist  Church,  (American  Baptist),  Deactur,  GA 
Rabbi  Uri  Goren,Temple  Beth  Israel,  (Jewish),  Macon,  GA 
Pastor  Oliver  J.  Haney,  Jr.,  New  Horizons  Church  of  God  In  Christ,  (Church  of  God  In 

Christ),  East  Point,  GA 
Dr.  Oliver  J.  Haney,  Jr.,  Charles  Harrison  Mason  Seminary,  (Church  of  God  In  Christ), 

Atlanta,  GA 
Rabbi  Shalom  Lewis,  (Jewish),  Marietta,  GA 
Mona  M.  Millikan,  (United  Methodist),  Atlanta,  GA 
Marvin  L.  Morgan,  Atlanta  Good  Shepard  Community  Church,  (United  Church  of  Christ), 

Atlanta,  GA 
Rabbi  Jordan  M.  Parr,  Children  of  Israel,  (Reform  Jewish),  Augusta,  GA 
Pastor  Lanny  Peters,  Oakhurst  Baptist  Church,  (American  Baptist),  Decatur,  GA 
Rev.  Floyd  N.  Rhodes,  Jr.,  Presbytery  of  Greater  Atlanta,  (Presbyterian),  Atlanta,  GA 
Dr.  Joseph  L.  Roberts,  Jr.,  (Baptist),  Atlanta,  GA 
Administrative  Dean  David  L.  Wallace,  (Presbyterian),  Atlanta,  GA 
Deanna  L.  White,  (Baptist),  Atlanta,  GA 
Rise  Mary  Williamson,  Emmanuel  AME  Zion  Church,  (African  Methodist  Episcopal 

Zion),  Stone  Mountain,  GA 
Pastor  Frederick  A.  Williamson,  Emmanuel  A.M.E.  Zion  Church,  (African  Methodist 

Episcopal  Zion  Church),  Stone  Mountain,  GA 
Rabbi  Mark  Zimmerman,  Beth  Shalom,  (Jewish),  Atlanta,  GA 

Rev.  Jerry  Avise-Rouse,  Milo-Green  Plain-Liberty  Center,  (United  Methodist),  Milo,  lA 
Rev.  Kevin  S.  Cameron,  Visitation  and  Guadalupe  Parishes/Hispanic  Ministry,  (Roman 

Catholic),  Des  Moines,  lA 
Rev.  Karen  Chakoian,  (Presbyterian),  Des  Moines,  LA 
Alan  L.  Egly,  (Unitarian  Universalist  Association),  Davenport,  lA 
Rev.  Russell  L.  Fate,  (United  Church  of  Christ),  Iowa  City,  lA 
David  L.  Keely,  St.  Mary's,  (Catholic),  Iowa  City,  lA 
Rev.  Mary  Pope,  (United  Methodist),  Des  Moines,  lA 
Randall  J.  Roth,  (Mennonite),  Des  Moines,  lA 
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Rev.  Lynn  A.  Ryon,  (United  Methodist),  Fort  Dodge,  lA 

Rabbi  Neil  S.  Sandler,  Tifereth  Israel  Synagogue,  (Jewish),  Des  Moines,  lA 

Pastor  Emeritus  Gayle  V.  Strickler,  Urbandale  United  Church  of  Christ,  (United  Church 

of  Christ),  New  Virginia,  LA 
Rev.  Robert  R.  Williams.  (United  Church  of  Christ),  McGregor,  LA 
Rev.  Earl  M.  Bengtson,  (Lutheran),  Chicago,  IL 
Dr.  Edward  Bergstraesser,  First  United  Church  of  Oak  Park,  (United  Church  of  Christ), 

Oak  Park,  IL 
Rabbi  Marc  E.  Berkson,  Temple  Judea  Mizpah,  (Jev^sh),  Skokie,  IL 
Sister.  Marge  Boyle,  (Roman  Catholic),  Chicago  ,  IL 

Rabbi  Gary  S.  Gerson,  Oak  Park  Temple  B'nai  Abraham  Zion,  (Jewish),  Oak  Park,  IL 
Shirlee  Goldsman-Herzog,  Temple  Shalom-Chicago,  (Judaism),  Northbrook,  IL 
Rev.  Dr.  Sherman  G.  Hicks,  (Lutheran),  Chicago,  IL 
Rev.  Ray  K.  Kistler,  (United  Church  of  Christ),  Quincy,  IL 
Rev.  Jane  E.  Knowles,  (United  Church  of  Christ),  Byron,  IL 
Rev.  William  N.  Lovell,  Presbytery  of  Chicago,  (Presbyterian),  Chicago,  IL 
Robert  J.  &  Alice  H.  Marshall,  (Lutheran),  Chicago,  IL 
Rabbi  Amy  L.  Memis,  B'nai  Jehoshua  Beth  Elohim,  (Jewish),  Glenview,  IL 
Rev.  John  O.  H.  Noer,  St.  John  United  Church  of  Christ,  (United  Church  of  Christ), 

Chicago  Heights,  IL 
Rev.  Dr.  Timm  Peterson,  (United  Church  of  Christ),  Chicago,  IL 

Sister  Donna  Quinn,  National  Coalition  of  American  Nuns,  (Catholic),  Evergreen  Park,  IL 
Rev.  Wolfgang  Roth,  (United  Church  of  CanadaAJnited  Methodist),  Evanston,  IL 
Rev.  Paul  H.  Rutgers,  Presbytery  of  Chicago,  (Presbyterian),  Chicago,  IL 
Pastor  David  Sickelka,  Grantfork  United  Church  of  Christ,  (United  Church  of  Christ), 

Highland,  IL 
Dr.  Chris  E.  Stout,  (Christian),  BuflFalo  Grove,  IL 
Rev.  Clark  Wills,  All  Saints  Church,  (Episcopal),  Chicago,  IL 
Rev.  Dr.  J.  Robert  Zinn,  (United  Church  of  Christ),  Waukegan,  IL 
Rabbi  Morley  Feinstein,  Temple  Beth-El,  (Jewish),  South  Bend,  IN 
Rev.  William  A.  Huenemann,  (United  Church  of  Cjrist),  Fort  Wayne,  IN 
Rev.  John  J.  Staton,  (United  Church  of  Christ),  Carmel,  IN 
Marcia  Baum,  (Jewish),  Wichita,  KS 
Nancy  Brown,  Stanley,  KS 

David  H.  Goldstein,  Jewish  Community  Telations  Bureau,  (Jewish),  Overiand  Park,  KS 
Barbara  &  James  M.  Holzmark,  New  Reform  Temple,  (Jewish),  Leawood,  KS 
Rabbi  Mark  H.  Levin,  Congregation  Beth  Torah,  (Jewish),  Overland  Park,  KS 
Jean  Lilley,  (Lutheran),  Lawrence,  KS 

Rev.  Robert  H.  Meneilly,  Village  Presbyterain  USA,  (Presbyterian),  Prairie  Village,  KS 
M.S.  Mahrya  Monson,  Fountain  of  Hope  Lutheran  Fellowship,  (Lutheran),  Kansas  City, 

KS 
Pastor  Cynthia  Schnerath,  (Lutheran),  Shawnee  Mission,  KS 
Rev.  James  F.  HoUaday,  Jr.,  (Southern  Baptist),  Louisville,  KY 
Father  H.  Paul  Osborne,  (Episcopal),  Garrison,  KY 
Rabbi  David  L.  Kline,  B'nai  Israel,  (Jewish),  Monroe,  LA 
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Rev.  William  P.  Richardson,  Jr.,  (Episcopal),  New  Orleans,  LA 

Rev.  Dr.  Charles  V.  Bergstrom  ,  (lAitheran),  W.  Yarmouth,  MA 

Dr.  Robert  W.  Bermudes,  (United  Church  of  Christ),  Chatham,  MA 

President  John  A.  Buehrens,  Unitarian  Universalist  Association,  (Unitarian  Universalist 

Association),  Boston,  MA 
Rev.  Bennie  E.  Clasten,  Jr.,  Massachusetts  Cinference  United  Church  if  Christ,  (United 

Church  of  Christ),  Framingham,  MA 
Rev.  Robert  W.  Gardiner,  First  Congregational  Church,  (United  Church  of  Christ), 

Southampton,  MA 
Rev.  John  Gibbons,  First  Parish  in  Bedford,  (Unitarian  Universalist),  Bedford,  MA 
Rabbi  Emeritus  Albert  S.  Goldstein,  Ohabei  Shalom,  (Reform  Jewish),  Brookshire,  MA 
Rabbi  Elias  J.  Lieberman,  Falmouth  Jewish  Congregation,  (Jewish),  East  Falmouth,  MA 
Rev.  David  J.  Miller,  (Unitarian  Universalist),  Holden,  MA 
Rev.  Gordon  S.  Nelson,  First  Lutheran  Church,  (Lutheran),  Marstons  Mills,  MA 
Rev.  Charles  Blustein  Ortman,  First  Parish  Church,  (Unitarian  Universalist),  Fitchburg, 

MA 
Rabbi  Shoshana  M.  Perry,  (Jewish),  Lexington,  MA 
Rev.  Luther  C.  Pierce,  (United  Church  of  Christ),  Cummington,  MA 
Rev.  Edward  A.  Roberts,  (Roman  Catholic),  Marsh  Field,  MA 
Rev.  Donna  Schaper,  (United  Church  of  Christ),  Amherst,  MA 
Elizabeth  Simon,  Unitarian  Universalist  Society  of  Greater  Springfield,  (Unitarian 

Universalist),  Hamysden,  MA 
Betsy  Wilson,  Trinity  Church,  (Episcopal),  Concord,  MA 
Rabbi  Cary  David  Yales,  (Jewish),  Lexington,  MA 
Minister  James  M.  Bank,  Unitarian  Universalist  Church  of  Silver  Spring,  (Unitarian 

Universalist  Association),  Silver  Spring,  MD 
Gustav  Buchdahl,  Temple  Emanuel,  (Jewish),  Reistertown,  MD 
Rev.  Patrick  Conover,  (United  Church  of  Christ),  Silver  Spring,  MD 
Ms.  Denise  Esslinger,  Foster  Memorial  Congregational  Church,  (United  Church  of 

Christ),  Springfield,  MD 
Sister  Maureen  Fiedler,  SL,  Sisters  of  Loretto,  (Catholic),  Brentwood,  MD 
Minister  Jeannine  Gramick,  Roman  Catholic,  School  Sisters  of  Notre  Dame,  (Roman 

Catholic),  Timoniura,  MD 
Rev.  John  R.  Houck,  (Lutheran),  Baltimore,  MD 
Ph.  D.  Mary  E.  Hunt,  Women's  Alliance  for  Theology,  Ethics  &  Ritual,  (Roman 

Catholic),  Silver  Spring,  MD 
Dr.  Dan  Ivins,  (Baptist),  Silver  Spring,  MD 
Rev.  Dr.  Raymond  T.  Moreland,  John  Wesley  United  Methodist,  (United  Methodist), 

Hagerstown,  MD 
Rabbi  Mark  J.  PanoS;  (Jewish),  Columbia,  MD 
Rabbi  Charles  P.  Rabinowitz,  (Jewish),  Hagerstown,  MD 

Rabbi  Murray  Saltzman,  Baltimore  Hebrew  Congregation,  (Jewish),  Baltimore,  MD 
Rev.  Cynthia  A.  Snavely,  Unitarian  Universalist  Congregation  of  Columbia,  (Unitarian 

Universalist),  Columbia,  MD 
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Rev.  Rodney  E.  Thompson,  Paint  Branch  Unitarian  Universalist  Church,  (Unitarian 

Universalist  Association),  Adelphi,  MD 
Rev.  Wes  Toeppes,  Director  of  Pastoral  Cadre-  D.  C.  Village,  (Lutheran),  Oxon  Hill,  MD 
Rev.  Paul  Vali,  (United  Church  of  Christ),  Riverdale,  MD 
Rev.  J.  Brent  Walker,  Baptist  Joint  Connittee,  (Baptist),  Gaithersburg,  MD 
Rev.  Kenneth  B.  Wyatt,  (United  Church  of  Christ),  Frederick,  MD 
Rev.  William  McP.  Bigelow,  The  Union  Church  of  Northeast  Harbor,  (United  Church  of 

Christ),  Northeast  Harbor,  ME 
Rev.  Robert  D.  Hotelling,  (United  Church  of  Christ),  East  Wilton,  ME 
Rev.  Clayton  F.  Reed,  Somesville  Union  Meeting  House,  (United  Church  of  Christ),  Bass 

Harbor,  ME 
President  Sheila  Shaffer,  Temple  Beth  El,  (Jewish),  Augusta,  ME 
Alfred  Vail,  Life  Fellow  Academy  of  Parish  Clergy,  (Episcopal),  Portland,  ME 
Rev.  J.  Mark  Worth,  Unitarian  Universalist  Church  of  Ellsworth,  (Unitarian  Universalist), 

Ellsworth,  ME 
Rabbi  Julian  I.  Cook,  (Jewish),  West  Bloomfield,  MI 
Rev.  Marion  de  Velder,  Hope  Church,  (Protestant-  Reformed  Church  in  America), 

Holland,  MI 
Rev.  Elizabeth  Morris  Downie,  (Episcopal),  Fenton,  MI 
Rev.  Lawrence  T.  Foster,  The  Calvary  Baptist  Church,  (American  &  Progressive  Natural 

Baptist),  Detroit,  MI 
Rev.  Nicholas  Hoop,  m,  Plymouth  United  Church  of  Christ,  (United  Church  of  Christ), 

Detroit,  MI 
Rabbi  David  J.  B.  Krishef,  Ahavas  Israel,  (Jewish),  Grand  Rapids,  MI 
Drs.  Walter  J.  &  Mary  G.  Ligon,  (United  Methodist),  Pentwater,  MI 
Bishop  H.  Coleman  McGehee,  Episcopal  Diocese  of  Michigan,  (Episcopal),  Bloomfield 

Township,  MI 
Rev.  C.  William  Pearson,  Calvary  Lutheran  Church,  (Lutheran),  Southfield,  MI 
Rev.  Richard  D.  Rowlands,  (United  Church  of  Christ),  Lowell,  MI 
Rev.  Walter  Shieman,  St.  Paul's  Epsicopal  Church,  (Episcopal),  Brighton,  MI 
Rabbi  M.  Robert  Syme,  Temple  Israel,  (Jewish),  West  Bloomfield,  MI 
Sylvia  Whitmer,  W.  Bloomfield,  MI 
Rabbi  B.  Elka  Abrahamson,  (Jewish),  St.  Paul,  MN 
James  H.  Bell,  (Presbyterian),  Saint  Paul,  MN 
Minister  Emertius  John  Cummins,  First  Universalist  Church,  (Unitarian  Universalist), 

Minneapolis,  MN 
Pastor  Paul  A.  Hesterberg,  First  Lutheran  Church  of  Winthrop,  (Lutheran),  Winthrop, 

MN 
Rev.  Sarah  Oelberg,  Nora  Unitarian  Universalist  Church,  (Unitarian  Universalist),  Hanska, 

MN 
Pres./CEO  Mark  A.  Peterson,  (Lutheran),  St.  Paul,  MN 
Rev.  J.  Samuel  Shelby,  Appleton  First  Congregational,  (United  Church  of  Christ). 

Appleton,  MN 
Rev.  Margaret  S.  Strodtz,  (Presbyterian),  Arden  Hills,  MN 
Rabbi  Martin  E.  Zinkow,  Mount  Zion  Temple,  (Jewish),  St.  Paul,  MN 


Rev.  Dr.  Jack  A.  Batten,  (United  Church  of  Christ),  Manchester,  MO 

Rev.  John  N.  Billings,  (Reorganized  Church  of  Jesus  Christ  of  the  Latter  Day  Saints),  St. 

Louis,  MO 
Rev.  George  W.  Burgin,  (United  Methodist),  St.  Louis,  MO 
Dr.  J.  Daniel  Day,  First  Baptist  Church,  (American  Baptist),  Columbia,  MO 
Clerk  Vera  J.  Elleson,  Penn  Valley  Frioids,  (Society  of  Friends,  Quaker),  Kansas  City, 

MO 
Rabbi  Jerome  W.  Grollman,  United  Hebrew  Congregation,  (Jewish),  St.  Louis,  MO 
Dr.  Anton  K.  Jacobs,  (United  Church  of  Christ),  Liberty,  MO 
Rev.  Dr.  Martin  V.  Rafanan,  (LuthCTan).  St.  Louis,  MO 
Rabbi  Jeffiey  Sti£&nan,  Shaare  Emeth,  (Jewish),  St.  Louis ,  MO 
Rev.  Dr.  John  H.  Weston,  All  Souls  Unitarian  UniversaUst  Church,  (Unitarian 

Universalist),  Kansas  City,  MO 
Rev.  David  G.  Southcomb,  (Presbyterian),  Jackson,  MS 
Rev.  Robert  E.  Albritton,  Millbrook  Baptist  Church,  (Baptist),  Raleigh,  NC 
Rabbi  James  Bennett,  Temple  Beth  El,  (Jewish),  Charlotte,  NC 
Right  Rev.  W.  Crittenden,  (Episcopal),  Stokesdale,  NC 
Rabbi  Lucy  H.F.  Dinner,  (Jewish).  Raleigh,  NC 
Rev.  Dr.  David  B.  Earnest,  (Episcopal),  Pittsboro,  NC 
Rabbi  John  S.  Friedman,  Judea  Reform  Congregation,  (Jewish),  Durham,  NC 
Rabbi  Fred  Guttman,  (Reform  Jewish),  Greensboro,  NC 
Rev.  Dr.  Garland  Knott,  Professor  Emeritus  Methodist  College,  (United  Methodist), 

Fayetteville,  NC 
Rev.  Dr.  Doug  Reisner,  Unitarian  Universalist  Church  of  Charlotte, 

(Unitarian  Universalist  Association),  Charlotte,  NC 
Leigh  Anne  Yow,  Pullen  Memorial,  (Baptist),  Raleigh,  NC 
Rabbi  Aryeh  Azriel,  Temple  Israel,  (Jewish),  Omaha,  NE 
Rev.  Larry  Doerr,  (Presbyterian),  Lincobi,  NE 
Rev.  Lauren  D.  Ekdahl,  Trinity  United  Methodist  Church,  (United  Methodist),  Lincoln, 

NE 
Rev.  Roger  Mackey,  (Lutheran),  Omaha,  NE 
Rev.  E.  Barent  Grevatt,  Congregational  Church  of  Laconia,  (United  Church  of  Christ), 

Laconia,  NH 
Rev.  Robert  E.  Stiefel,  Christ  Episcopal  Church,  (Episcopal),  Portsmouth,  NH 
Rabbi  H.  Philip  Berkowitz,  (Jewish),  Washington  Township,  NJ 
Rabbi  Julius  Funk,  (Jewish),  Highland  Parte,  NJ 
Rabbi  Eric  S.  Gurvis,  (Jewish),  Teaneck,  NJ 
Rev.  Dr.  Anthony  T.  Padovano,  Catholic  Pastor  of  Inclusive  Community,  (Catholic), 

Morris  Plains,  NJ 
Rabbi  Sally  J.  Priesand,  Monmouth  Reform  Temple,  (Jewish),  Tinton  Falls,  NJ 
Rabbi  Elizabeth  RoUe,  Temple  B'nai  Shalom,  (Jewish),  East  Brunswick,  NJ 
Rabbi  Donald  A  Webster,  Temple  Rodem  Torah,  (Jewish),  Marlboro,  NJ 
Leon  Woroshin,  Temple  Beth  Shalom,  (Jewish),  Livingston,  NJ 
Rabbi  Cyril  A.  Stanway,  Beth  El,  (Jewish),  Las  Cruces,  NM 
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Rev.  Manfred  K.  Bahmann,  Zion-St.  Mark's  Lutheran  Church,  (Lutheran),  New  York, 

hfY 
Rabbi  Bernard  H.  Bloom,  Gates  of  Heaven,  (Jewish),  Schenectady,  NY 
Dr.  William  M.  Briggs,  New  York  Conference,  (United  Church  of  Christ),  Syracuse,  NY 
Cantor  Norma  Bruce,  B'nai  Israel,  (Jewish),  Shrub  Oak,  NY 
Rev.  Sr.  Jean  Campbell,  (Episcopal),  Vails  Gate,  NY 

Rev.  Dr.  Merriel  L.  Codrell,  (Christian  Church  Disciples  of  Christ),  East  Aurora,  NY 
Rabbi  Darryl  P.  Crystal,  North  Shore  Synagogue,  (Jewish),  Syossel,  NY 
Rev.  John  A.  Ekman,  The  Presbyterian-New  England  Congregational  Church, 

(Presbyterian),  Saratoga  Springs,  NY 
Rabbi  Helen  Ferris,  Temple  Israel  of  Northern  Westchester,  (Jewish),  Croton-on-Hudson, 

NY 
Rev.  Ralph  E.  Fogg,  St.  Andrew's  Episcopal  Church,  (Episcopal),  New  Paltz,  NY 
Rabbi  Carla  Freedman,  Temple  Beth  Israel,  (Union  of  American  Hebrew  Congregations), 

Pittsburgh,  NY 
Rabbi  Lee  Friedlander,  Reconstructionist  Synagogue  of  the  North  Shore,  (Jewish),  Roslyn 

Heights,  NY 
Rev.  Louis  L.  Gioia,  St.  Sebastian's  Parish  Association,  (Catholic),  New  York,  NY 
Rabbi  Linda  Henry  Goodman,  Union  Temple  of  Brooklyn,  (Jewsh),  Brooklyn,  NY 
Rabbi  Joel  S.  Goor,  Mrtropolitan  Synagogue  of  New  York,  (Jewish),  New  York,  NY 
Rev.  Allen  V.  Harris,  Park  Avenue  Christian  Church,  (Disciples  of  Christ),  New  York, 

NY 
Rev.  John  H.  Hatt,  (Presbyterian),  Elizabethtown,  NY 

Rabbi  Jeffrey  Hoffman,  Congregation  Sons  of  Israel,  (Jewish),  Upper  Nyack,  NY 
Rabbi  Allen  S.  Kaplan,  New  York  Federation  of  Reform  Synagogues,  (Jewish),  New 

York,  NY 
Rabbi  David  Katz,  (Jewish),  Staten  Island,  NY 
Rabbi  Myron  Kinberg,  (Jewish),  East  Hampton,  NY 
Rabbi  Stephen  A.  Klein,  (Jewish),  Scarsdale,  NY 
Rabbi  Douglad  E.  Krantz,  (Jewish),  Armonk,  NY 
Rev.  Brian  F.  Krause,  (United  Church  of  Christ),  Honeoye,  NY 
Rabbi  Charles  A.  Kroloff",  Temple  Emanu-El  of  Westfield,  (Jewish),  Westfield,  NY 
Rabbi  Joy  Levitt,  Reconstructionist  Synagogue  of  the  North  Shore,  (Jewish),  Roslyn 

Heights,  NY 
Rabbi  Charles  D.  Lippman,  B'nai  Chaim  -Georgetown,  CT,  (Jewish),  New  York,  NY 
Rev.  Herman  E.  Luben,  (Reformed  Church  in  America),  Loudinville,  NY 
Rabbi  J.  Rolando  Matalon,  B'nai  Jeshurun,  (Jewish),  New  York,  NY 
Rev.  Christopher  P.  Ney,  (Disciples  of  Christ),  Brooklyn,  NY 
Pastor  G.  William  Pattison,  Valley  Falls  United  Methodist  Church,  (United  Methodist), 

Valley  Falls,  NY 
John  Wade  Payne,  Park  Avenue  Christian  Church,  (Disciples  of  Christ),  New  York,  NY 
Rabbi  Daniel  Pemick,  Beth  Am  Temple,  (Jewish),  Pearl  River,  NY 
Rev.  Thomas  J.  Philipp,  Community  Presbyterian  Church,  (Presbyterian),  Merrick,  NY 
Rev.  J.  Larry  Phillips,  (American  Baptist),  Schenectady,  NY 
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Rev.  Robert  L.  Pierce,  The  Long  Island  Council  of  Churches,  (American  Baptist), 

Hempstead,  NY 
Rabbi  Robert  Raab,  (Jewish),  Wantagh,  NY 
Rabbi  Peter  J.  Rubinstein,  (Jewish),  New  York,  NY 
Rabbi  Alexander  M.  Schindler,  President  Union  of  American  Hebrew  Congregation, 

(Jewish),  New  York  City,  NY 
Rabbi  George  M.  Stem,  Temple  Beth  Torah,  (Jewish),  Upper  Nyack,  NY 
Rev,  Carolyn  J.  Strack,  (United  Methodist),  Richmond  Hill,  NY 
Rabbi  Brooks  R.  Susman,  Temple  Israel,  (Jewish),  Lawrence,  NY 
Rev.  George  W.  Webber,  New  York  Theological  Seminary,  (United  Church  of  Christ), 

New  York,  NY 
President  Barbara  G.  Wheeler,  Auburn  Theological  Seminary,  (Presbyterian),  New  York, 

NY 
Rabbi  Paula  Jayne  Winnig,  Temple  Sinai  of  Long  Island,  (Jewish),  Lawrence,  NY 
Rev.  William  L.  Wipfler,  (Episcopal),  East  Rockaway,  NY 
Rev.  Cynthia  J.  Adock,  (Disciples  of  Christ),  Columbus,  OH 
Rev.  Cynthia  J.  Adock,  (Disciples  of  Christ),  Columbus,  OH 
Rabbi  Howard  L.  Apothaker,  (Jewish),  Columbus,  OH 
Rev.  Douglas  B.  Bailey,  (United  Church  of  Christ),  Grove  City,  OH 
Rev.  Robert  J.  Baldauf,  (United  Church  of  Christ),  Massillon,  OH 
Rabbi  Robert  B.  Barr,  (Jewish),  Cincinatti,  OH 
Rabbi  P.  Irving  Bloom,  (Jewish),  Dayton,  OH 
Minister  Berma  A.  Buehler,  (United  Church  of  Christ),  Dover,  OH 
Rev.  Barbara  J.  Cooke,  Unitarian  Universalist  Fellowship  ,  (Unitarian  Universalist), 

Wooster,  OH 
Rev.  Dr.  Thomas  E.  Dipko,  United  Church  Board  for  Homeland  Ministries,  (United 

Church  of  Christ),  Cleveland  ,  OH 
Dr.  Robert  M.  &  Mary  Sue  Fowler,  First  Congregational  Church  of  Christ,  (United 

Church  of  Christ),  Berea,  OH 
Rev.  Mary  Susan  Gast,  (United  Church  of  Christ),  Cleveland,  OH 
Rev.  W.  Evan  Golder,  (United  Church  of  Christ),  Cleveland,  OH 
Rev.  Leslie  H.  Heyboer,  (Unitarian  Universalist),  Cincinnati,  OH 
Rev.  Ted  Jones,  (Presbyterian),  Cleveland  Heights,  OH 
Rev.  Donald  King,  Lutheran  Campus  Ministry  of  Cleveland,  (Lutheran),  Cleveland 

Heights,  OH 
Dr.  Ronald  M.  Patterson,  Shiloh  Church,  (United  Church  of  Christ),  Dayton,  OH 
Rev.  R.  Keith  Rhoden,  (United  Methodist),  Toledo,  OH 
Rev.  Glenn  J.  Royer,  Trinity  United  Church  of  Christ,  (United  Church  of  Christ),  Canal 

Fulton,  OH 
Rev.  Charles  V.  Sandrock,  (Lutheran),  Columbus,  OH 
Dr.  Paul  H.  Sherry,  President  of  (United  Church  of  Christ),  Cleveland,  OH 
Rev.  Richard  D.  Speicher,  (Church  of  the  Brethren),  North  Lima,  OH 
Rabbi  Susan  B.  Stone,  Temple  Beth  Shalom-  Hudson  OH,  (Jewish),  South  Euclid,  OH 
Rev.  Robert  Walcott,  St.  Augustine's,  (Episcopal),  Cleveland,  OH 
Laura  Cean  Wilson,  (United  Methodist),  Cridersville,  OH 
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Rev.  Richard  P.  Young,  (Catholic),  Dayton,  OH 

Rabbi  Gary  P.  Zola,  (Jewish),  Cincinnati,  OH 

Rabbi  Charles  P.  Sherman,  Temple  Israel,  (Reform  Jewish),  Tulsa,  OK 

Rev.  Gilbert  S.  Avery,  HI,  (Episcopal),  Eugene,  OR 

Rev.  Clark  S.  Enz,  (United  Methodist),  Portland,  OR 

Father  Stuart  K.  Frane,  (Angelican  Church  in  America),  Portland,  OR 

Rev.  Eugene  Ross,  (United  Church  of  Christ),  Portland,  OR 

Rev.  Charles  W.  Appel,  Jr.,  Church  of  the  Good  Samaritan,  (Episcopal),  Pittsburgh,  PA 

Pastor  Samuel  L.  Besecker,  (Lutheran),  Fayetteville,  PA 

Rev.  Harlan  Breininger,  (United  Church  of  Christ ),  Tun  Thorpe,  PA 

Chaplain  Kenneth  A.  Bumette,  (Southern  Baptist),  Lancasto-,  PA 

Rev.  James  M.  Crothers,  St.  Andrew's  Church,  (Presbyterian),  East  Berlin,  PA 

Rev.  &  Mrs.  David  M.  Dickson,  (United  Methodist),  Ephrata,  PA 

Rev.  Richard  H.  Englund,  (Lutheran),  Gettysburg,  PA 

Rabbi  Michael  L.  Feshbach,  Temple  Anshe  Hesod,  (Jewish),  Ene,  PA 

Rabbi  James  A.  Gibson,  (Reform  Jewish),  Pittsburgh,  PA 

Rabbi  Constance  A.  Golden,  Old  York  Road  Temple-Beth  Am,  (Jewish),  Abington,  PA 

Rev.  Dr.  Stephen  Dirk  Harris,  (Episcopal),  Waynesboro,  PA 

Rev.  Norman  A.  Hjelm,  Faith  &  Order,  National  Coundl  of  the  Churches  of  Christ  in  the 

USA,  (Lutheran),  Wynnewood,  PA 
Rev.  Doug  N.  Hodges,  (United  Church  of  Christ),  Greencastle,  PA 
Rev.  Paul  G.  Hull,  (Unitarian  Universalist),  Wyomissing,  PA 
Rabbi  Michael  Joseph,  (Reform  Jewish),  Kingston,  PA 
Rev.  L.J.  Karschner,  (Lutheran),  York,  PA 
Rabbi  Richard  L.  Klein,  (Jewish),  Wynnewood,  PA 

Rabbi  Robert  S.  Leib,  Old  York  Rd.  Temple-Beth  Am,  (Jewish).  Abington,  PA 
Mr.  Dugan  McGinley,  DignityAJSA,  (Roman  Catholic),  Philadelphia,  PA 
Rev.  John  C.  Nesbitt,  (United  Methodist),  Broomall,  PA 
Rev  Anthony  SavoL,  Universal  Life  Church,  (Universalist),  Albion,  PA 
Rev.  &  Mrs.  Dale  &  Darlene  Scott,  Central  Baptist  Church,  (American  Baptist),  Wayne, 

PA 
Rev.  Alexander  Seabrook,  (Episcopal),  Wilkes  Barre,  PA 
Rabbi  Mayer  William  Selekman,  Temple  Sholom,  (Jewish),  Broomall,  PA 
Rev.  James  L.  Shelton,  Messiah  Lutheran  Church,  (Lutheran),  Newton  Square,  PA 
Rev.  Edward  S.  Sykes,  (Episcopal),  Blue  Ridge  Summit,  PA 
Rev.  J.  Kenneth  Traugers,  St.  Luke's  United  Church  of  Christ,  (United  Church  of  Christ), 

Lancaster,  PA 
Rev.  &  Mrs.  Arthur  &  Sara  Yeagy,  (Lutheran),  Middletown,  PA 
Rabbi  Marjorie  Yudkin,  (Reform),  Easton,  PA 

Rev.  Dr.  Tay  Taroya,  Church  of  Inspiration,  (Pan-D«iominationaI),  Pajardo,  PR 
Rev.  Daniel  Burke,  St.  Martin's  Episcopal  Church,  (Episcopal),  Providence,  RI 
Rev.  Jan  W.  Nunley,  (Episcopal),  Middletown,  RI 
Rev.  David  S.  Blackshear,  (Pre^yterian),  Charleston,  SC 
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TESTIMONY 

OF 

HOWARDM.  SQUADRON 

ON  BEHALF  OF 

THE  AMERICAN  JEWISH  CONGRESS 

AT  A  HEARING  OF 

THE  SUBCOMMITTEE  ON  THE  CONSmUTION 

OF 

THE  HOUSE  JUDICIARY  COMMTTTEE 

Mr.  Chairman  and  members  of  the  subcommittee. 

My  name  is  Howard  Squadron.  I  am  grateful  for  the  opportunity  to  testify  this  morning 
on  behalf  of  the  American  Jewish  Congress,  an  organization  with  which  I  have  been 
affiliated  for  over  40  years. 

I  am  the  senior  partner  of  the  New  York  law  firm  of  Squadron,  EllenofE^  Plesent  and 
Scheinfeld.  Early  in  my  legal  career,  I  worked  on  the  staff  of  the  American  Jewish  Congress 
("AJCongress").  After  returning  to  private  practice  I  remained  active  with  AJCongress, 
serving  as  president  of  its  New  York  Metropolitan  Region,  chairman  of  its  Commission  on 
Law  and  Social  Action  and  its  Governing  Council,  eventually  serving  for  six  years  as  its 
President  I  served  as  well  as  Chairman  of  the  Conference  of  Presidents  of  Major  American 
Jewish  Organizations. 
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My  biography  is  relevant  not  so  that  you  will  know  who  I  am.  Rather,  I  recount  this 
involvement  the  Jev«sh  community  over  a  long  period  of  time  because  it  is  during  this  period 
of  time  that  the  law  of  church-state  separation  was  shaped,  and  has  come  to  the  point  where 
we  are  today.  And  during  that  same  period,  by  no  coincidence,  the  Jewish  commimity 
flourished.  Indeed  our  society  as  a  whole  is  much  better  off  because  of  the  decisions  of  the 
Supreme  Court  in  this  field. 

Today,  this  Committee  is  considering  whether  the  Supreme  Court  has  gone  astray, 
whether  the  doctrine  of  the  separation  of  church  and  state  has  become  an  engine  of 
suppression,  and  whether  a  constitutional  amendment  is  necessary  to  correct  supposed 
injustices  which  the  Court  has  perpetrated.  My  answer  to  all  of  these  questions  is  a  decisive 
no. 

The  major  areas  of  contention  relate  to  prayers  in  the  schools,  aid  to  parochial  schools 
and  access  of  reUgjous  speech  on  equal  terms  with  non-religious  speech.  I  will  concentrate 
on  the  first  of  these.  The  claims  of  hostility  toward  reUgious  speech  is  no  longer  tenable  in 
light  of  the  decisions  last  month  in  Capitol  Square  Review  and  Advisory  Board  v.  Pinette  and 
Rosenberger  v.  Rector,  University  of  Virginia,  in  which  flie  Supreme  Court  upheld  claims 
that  government  had  unfairly  discriminated  against  religious  speech.  We  fi^nkly  thought  the 
cases  more  di£5cult  than  the  Court  did,  but  it  is  Ae  Court  whose  decision  counts.  And  those 
decisions  are  hardly  imprecedented.  Each  built  on  cases  dating  at  least  to  Widmar  v.  Vincent, 
(1981),  through  Westside  Bd  ofEduc.  v.  Mergens,  (1989)  and  Lamb's  Chapel  v.  Center 
Moriches  I.S.D,  (1993). 

Pinette  and  Rosenberger  do  not  purport  to  end  all  discussion  on  Aese  issues.  A  majority 
of  the  justices  in  Pinette  afiSrraed  that  there  is  no  blanket  exception  for  religious  speech  firom 
the  EstabUshment  Clause  and  that  there  will  be  cases  where  tiie  nominally  private  speech  will 
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really  be  state  speech,  subject  to  the  Establishment  Clause.  But  this  impressive  line  of  cases, 
almost  all  of  which  were  decided  by  large  margins,  means  that  the  general  solicitude  for 
religious  speech  will  cany  the  day  in  all  but  the  closest  of  cases.  Only  an  incompetent 
lawyer  would  ignore  the  cumulative  weight  of  these  decisions.  And  the  remaining  hard 
cases,  where  different  constitutional  principles  clash,  do  not  lend  themselves  to  resolution 
by  the  coarse  instrument  of  constitutional  amendment. 

My  answer  that  the  Court  has  by  and  large  handled  these  cases  correctly  does  not  depend 
solely  on  constitutional  history.  As  my  colleague  Norman  Redlich  testified  before  this 
Committee  several  weeks  ago,  the  overwhelming  consensus  of  constitutional  historians  is 
that  the  Court  has  generally  coirectly  interpreted  the  Establishment  Clause.  If  I  have  any 
criticism  of  the  Court,  it  is  that  it  has  sometimes  hesitated  to  apply  these  constitutional 
principles  in  cases  when  doing  so  would  cut  too  deeply  into  the  popular  culture.' 

Rather,  I  speak  as  one  who  saw  what  the  non-enforcement  of  the  Establishment  Clause 
meant  to  the  Jewish  community  in  the  middle  of  this  century.  I  saw,  spoke  to  and 
represented  the  children  caught  between  what  their  parents  taught  and  the  schools  did.  I 
spoke  to  Jewish  citizens  fearfiil  to  object  to  the  most  blatant  ofScial,  sectarian  practices  for 
fear  of  ostracism  or  worse. 

And  I  speak  not  only  as  one  who  has  had  a  career-long  interest  in  the  separation  of 
church  and  state.  I  speak  as  the  son  of  Jewish  immigrants  to  this  coimtry.  My  parents,  and 
thousands  of  other  Jews,  came  to  this  country  from  Eastern  Europe  seeking  to  enjoy  the 


'  I  have  in  my  mind  cases  like  Board  of  Education  v.  Allen,  392  U.S.  236  (1968) 
(upholding  the  loan  of  textbooks  to  parochial  schools);  and  Lynch  v.  Donnelly,  465  U.S.  668 
(1984)  (upholding  the  use  of  a  government  sponsored  creche  to  celebrate  Christmas). 
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promise  of  liberty  in  a  land  where  there  was  no  ofiBcially  sanctioned  religion,  where  the 
possibilities  for  their  children  would  not  be  limited  by  their  ancestral  faith. 

That  promise  was  only  partially  fulfilled  when  I  was  growing  up.  Let  there  be  no 
mistake,  I  am  more  grateful  than  words  permit  me  to  express  for  the  partial  religious  liberty 
that  even  the  America  of  my  youfli  afforded.  But  diat  partial  liberty  was  not  what  we  should 
accept.  Let  me  recall  to  you  what  the  public  schools  1  attended  were  like.  They  had  an 
overtly  Protestant  cast.  Prayers  and  Bible  passages  were  recited  daily.  Prayer  is  not  a 
generic  form  of  expression  and  Bible  passages  (and  translations)  were  not,  are  not,  and 
should  not  be,  theologically  neutral.  The  public  school  religion  I  encountered  had  in  every 
case  specific  theological  roots  and  forms.  The  prayers  said  in  the  public  school  I  attended 
were  distinctly  Protestant  in  content  The  students  in  the  schools  I  attended  were  largely 
Jewish;  the  prayers  exclusively  Christian. 

This  disparity  was  no  coincidence,  nor  was  it  simple  ignorance,  or  even  a  lingering 
cultural  tradition  fi-om  a  prior  generation  of  students,  teachers  and  school  administrators. 
The  use  of  Protestant  religion  was  a  part  of  a  deliberate  effort  by  the  public  schools  to 
suggest  to  the  American -children  of  Jewish  immigrants  that  these  Protestant  rituals 
represented  true  Americanism,  that  the  rituals  and  liiythms  of  our  parents  houses  were  alien 
and  foreign,  worse,  to  children  who  desperately  wished  to  be  accepted,  even  "xm-American." 
This  use  of  religion  as  a  means  of  acculturating  aliens  caused  many  painful  gaps  between 
parent  and  child. 

The  Jewish  experience  is  hardly  unique.  A  century  earlier.  Catholic  immigrant  children 
faced  the  same  difficulties.  (It  is  not,  in  my  opinion,  sheer  coincidence  that  a  prayer 
amendment  is  being  considered  simultaneously  with  efforts  to  restrict  immigration.  Both 
reflect  an  effort  to  preserve  a  particular  part  of  die  American  past,  a  vision  of  America  that 
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has  been  eroded  by  the  very  multiplicity  of  ethnic  groups  and  religions  in  America.  It  is  a 
past  which  can  no  longer  be  recreated.) 

No  doubt,  those  who  support  a  religious  equality  amendment  deny  that  they  have  in  mind 
official  sponsorship  of  any  particular  religious  practice.  No  doubt  they  would  deny  that  they 
mean  to  allow  the  government  to  sponsor  one  faith's  practices  over  others.  They  may  make 
these  statements  sincerely.  They  are  statements  which  cannot  be  relied  on. 

Rehgion  is  not  a  generic  product.  Prayers  are  not  readily  interchanged  between  faiths. 
Major  religious  groups  disagree  on  which  are  the  Ten  Commandments,  and  they  do  so  for 
the  most  basic  of  theological  reasons.  Whose  Ten  Commandments  are  to  be  posted  in  the 
classroom,  or  in  a  courthouse?  The  form  of  prayers  are  dictated  by  the  most  fundamental 
underlying  theological  assumptions  of  the  believer.  Who  decides  which  prayers  are  said? 
(I  am  of  course,  ignoring  for  the  moment  the  fact  that  any  official  endorsement  of  prayer 
disfavors  those  who  believe  in  no  God,  or  who  deny  that  God  answers  prayers.  I  don't  know 
on  what  basis  the  supporters  of  the  amendment  relegate  these  American  citizens  to  a  position 
of  inferiority.  Only  those  who  aflBrm  religious  positions  these  citizens  deny  would  enjoy 
constitutional  protection  under  the  misnamed  religious  equality  amendment.  Where  is 
equality  for  atheists  and  agnostics?) 

Moreover,  the  only  proposal  for  the  religious  equality  amendment  which  has  surfaced 
so  far  is  that  proposed  by  the  Traditional  Values  Coahtion.  The  text  of  that  amendment 
would  allow  government  officials  to  observe  any  traditional  religious  observance.  There 
would  be  no  restriction  to  "generic"  prayer,  or  overall  balance  of  all  the  prayers  offered  or 
traditions  observed,  or  even  assure  any  access  to  religions  that  are  non-traditional.  It  would 
allow  for  outright  religious  bigotiy,  as  by  the  shutting  out  of  all  but  favored  or  dominant 
faiths  from  having  access  to  governmental  recognition  of  rehgion. 
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The  proposed  Religious  Equality  Amendment  does  not  just  tinker  with  a  questionable 
Supreme  Court  precedent.  It  would  work  a  total  restructuring  of  the  core  of  the 
constitutional  policy  toward  religion.  I  am  unaware  of  any  reputable  authority  stretching 
now  over  200  years  who  believe  that  the  government  ought  to  be  able  to  engage  in  the 
discrimination  between  faiths  the  Amendment  would  encourage. 

The  Traditional  Values  Coalition's  proposal  does  not  stand  alone  as  evidence  that  fears 
of  religious  exclusion  are  real. 

•  Just  last  month,  a  Jewish  girl  in  Utah  challenged  her  school  choir's  practice  of 
including  religious  songs  in  its  curriculum.  The  Tenth  Circuit  ordered  the  practice 
enjoined,  but  not  before  this  girl's  classmates  labelled  her  a  "Jewish  bitch"  for 
complaining. 

•  Ten  years  ago,  when  the  topic  of  school  prayer  was  last  the  subject  of  Congressional 
debate,  the  Sate  of  West  Virginia  enacted  a  silent  prayer  law.  A  Jewish  student  in  a 
West  Virginia  classroom  was  excused  from  participation  because,  after  all,  Jewish 
prayers  aren't  answered. 

•  Several  years  ago,  Jews  (and  others)  in  a  wealthy  New  York  suburb  challenged  a 
creche  displayed  on  municipal  property.  One  of  their  non- Jewish  opponents  told  a 
reporter  that  the  battie  over  the  creche  was  a  battle  to  determine  whether  the  town  was 
Christian  turf. 

This  Committee  has  heard  testimony  from  others  purporting  to  demonstrate  that  school 
officials  improperly  suppress  private  religious  speech.  Even  if  Aese  complaints  are  accurate, 
and  school  oflHcials  apparently  deny  that  the  facts  are  as  stated,  they  provide  no  occasion  for 
a  constitutional  amendment 
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First,  a  constitutional  amendment  ought  to  be  reserved  for  those  instances  when  no  other 
remedy  will  suffice  to  cure  a  grave  structural  problem  in  our  governmental  system.  That 
standard  is  not  met  here.  At  most,  school  officials  are  violating  students  rights  that  are 
clearly  established,  and  not  in  doubt.  Adequate  remedies  for  those  violations  already  exist 
under  federal  law,  including  civil  rights  actions  under  42  U.S.C.  Section  1983. 

But  it  is  said,  the  confusing  welter  of  judicial  opinions  itself  leads  to  such  excesses  by 
school  officials.  1  am  unaware  of  any  judicial  opinion  which  sanctions  school  officials' 
actions  in  confiscating  Bibles  or  banning  discussions  of  religious  topics.  (Even  if  there  were 
isolated  trial  court  holdings,  to  this  effect,  a  constitutional  amendment  is  not  the  cure.  If 
Congress  gets  into  the  business  of  considering  constitutional  amendment  for  every  erroneous 
trial  court  decision,  it  will  do  little  else.) 

Moreover,  this  supposed  unclarity  is  not  apparent  to  others  active  in  the  field.  Just 
recently,  some  34  religious  and  civil  Uberties  groups  issued  joint  guidelines  on  religion  in  the 
pubUc  schools,  a  copy  of  which  is  attached  to  these  comments.  If  the  schools  were  to  follow 
these  guidelines,  the  incidents  about  which  students  testified  at  this  Committee's  hearings  in 
Tampa  would  not  have  occurred.  Surely,  educating  school  officials  is  a  more  effective  and 
less  drastic  approach  to  these  problems  than  constitutional  amendment 

Finally,  any  constitutional  amendment  which  still  preserves  some  of  the  Establishment 
Clause  would  necessarily  generate  endless  litigation.  Drav^ong  the  line  between  what  is 
permitted  by  one  amendment  (the  Religious  Equality  Amendment)  and  what  is  prohibited 
by  another  (the  First  Amendment)  will  keep  many  lawyers  busy,  and  public  school  officials 
confused,  for  many  years.  For  example,  would  the  new  amendment  leave  in  place  decisions 
banning  in-school  released  time  programs?  Distribution  of  Gideon  Bibles?  Teacher 
encouragement  of  religious  activity?  I  could  multiply  examples,  but  the  point  is  clear. 
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It  is  a  fundamental  principle  of  the  law  of  equal  protection  that  equal  protection  requires 
only  that  govenunent  treat  like  things  alike.  It  does  not  require  that  unlike  things  be  treated 
alike.  Indeed,  to  do  so  is  to  violate  the  principle  of  equality  itself. 

Religion  is,  has  been  and  will  continue  to  be  a  powerful  force  acting  on  the  lives  of 
individuals  and  societies.  At  its  best,  religion  is  a  constructive  force,  improving  the  lives  of 
its  adherents  and  raising  the  moral  level  of  society.  Much  of  the  best  in  this  society  has 
religious  roots,  whether  ir  may  be  the  commitment  to  the  dignity  and  freedom  of  the 
individual,  our  concern  for  one  another  and  for  the  less  fortunate  among  us.  Popular  ideas 
on  sex,  marriage,  divorce,  child  rearing  and  abortion,  whether  one  is  pro-choice  or  pro-life, 
frequently  have  religious  roots. 

But  it  is  unfortunately  true  that  religion  can  be  a  divisive,  even  a  deadly  force. 
Elsewhere  even  in  the  contemporary  world,  thousands  of  people  have  been  killed  in  the  name 
of  religion.  This  is  not  a  fact  limited  to  primitive  societies.  Ireland,  Bosnia,  even  Japan  have 
been  rocked  with  violence  set  in  motion  in  the  name  of  God.  And  is  not  50  years  of  war  in 
the  Middle  East  at  least  in  part  to  be  laid  at  the  door  of  religion? 

Religion  makes  absolute  demands  on  its  adherents.  In  our  own  coimtry  these  demands 
have  led  to  several  murders  at  abortion  clinics.  Responsible  religious  leaders,  even  those 
opposed  to  abortion,  have  denounced  these  killings.  My  point  is  not  to  identify  a  one-to-one 
correspondence  between  religious  teaching  and  violence  and  destruction  or  to  suggest  that 
religion  is  a  negative  force  to  be  contained  at  all  costs.  It  is  simply  to  point  out  what  I  think 
is  the  imdeniable  fact  that  religion  can  be  a  negative  and  destructive  force.  The  danger  of 
rehgious  excess  is  not  limited  to  established  religions  or  even  religions  seeking  to  become 
established  by  the  state.   But  if  one  thinks  about  contemporary  religious  violence,  one  is 
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struck  by  how  often  the  violence  either  enjoys  official  sanction  or  is  intended  to  capture  the 
mechanism  of  government  for  the  preferred  faith. 

The  Foimding  Fathers  took  account  of  the  special,  dual  nature  of  religion.  They  were 
not  content  to  have  their  ideology  treated  as  just  another  value  support  system.  They  insisted 
on  providing  it  with  special  protection  against  meddling  or  interference  by  government,  as 
Madison  noted  in  his  famous  Memorial  and  Remonstrance.  But  they  were  equally  insistent 
on  keeping  religion  from  exercising  control  over  the  levers  of  governmental  power,  to  keep 
religion  fromutilizing  the  coercive  powers  of  government. 

In  short,  the  Framers  spelled  out  in  detail  how  they  wanted  religion's  unique 
characteristics  addressed.  To  reduce  that  calibrated  response  to  simple  equality  is  to 
challenge  the  fundamental  underpinnings  of  our  society.  The  Framers'  choices  have  served 
us  well.  Nothing  that  has  happened  over  50  years  of  modem  Utigation  justifies  an  exception. 

Let  me  close  by  addressing  a  final  argument  often  heard  in  favor  of  this  amendment.  It 
is,  put  simply,  that  our  society  faces  a  moral  crisis  of  unparalleled  dimensions;  that  this  crisis 
can  be  traced  to  the  exclusion  of  religion  from  our  public  life;  and  that  by  restoring  religion 
to  its  proper,  or  at  least  a  greater,  role,  we  can  directly  address  the  moral  crisis  confronting 
the  country. 

Several  things  must  be  said  in  response.  First,  some  of  the  moral  crisis  exists  only 
because  of  particular  theological  assumptions.  It  is  often  said  that  our  tolerance  of  abortion 
is  evidence  of  a  moral  crisis.  But  that  is  true  only  if  one  believes  that  permitting  abortion  is 
a  greater  moral  wrong  than  allovraig  for  the  biith  of  an  imwanted,  unsupportable,  or 
deformed  child.  If  one  calculates  the  moral  costs  differently,  allowing  women  to  choose 
abortion  is  no  evidence  of  moral  decay,  but  of  moral  maturity.   I  do  not  wish  to  debate 
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abortion  policy  here,  only  to  demonstrate  that  it  is  not  a  matter  on  which  there  is  a  single, 
simple  religiously  dictated  answer. 

Second,  cries  that  America  faces  a  moral  crisis  are  nothing  new.  They  are  a  two  hundred 
year  old  American  political  and  religious  convention,  some  of  which  have  given  birth  to 
revivals,  moral  crusades  (some  successfiil,  some  not)  and  political  reform.  Others  have  been 
embarrassing  rhetorical  excesses  of  the  political  and  religious  leadership.  We  are  too  close 
to  ourselves  to  be  able  to  say  for  certain  whether  or  not  we  face  a  true  moral  crisis. 

Third,  and  to  my  mind,  most  important,  I  do  not  believe  that  governmental  reUgion  is  the 
cure  for  any  crisis  we  do  face.  Proponents  of  tearing  down  or  lowering  the  wall  separating 
church  and  state  assume  "that  more  religion,  particularly  religion  in  the  schools,  will 
magically  make  things  better.  After  all,  since  Engel  and  Schempp  churches  have  not  gone 
out  of  business,  sermons  have  not  been  silenced,  youth  ministers  not  banned,  we  have  passed 
an  Equal  Access  Act  under  which  thousands  of  religious  clubs  have  formed  in  the  pubUc 
schools.  None  of  these  have  stemmed  the  supposed  moral  crisis  we  face.  Why  do  the  same 
political  forces  that  doubt  the  ability  of  government  to  solve  any  problems  believe  that 
government's  support  for  religion  will  solve  any  problems?  A  lifetime  of  practicing  law 
makes  me  deeply  skeptical  of  such  easy  solutions. 

Thirty  years  ago,  the  first  time  Congress  considered  overturning  the  school  prayer 

decisions  in  Engel  and  Schempp,  my  distinguished  predecessor  as  President  of  the  American 

Jewish  Congress,  Rabbi  Joachim  Prinz,  a  refugee  from  Hitler's  Germany,  addressed  this 

argument  directly.  His  remarks  respond  to  this  argument  more  eloquently — and  with  far 

more  power — than  1  can.  Rabbi  Prinz  said: 

ReUgion  is  not  a  device  to  be  used  by  government  for  the  advancement  of  its  ends. 
It  is  against  the  interests  of  reUgion  itself  when  it  is  manipulated  by  government  in 
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order  to  maintain  and  propagate  specific,  and  often  transitory,  societal  codes.  The 
truths  of  religion  grow  out  of  profound  faith  and  conviction,  not  of  the  needs  of  a 
particular  society. 

This  argument  for  the  amendment  rests  on  the  fact  that  the  teachings  of  religion 
include  ethical  values  and  that  religion  has  played  an  essential  part  in  heightening 
and  strengthening  moral  responsibility.  This  is  true.  Religion  provides  moral  and 
ethical  education.  I  question,  however,  whether  "public  school  religion"  can  or  ever 
has  that  effect  Indeed,  there  is  good  evidence  that  state-sj  onsored  religion  does  not 
increase  the  public  morality  of  a  country  that  endorses  it. 

When  I  was  educated  in  German  public  schools,  they  provided  as  part  of  tie 
regular  curriculum  separate  religious  instruction  for  children  of  the  three  major 
faiths.  At  that  time,  all  children  in  public  schools  from  the  ages  of  6  to  18  were  , 
required  not  merely  to  recite  a  prayer  at  the  beginning  of  each  school  session  but  to 
receive  religious  instruction  twice  a  week.  That  system  continued  in  the  following 
decades.  In  the  1920's  and  early  1930's,  I  myself  taught  Jewish  public  school 
children  as  part  of  the  state-sponsored  program  of  religious  instruction 

Did  that  program  effectively  teach  morality  to  the  German  people?  If  it  did,  it 
would  be  difficult  to  explain  the  rise  of  Hitler  and  the  total  moral  collapse  and  even 
depravity  of  the  German  people,  which  resulted  in  the  torture  and  deai  of  millions 
of  Jews  and  Christians. 

I  might  add,  though  not  from  personal  experience,  that  similar  regular  religious 
instruction  in  the  public  schools  of  Russia  was  given  for  decades  prior  to  the 
Bolshevik  revolution  of  1917.  In  Russia,  as  in  Germany,  the  concept  of  separation 
of  church  and  state  was  not  recognized  as  it  has  been  in  this  country.  That  concept 
has  long  seemed  to  me  to  be  a  part  of  a  broader  concept — of  total  freedom  of 
thought  and  conscience — that  has  preserved  the  liberties  of  Americans  throughout 
our  history. 

Nothing  that  has  happened  in  the  last  30  years  dilutes  the  power  of  those  remarks. 
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RELIGIOUS  EQUALITY  AMENDMENT 

We  need  a  Religious  Equality  Amendment  to  reverse  misunderstandings  and  court 
misinterpretations  of  the  First  Amendment. 

We  must  proclaim  that  all  people  are  equally  free  to  exercise  the  religion  or  their  choice.   The 
government  is  not  to  establish  a  state  religion  or  prohibit  the  free  exercise  of  any  religion. 

For  the  past  thirty-three  years,  religious  liberties  have  been  made  light  of  and  trampled  under 
foot    All  too  often.  Christians  who  wish  to  express  their  faith  in  public  are  forced  to  back  down 
or  take  their  case  to  court.  No  citizen  should  have  to  spend  a  lot  of  money  and  several  years  in 
court  for  the  free  exercise  of  their  religion. 

Fear  of  lawsuits  keeps  schools  from  teaching  morality  or  the  existence  of  the  God  of  creation. 
Schools  now  teach  that  man  is  his  own  god  and  that  morality  is  relative    Humanism  is  fast 
becoming  the  only  religion  that  the  court  except. 

The  current  legal  misinterpretation  of  the  First  Amendment  has  relegated  religious  speech  and 
religious  citizens  to  second  class  status.    Some  are  now  suggesting  legislation  or  executive  order 
to  allow  a  "moment  of  silence"  at  the  start  of  each  school  day. 

We  must  remember  that  anything  the  government  can  legislate  or  allow  the  government  can 
take  away  later.  A  Religious  Equality  Amendment  would  tell  the  government  to  keep  their 

hands  off  any  pKStk  citizen's  rehgious  expression. 

We  have  a  constitutional  problem  and  we  need  a  constitutional  solution  to  restore  the  First 
Amendment.  Thank  you  for  the  privilege  to  appear  before  you  today. 


Dr  C.  Herman  Reece,  Oklahoma  City  Metro  Director,  Christian  Business  Men's  Committee  of 
USA  (CBMC) 
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Subcommittee  on  Religious  Liberty  and  Bill  of  Rights 

House  Judiciary  Committee 
Washington,  D.C. 

To  the  Honorable  Members  of  this  Subcommittee: 

My  name  is  Micheal  Salem  and  I  am  an  attorney  in  the  private  practice  of  law  in 
Norman,  Oklahoma.  My  practice  is  primarily  devoted  to  cases  involving  constitutional 
rights  and  civil  liberties.  I  have  enclosed  a  brief  educational  biography  as  an  Appendix 
to  this  Statement. 

I  have  asked  to  place  this  statement  in  the  record  regarding  this  Subcommittee's 
hearings  in  Oklahoma  City  on  a  proposed  "religious  freedom"  amendment  to  the 
Constitution.  It  is  my  understanding  that  this  amendment,  the  wording  of  which  has  not 
yet  been  selected,  is  proposed  as  the  first  modification  of  the  First  Amendment  since 
December  15,  1791.  As  an  attorney  involved  in  the  practice  of  constitutional  civil  rights, 
this  is  such  a  serious  undertaking  that  I  can  think  of  no  more  worthy  activity  than 
defense  of  a  doctrine  that,  I  believe,  has  served  this  Country  well  for  over  204  years. 

I  would  especially  like  to  focus  on  matters  of  particular  concern  to  me  and  also  provide 
the  Committee  with  specific  examples  from  various  lawsuits  in  which  I  been  involved. 
Like  everybody  else  who  appears  before  this  Committee,  I  am  at  a  disadvantage  because 
I  understand  that  the  language  of  the  proposed  amendment  is  in  some  state  of  flux,  and 
a  final  version  has  not  been  selected.  If  there  were  some  definite  and  particular 
language  available,  we  could  address  specific  elements  of  that  language,  compare  them 
with  the  testimony  of  the  persons  to  come  before  this  committee  and  truly  gain  a  sense 
of  the  "evil,"  if  any,  that  we  attempt  to  remedy.  I  have  seen  language  for  this  proposed 
amendment  which  has  been  circulated  by  various  groups.  I  have  attached  a  copy  of  that 
proposed  language  to  this  statement.  It  may  do  no  good  to  carefully  analyze  this 
language  since  there  is  no  clear  proposal  for  the  amendment.    Nevertheless,  if  this 
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language  is  illustrative,  then  there  should  be  no  doubt  that  it  proposes  substantial  injury 
to  our  constitutional  values. 

The  proposed  language  addresses  issues  popularly  known  as  public  "school  prayer," 
public  prayer  at  public  events  and  govenunental  adoption  of  public  prayer  and  religious 
symbols  and  nondiscriminatory  treatment  of  persons  based  upon  their  religious  beliefs. 
Each  of  these  deserve  particular  attention  since  they  are  all  serious  issues.  The  Supreme 
Court  and  our  district  and  appellate  courts  wrestle  with  these  issues  continuously.  For 
the  most  part,  they  have,  with  few  exceptions,  settled  on  a  course  of  benign  neutrality 
recognizing  that  there  is  a  richness  and  diversity  to  our  religious  heritage,  but 
acknowledging  the  great  difficulty  of  marshalling  a  policy  that  provides  equal  attention 
to  numerous  religious  viewpoints. 

The  appropriate  course  is  that  because  it  is  impossible  to  "accommodate"  all  religions, 
we  must  accommodate  no  religion. 

It  does  not  mean  that  courts  have  pursued  a  path  of  hostility  toward  religion.  It  only 
means  that  some  persons,  serious  about  the  ultimate  truths  of  their  religious  beliefs, 
simply  do  not  understand  why  govenmient  does  not  venerate  that,  which  to  them,  is 
sacred  and  holy.  Yet,  for  government  to  accommodate  their  religious  beliefs  means  that 
it  must,  by  its  support,  denigrate  the  beliefs  of  others.  This  is  a  practice  we  must  avoid. 

While  this  is  nice  in  theory,  practical  examples  are  always  helpful  and  so  I  propose  the 
following: 

I  was  talking  with  an  adult  friend  of  mine  last  Saturday  who  was  visiting  from  out  of 
state.  She  was  raised  as  a  Catholic.  Her  husband  had  been  married  previously  and  his 
son  by  that  marriage  came  to  visit  for  Thanksgiving.  This  adult  child  had  converted  to 
a  small  fundamentalist  Christian  sect.  As  a  guest,  he  was  asked  to  say  grace  before  the 
meal.  I  do  not  remember  her  exact  statement  about  the  prayer,  but  it  went  something 
like  this: 

Dear  God.  Thank  you  for  the  opportunity  to  gather  with  friends  and 
family  on  this  day.  Thank  you  for  the  food  we  have  before  us  and  the 
benefits  of  living  in  this  Country.  Thank  you  for  saving  us  from  the 
Catholics.  .  . 

I  do  not  doubt  for  a  minute  the  sincerity  of  that  young  man  in  offering  this  prayer  even 
though  he  was  probably  aware  of  the  religious  preferences  of  various  individuals  in  the 
room.  It  is,  if  you  will  pardon  the  expression,  a  fundamental  principle,  that  religious 
beliefs  differ  substantially  from  church  to  church  and  sect  to  sect.  It  is  also  not  a 
surprise  that  some  of  the  religious  dogma  of  many  religions  is  based  upon  the  belief  that 
a  particular  church  is  the  only  way  to  gain  salvation.  By  its  very  nature,  this  can  mean 
that  those  persons  of  a  dififerent  religious  belief  are  "infidels"  or  "heretics."    Many 
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religions  exclude  the  possibility  that  any  person  not  of  that  faith  will  gain  eternal 
salvation.  Some  religions  believe  that  the  very  presence  of  a  member  of  that  religion 
at  a  public  prayer  recitation  of  another  religion  is  an  abomination.  We  cannot  reconcile 
government  "protection"  of  one  in  the  public  arena  without  implication  the  heresy  of 
another. 

Religion  has  many  definitions,  but  a  working  definition  that  I  use  has  been  provided  to 
me  by  Dr.  Tom  Boyd,  a  Presbyterian  minister  and  distinguished  professor  of  Philosophy 
of  Religion  at  the  University  of  Oklahoma. 

Religion  is  an  "ultimate  concern  (or  loyalty)  toward  an  unseen  order  and  the  signs, 
symbols  and  practices  developed  as  a  means  of  expressing  that  loyalty  or  concern."  The 
reference  to  an  unseen  order  means  that  many  religious  beliefs  are  just  that,  "beliefs" 
not  provable  by  physical  science.  This  should  be  no  surprise  to  the  truly  religious  person 
because  it  is  this  very  principle  which  requires  us  to  acknowledge  that  religion  is  based 
in  "faith"  and  the  acquisition  of  faith  does  not  rest  in  scientific  proof.  It  must  simply 
be  believed. 

This  means  that  the  exposure  of  our  religious  beliefs  in  our  daily  lives  brings  with  it  an 
eternal  debate  among  competing  sects  or  churches  which  can  never  be  resolved  because 
they  rest  in  faith  and  physical  proof.  That  is  the  nature  of  "ultimate  truths."  While  this 
debate  may  be  fine  when  it  occurs  among  competing  groups  of  theologians,  it  is  a 
dangerous  mix  when  it  spills  out  into  our  public  and  govenmiental  debates.  In  fact,  in 
the  much,  and  I  believe  unfairly,  maligned  Lemon  v.  Kurtzman^  case.  Chief  Justice 
Burger  points  out  that  one  of  the  principle  evils  which  the  Establishment  Clause  was 
intended  to  remedy  was  to  prevent  political  debate  from  breaking  down  along  religious 
lines. 

Now  let's  apply  some  of  this  theory  to  the  Thanksgiving  prayer  offered  by  our  young 
student  and  assume  that  the  "Religious  EquaUty  Amendment"  had  been  approved  in 
toto.  The  religious  belief  of  this  young  man,  if  he  were  asked  to  offer  a  daily  prayer  in 
his  class  would,  under  the  proposed  amendment,  have  to  be  accommodated.  A  teacher 
cannot  edit  it  for  content,  because  that  would  be  an  abridgment  of  the  freedom 
guarantee  under  this  amendment  to  pray.  Nor  could  a  teacher  simply  exclude  the 
student  who  says  such  a  prayer  from  doing  so.  That  would  also  be  in  violation.  ' 

So,  do  we  allow  catholics  to  leave  the  classroom  when  such  prayer  is  spoken  or  do  we 
simply  ask  them  to  grow  a  thicker  skin?  On  the  assumption  that  we  can  allow  them  to 
be  excluded  from  the  room,  can  there  be  any  guess  or  estimate  of  their  feelings  when 
they  return  after,  what  is  to  them,  such  an  offensive  prayer?  But  it  doesn't  have  to  be 
catholics  in  Oklahoma.  This  would  really  apply  to  any  religious  populations  in  a  state 


'    Lemon  v.  Kurtzman,  403  U.S.  602,  91  S.Ct.  2105.  29  L.Ed.2d  745  (1971). 
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where  they  are  in  a  minority  such  as  Mormons  or  Jews  in  Oklahoma,  Baptists  in 
Massachusetts  or  many  other  fundamentalist  groups.  It  is  not  enough  to  simply  say  that 
you  are  Christian,  because  there  is  enough  diversity  within  the  Christian  denominations 
to  guarantee  eternal  discussion  of  this  topic. 

Why  is  this  such  a  difficulty?  Perhaps  it  is  because  the  United  States  enjoys  one  of  the 
most  diverse  religious  populations  in  the  World.  It  is  simply  a  mistake  to  suggest  that 
government  neutrality  of  religion  is  discrimination  against  those  of  religious  beliefs.  If 
this  were  true,  we  would  not  have  the  rich  diversity  that  we  now  enjoy.  One  study  that 
I  have  read  indicated  that  between  1850  and  1870,  the  number  of  churches  in  the  United 
States  grew  from  38,000  to  over  72,000.  One  need  only  review  a  recent  copy  of  the 
Handbook  of  Denominations  to  note  the  wide  diversity  of  the  Christian  religion  in  our 
Country. 

What  this  means  is  that  it  is  a  misnomer  to  suggest  that  the  United  States  lacks  religious 
liberty.  The  breadth  and  diversity  of  our  religious  population  belies  any  such  suggestion. 
Americans  enjoy  more  religious  freedom  than  any  other  country  of  the  world.  In  a 
Gallup  poll  published  in  January  of  1995,  90%  of  the  population  indicated  that  they 
believed  in  heaven.  This  was  an  increase  from  85%  in  1986.  65%  of  the  total 
population  believes  in  the  Devil,  an  increase  from  55%  in  1990.  Nor  is  there  any  lacking 
of  religious  beliefs  among  our  young  people.  If  anything,  the  proof  is  that  more  of  them 
are  more  committed  to  various  religious  beliefs,  although  different,  than  those  of  their 
older  counterparts.  67%  of  the  persons  from  18  to  29  say  they  believe  in  the  devil  while 
the  number  decreases  to  57%  for  those  65  or  over.  72%  of  the  overall  population 
believes  in  angels. 

Even  though  there  may  be  widespread  personal  support  for  religion,  there  is  not  really 
widespread  support  for  a  constitutional  amendment  to  accomplish  some  of  concerns  of 
this  Committee.  For  example,  a  New  York  Times  Poll  published  December  15,  1994 
indicated  that  64%  of  the  population  supported  organized  prayer  in  public  schools,  yet 
59%  of  those  answering  said  that  organized  prayer  in  school  was  not  the  kind  of  issue 
over  which  to  change  the  Constitution. 

The  Establishment  Qause  has  served  us  well.  It  was  designed  to  accomplish  the  singular 
principle  of  disabling  govenunent  from  action  in  the  area  of  religion.  Justice  Black 
identified  this  principle  in  the  "Regent's  school  prayer"  case,  Engel  v.  Vitale} 

When  the  power,  prestige  and  financial  support  of  government  is  placed 
behind  a  particular  religious  belief,  the  indirect  coercive  pressure  upon 
religious  minorities  to  conform  to  the  prevailing  officially  approved 
religion  is  plain.    But  the  purposes  underlying  the  Establishment  Qause 


Engel  V.  Vitale,  370  U.S.  421,  8  L.Ed.2d  601,  82  S.Ct.  1261,  86  A.L.R.2d  1285  (1962) 

4 


655 


go  much  further  than  that  Its  first  and  most  immediate  purpose  rested 
on  the  belief  that  a  union  of  government  and  religion  tends  to  destroy 
government  and  to  degrade  religion.^   (emphasis  added) 

Justice  Black's  point  is  that  the  Establishment  Qause  was  designed  to  protect  the 
interests  of  both  government  and  religion.  The  first  and  foremost  principle  is  that 
government  must  be  disabled  from  taking  any  action  or  providing  any  benefit  to  religion. 
When  this  is  accomplished,  then  the  competing  forces  of  religion  will  not  try  to  seize 
control  of  the  government  through  political  means  or  force  in  an  attempt  to  turn 
government  in  a  direction  so  it  can  benefit  their  particular  religion. 

Justice  Black  further  illustrated  this  point  in  an  earlier  reference  in  the  opinion  to  The 
Book  of  Common  Prayer,  official  text  of  the  Church  of  England.  The  Book  was: 

".  .  .  created  under  governmental  direction  and  .  .  approved  by  Acts  of 
Parliament  in  1548  and  1549,  set  out  in  minute  detail  the  accepted  form 
and  content  of  prayer  and  other  religious  ceremonies  to  be  used  in  the 
established,  tax-supported  Church  of  England.  The  controversies  over  the 
Book  and  what  should  be  its  content  repeatedly  threatened  to  disrupt  the 
peace  of  that  country  as  the  accepted  forms  of  prayer  in  the  established 
church  changed  with  the  views  of  the  particular  ruler  that  happened  to  be 
in  control  at  the  time.  Powerful  groups  representing  some  of  the  varying 
religious  views  of  the  people  struggled  among  themselves  to  impress  their 
particular  views  upon  the  Government  £md  obtain  amendments  of  the 
Book  more  suitable  to  their  respective  notions  of  how  reUgious  services 
should  be  conducted  in  order  that  the  ofiicial  religious  establishment 
would  advance  their  particular  religious  beliefs.''  (emphasis  added) 

Some  might  say  that  our  modem  society  reflects  these  same  competing  interests  and 
they  are  now  at  work  in  our  present  day  society  as  religious  groups  compete  for  control 
of  the  government  to  turn  it  toward  their  own  peculiar  religious  beliefs.  If  this  be  true, 
it  is  because  we  have  not  kept  true  the  benign  neutrality  which  eliminates  the  need  for 
any  religious  group  from  attempting  to  seize  conttol  of  the  government  to  change  its 
directions. 

The  forces  that  compelled  the  governmental  struggles  in  England  over  revisions  to  the 
Book  of  Common  Prayer  also  confirm  Justice  Black's  thesis  that  religion  is  degraded  by 
the  union  of  government  and  religion,  because  religious  doctrine  of  the  established 


Engel  V.  Vitale,  370  U.S.  at  431. 
Engel  V.  Vitale,  370  U.S.  at  425-6. 
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church  is  not  dictated  by  conscience,  but  by  political  debate.'  This  means  that  we  settle 
the  ultimate  truths  of  religious  belief  by  voting  with  the  logical  extension  that  a  religious 
minority  that  is  outvoted  must  accept  the  religious  doctrine  or  leave.  In  fact,  this  is 
exactly  the  reason  that  many  persons  left  England  during  this  colonial  to  travel  to 
America. 

In  our  modem  society  with  active  religious  groups  seeking  governmental  moral  decisions 
based  upon  religious  doctrine,  government  is  harmed  because  the  political  debate  of 
religious  topics  is  endless  and  irresolvable.  This  is  why  Justice  Black  says  that  the  union 
of  government  and  religion  destroys  government.  As  Casey  Stengel  said,  "It's  like  deja 
vu  all  over  again." 

James  Madison,  father  of  the  Constitution  and  of  the  Bill  of  Rights  knew  that  religious 
freedom  would  best  be  protected  by  keeping  the  influence  of  government  and  religion 
separate,  yet  he  supported  protection  for  religious  freedom.  As  Ralph  Ketcham,  one 
of  his  biographers  noted: 

In  fact,  religious  liberty  stands  out  as  the  one  subject  upon  which  Madison 
took  an  extreme,  absolute,  undeviating  position  throughout  his  life.  The 
phrases  he  proposed  for  the  first  amendment  to  the  federal  Constitution-- 
"the  full  and  equal  rights  of  conscience  [shall  not]  be  in  any  manner,  or 
on  any  pretext,  infringed,"  and  "no  State  shall  violate  the  equal  rights  of 
conscience"~were  less  equivocal  than  the  language  finally  adopted.* 

But  this  does  not  mean  that  Madison  would  have  supported  the  proposed  amendment. 
His  view  on  religion  was  that  it  was  a  very  private  matter: 

He  opposed  inquiring  about  a  man's  profession  in  the  national  census 
because  for  clergymen  to  respond  to  such  questions  might  infringe  upon 


'  In  Footnotes  6  to  8  of  his  opinion  in  Engel  v.  Vitale,  Justice  Black  details  how  the  Book 
of  Common  Prayer  was  revised  during  the  reign  of  Edward  VI,  abolished  by  Queen  Mary, 
restored  again  by  Elizabeth  with  alterations  from  Edward  VI.  This  persisted  until  King  James 
I  was  presented  with  a  petition  from  more  than  1,000  Puritan  ministers  asking  for  further 
alterations  in  the  Book.  Some  of  these  were  made,  but  the  Book  was  completely  suppressed 
again  in  1645  as  a  result  of  the  Puritan  Revolution.  When  Charles  II  was  restored,  the  Book 
was  again  revived.  2,000  Puritan  ministers  vacated  their  Benefices  rather  than  accept  this  form 
of  the  Book. 

The  effect  on  the  English  government  by  all  this  debate  is  clearly  reflected  by  the 
turbulent  times  of  this  era. 

'    James  Madison,  A  Biography,  by  Ralph  Ketcham  (University  of  Virginia 
Press:  Charlottesville,  Virginia:  1990),  p.  165. 
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the  absolute  privacy  of  religious  opinions.  He  opposed  chartering  a 
national  bank  partyly  because  he  feared  the  broad  interpretation  of 
federal  incorporating  power  it  required  might  lead  to  establishing  religious 
corporations.  In  1798,  1799,  and  1800  he  made  the  threat  to  religious 
liberty  an  important  part  of  his  protest  against  the  Sedition  Act.  To 
strengthen  the  wall  of  separation  between  church  and  state,  he  opposed 
having  the  government  pay  chaplains  for  Congress  or  for  the  armed  forces. 
He  opposed  presidential  proclamations  of  religious  holidays,  and  as 
President  he  vetoed  a  Congressional  grant  of  land  to  a  Baptist  church  in 
Mississippi  because  it  comprised  "a  principle  and  precedent  for  the 
appropriation  of  fimds  of  the  United  States  for  the  use  and  support  of 
religious  societies."  Religious  liberty,  Madison  wrote,  ought  to  be  defined 
"as  distinctly  as  words  can  admit,  and  the  limits  to  [religious  laws] 
established  with  as  much  solemnity  as  the  forms  of  legislation  express  .  . 
.  Every  provision  for  [such  laws]  short  of  this  principle,will  be  found  to 
leave  crevices  at  least  through  which  bigotry  may  introduce  persecution; 
a  monster  feeding  and  thriving  on  its  own  venon,  gradually  swells  to  a  size 
and  strength  overwhelming  all  laws  human  and  divine."' 

The  language  in  which  these  issues  are  couched  are  misnomers.  Perhaps  the  most 
prominent  is  that  of  "school  prayer."  It  should  be  understood  that  no  child  is  prohibited 
from  praying  in  school,  nor  from  bringing  a  Bible  or  other  religious  document  to  school. 
Children  remain  free  to  engage  in  prayer  or  read  religious  docfrine  during  their 
nonstudy  time.  The  Supreme  Court  never  prohibited  prayer  in  school,  it  only  outlawed 
public  prayer  sponsored,  endorsed  or  supported  by  the  school. 

The  Court's  decisions,  in  part,  make  a  great  deal  of  sense  that  when  a  public  school 
official  becomes  involved  in  or  provides  an  open  forum  in  the  classroom,  for  the 
invocation  of  a  public  prayer,  that  activity  becomes  a  powerful  symbolic  message  to  the 
young  children  attending  the  public  school  that  those  whose  "prayer"  is  featured  enjoy 
a  preferred  position  with  government.  Those  who  are  excluded  must  obviously  feel 
opposite  feelings  that  they  are  not  in  a  position  of  preference  with  the  government. 

Perhaps  the  most  critical  issue  is  that  parents  who  are  mandated  by  local  laws  to  send 
their  children  to  school  must  confront  the  state  as  a  competitor  to  their  right  to  train 
and  develop  their  child's  religous  heritage.  Parents  compelled  to  send  their  children  to 
public  schools  and  who  must  take  aflSrmative  steps  to  ensure  that  their  children  avoid 
government  provided  religous  activities  contrary  to  the  parents'  beliefs  will  easily 
understand  the  purpose  and  need  for  neutrality.  At  the  same  time,  the  courts  have 
developed  a  series  of  doctrines  that  gage  the  purposeful  actions  of  the  state  in  detailing 
the  degree  of  sponsorship  of  this  religious  doctrine. 


ibid.,  Ketcham,  pp.  165-6. 
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For  example,  in  a  case  in  which  I  was  involved,  Hughes  v.  New  Lima  School  District,^ 
elementary  student  grandchildren  of  my  clients  attended  a  schoolwide  assembly  set 
during  the  first  class  period  which  featured  a  minister  who  told  Bible  stories  and  who 
later  distributed  excerpts  of  the  King  James  version  of  the  Bible.  While  there  was  some 
doctrinal  dispute  about  the  religious  material,  it  was  clear  that  the  Hughes  preferred  the 
Revised  Standard  Edition  translation  of  the  Bible. 

Do  parents  and  guardians  have  the  right  to  direct  the  religious  training  of  their  children 
free  from  religious  influences  from  the  State?  This  question  should  not  require  a 
moments  hesitation  before  the  answer  is  delivered  loud  and  clear,  "Of  course!" 

Yet,  despite  the  imperative  of  this  singular  critical  right  to  direct  the  child's  religious 
training,  the  New  Lima  School  District  interferred  with  that  right  by  bringing  in  outside 
religious  influences  of  which  the  grandparents  did  not  approve. 

It  would  seem  that  persons  of  conservative  religious  beliefs  would  have  the  greatest  risk 
under  an  amendment  that  permitted  school  sponsored  or  supported  religious  activity. 
They  must  carefully  gage  all  the  specific  acts  of  religious  observances  the  school  might 
want  to  protect  or  sponsor. 

In  case  from  1983,  Bell  v.  Little  Axe,'  my  clients,  Joann  Bell,  who  is  present  today,  and 
Lucille  McCord  became  the  targets  of  much  harassment  when  they  objected  to  a 
religious  meeting  at  the  elementary  school  attended  by  their  children.  It  was  a  meeting 
which  included  prayer,  singing  and  "testimony"  by  speakers,  including  Congressman  J.C. 
Watts.  No  one  is  here  to  say  that  the  religious  message  presented  by  these  speakers  was 
inappropriate  for  those  who  believed,  but  it  was  not  their  position  to  say  that  it  was 
appropriate  for  those  who  did  not  believe  or  for  those  parents  who  did  not  want  their 
children  to  be  exposed  to  religious  beliefs  different  from  their  own.  I  hope  that  you  will 
take  the  time  to  talk  to  Joann  about  her  experiences  with  this  case.  When  the  crescendo 
of  animosity  against  her  swelled  to  the  point  that  someone  burned  her  trailer  house  to 
the  ground,  I  can  truthfully  say  that  in  my  position  as  her  attorney,  I  felt  truly 
inadequate  in  providing  her  with  any  reasoned  or  rationale  explanation  for  this  outburst 
of  religious  bigotry.  I  was  no  better  equipped  when  Lucille  McCord  told  me  of  someone 
sneaking  onto  their  property  to  kill  the  prize  goats  that  her  son  raised  as  a  County  Fair 
project. 

These  events  clearly  illustrate  why  the  Establishment  Clause  of  the  First  Amendment 
is  important  to  our  society.  Religion  occupies  a  unique  and  extraordinary  role  in  human 
existence.   It  can  both  comfort  and  compel.  And  because  it  deals  with  an  "allegiance" 


Hughes  V.  New  Lima  School  District,  No.  CrV-92-0024-T,  USDC  WD  Oklahoma. 
Bell  V.  Little  Axe,  766  R2d  1391  (10th  Cir.,  1985) 
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or  "loyalty"  toward  an  "unseen"  order,  it  sparks  debates  in  our  society  that  will  never  be 
resolved. 

What  is  important  to  our  First  Amendment  liberties  is  that  family  members  like  Karen 
and  Harold  Hughes  have  the  exclusive  right  to  direct  the  religious  training  of  their 
children.  When  the  public  schools  begin  to  make  choices  in  matters  of  religion,  these 
rights  of  parents  and  family  guardians  are  substantially  eroded.  It  is  easy  to  suggest  that 
people  who  permit  government  to  make  these  choices  abdicate  their  individual  rights  of 
conscience  and  control  of  their  children's  heritage. 

Govenmient  preference  of  one  religion  over  another  leads  those  on  the  outside  to 
wonder  why  their  beliefs  have  been  overlooked.  Those  people  then  make  political 
choices  that  seek  to  turn  the  hand  of  government  to  benefit  their  religious  beliefs  also. 
When  government  comes  to  the  aid  of  religion,  others  who  do  not  embrace  those 
particular  religious  choices  are  compelled  through  the  government  to  participate  in 
benefiting  a  religion  or  belief  that  is  not  theirs.  John  Locke,  in  his  essay  A  Letter 
Concerning  Toleration  said,"I  may  grow  rich  by  an  art  that  I  take  not  delight  in,  I  may 
be  cured  of  some  disease  by  remedies  that  I  have  not  faith  in,  but  I  cannot  be  saved  by 
a  religion  that  I  distrust  and  by  a  worship  that  I  abhor.""* 

If  true  conservatives  believe  in  restraining  govenmient's  power  to  affect  individual 
personal  rights  (whether  in  property  or  religion),  then  the  Establishment  and  Free 
Exercise  Qauses  of  the  First  Amendment  must  be  acknowledged  as  the  product  of 
conservative  thinkers,  not  "wrong-headed"  liberals. 

In  the  microcosm  of  the  classroom,  these  same  forces  of  government  restriction  are  at 
work.  However  laudatory  the  religious  observance,  its  occurrence  on  the  school  ground 
is  a  significant  government  benefit  and  a  substantial  government  interference  with  a 
personal  right  of  conscience  and  an  action  that  can  offend  citizens  of  differing  beliefs. 
After  all,  the  compulsory  education  statutes  provide  a  ready  audience.  What  religious 
belief  would  not  want  to  take  advantage  of  the  "gathering?" 

Let  me  translate  this  debate  to  a  form  that  parallels  other  subjects  of  our  current  group 
of  political  leaders.  Consider  the  animosity  heaped  on  our  educational  system  by 
candidates  for  office:  Would  you  want  these  same  people  selecting  the  religious 
preferences  of  your  children? 

School  personnel  already  have  enough  difficult  tasks  in  the  performance  of  their  duties. 
Why  burden  their  admirable  efforts  further  with  the  irreconcilable  differences  implicit 
in  religious  debate?   Teachers  and  administrators  should  welcome  the  Establishment 


'"  John  Locke,  A  Letter  Concerning  Toleration,  (Indianapolis:  Bobbs-Merrill,  1955)  pp.  34- 
6  (Written  in  Latin  and  originally  published  in  1689). 
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Qause  to  the  schoolhouse.  They  can  cite  it  as  authority  for  exclusion  of  all  the  many 
religious  forces  that  would  compete  for  a  presence  in  the  classroom.  The  same 
Establishment  Clause  that  keeps  prayer  or  Bible  study  out  of  the  classroom  also  excludes 
fringe  religious  groups  that  mainstream  citizens  might  not  understand  or  appreciate, 
much  less  tolerate. 

This  was  illustrated  by  Thomas  Jefferson  in  his  autobiography  when  he  described  how 
and  why  disestablishment  came  about  in  Virginia  in  1779.  When  the  colony  was 
admitted: 

". .  it  was  divided  into  parishes,  in  each  of  which  was  established  a  minister 
of  the  Anglican  Church  endowed  with  a  fixed  salary  ...  To  meet  these 
expenses,  all  the  inhabitants  of  the  parishes  were  assessed,  whether  they 
were  or  not,  members  of  the  established  church.  Towards  Quakers  who 
came  here,  they  were  most  cruelly  intolerant,  driving  them  from  the 
colony  by  the  severest  penalties.  In  the  process  of  time,  however,  other 
sectarianisms  were  introduced,  chiefly  of  the  Presbyterian  family,  and  the 
established  clergy,  secure  for  life  in  their  glebes  and  salaries,  .  .  found 
employment  enough,  in  their  farms  and  school  rooms,  for  the  rest  of  the 
week,  and  devoted  Sunday  only  to  the  edification  of  their  flock  .  .  .Their 
other  pastoral  functions  were  little  attended  to.  .  .  by  the  time  of  the 
revolution,  a  majority  of  the  inhabitants  had  become  dissenters  from  the 
established  church,  but  were  still  obliged  to  pay  contributions  to  support 
the  pastors  of  the  minority.  .  .  But  the  first  republican  legislature,  which 
met  in  (17)76,  was  crowded  with  petitions  to  abolish  this  spiritual  tyrarmy. 
These  brought  on  the  severest  contests  in  which  I  have  ever  been 
engaged." 

At  first,  the  legislature  repealed  the  statutes  that  made  it  a  crime  to  hold  a  differing 
religious  opinion;  next  they  exempted  dissenters  from  contributions  to  the  support  of  the 
established  church;  and  finally  in  1779,  ".  .  the  establishment  of  the  Anglican  church 
(was)  entirely  put  down."" 

We  must  only  look  to  the  compelled  taxation  for  the  support  of  religious  organizations 
to  know  that  the  provision  of  Section  I  of  the  proposed  constitutional  amendment  which 
prohibits  denial  of  "benefits"  to  any  person  or  group  on  account  of  the  religious 
character  of  their  speech.  Were  government  financial  benefits  to  be  made  available  to 
churches  and  religious  groups  for  activities  other  than  nonreligious  activities,  the 
competition  that  Jefferson  described  would  only  be  intensified  because  each  religious 


"   See  "Autobiography  of  Thomas  Jefferson,"  The  Life  and  Selected  Witings  of  Thomas 
Jefferson,  edited  by  A.  Kach  and  W.  Peden  (New  York:  Modem  Library,  1944),  pp.  40-42. 
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group  would  strive  for  control  of  our  government  in  order  to  turn  its  largess  toward  its 
particular  religious  view. 

This  is  best  illustrated  by  a  recent  controversy  in  Oklahoma  City  surrounding  the 
unfortunate  circumstances  of  the  bombing  of  the  Murrah  Federal  Building.  The  Federal 
Emergency  Management  Agency  has  denied  rehabilitation  funds  to  churches  damaged 
in  the  bombing  unless  the  funds  were  expended  for  specific  matters,  such  as  the 
restoration  of  a  secular  day  care.  Many  have  felt  that  this  was  an  undue  hardship  and 
unduly  discriminatory  against  the  churches.  However,  as  a  principle,  the  Establishment 
Clause  is  good  policy  in  prohibiting  these  direct  subsidies  because  government  has  no 
role  in  providing  a  direct  benefit  to  churches.  If  a  church  took  the  subsidy  and 
determined  that  it  could  best  accomplish  its  rehabilitation  by  spending  a  portion  of  the 
money  on  the  promotion  of  an  expansion  of  its  membership,  then  relying  upon  those 
members  to  rebuild  the  church,  government  would  be  in  the  direct  subsidy  business, 
again,  just  as  it  was  in  Virginia  before  the  disestablishment  of  the  Anglican  Church. 

No  disrespect  is  intended  to  those  who  suffered  from  this  horrible  event,  but  the  news 
stories  reporting  the  denial  of  rehabilitation  funds  also  carried  comments  by  a  minister 
who  disagreed  with  the  estimates  of  damage  to  the  church,  claiming  that  they  were 
substantially  understated  and  that  the  damage  included  not  only  the  damage  to  the 
physical  structures,  but  damage  to  the  whole  entity.  How  does  government  began,  if  it 
were  competent  to  do  so,  to  determine  the  amount  of  money  necessary  to  rehabilitate 
the  entire  entity  of  the  church  beyond  the  physical  damage.  How  does  government 
justify  the  use  of  tax  dollars  to  an  organization  that  paid  less  taxes  than  any  single 
individual  in  this  room?  Besides,  these  churches  already  enjoy  a  substantial  subsidy  in 
the  form  of  a  tax  exemption.  If  they  are  seeking  "equal  treatment"  for  their  difficulties, 
they  should  realize  that  because  of  the  substantial  tax  exemption  to  which  they  are 
entitled  that  the  playing  field  has  not  been  level  for  a  long  time.  Besides,  government 
cannot  recognize  and  financially  reward  their  spiritual  benefit  to  our  society.  Again, 
each  of  us  would  want  to  reward  his  or  her  church  for  this  spiritual  benefit. 

Churches  must  not  depend  upon  the  support  of  the  civil  magistrate.  Again,  James 
Madison  recognized  that  this  mutual  independence  benefited  both  church  and  state: 

Late  in  life  Madison  had  frequent  opportunity  to  conunent  on  what  he 
thought  was  the  benign  effect  of  complete  liberty  of  conscience.  He  wrote 
a  Lutheran  clergyman  that  "a  due  distinction  .  .  .  between  what  is  due  to 
Caesar  and  what  is  due  God,  best  promotes  the  discharge  of  both 
obligations.  . .  A  mutual  independence  is  found  most  friendly  to  practical 
religion,  to  social  harmony,  and  to  political  prosperty."  Asked  to  compare 
the  state  of  religion  and  public  virtue  in  Virginia  under  the  colonial 
establishment  with  its  state  after  forty  years  of  religious  freedom,  Madison 
replied: 
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That  there  has  been  an  increase  of  religious  instruction  since  the 
revolution  can  admit  of  no  question.  The  English  church  was 
originally  the  established  religion.  Of  other  sects  there  were  but 
few  adherents,  except  the  Presyterians  who  predominated  on  the 
West  side  of  the  Blue  Mountains.  .  .  At  present  the  population  is 
divided,  with  small  exceptions,  among  the  Protestants 
Episcopalians,  the  Presbyterians,  the  Baptists,  and  the  Methodists. 
. .  Religious  instruction  is  now  diffused  throughout  the  Community 
by  preachers  of  every  sect  with  almost  equal  zeal,  tho'  with  very 
unequal  acquirements;  and  at  private  houses  and  open  stations  .  . 
.  The  qualificaions  of  the  Preachers,  too,  among  the  new  sects 
where  there  was  the  greatest  deficiency,  are  understood  to  be 
improving.  On  a  general  comparison  of  the  present  and  former 
times,  the  balance  is  certainly  and  vastly  on  the  side  of  the  present, 
as  to  the  number  of  religious  teachers,  the  zeal  which  actuates 
them,  the  purity  of  their  livers,  and  the  attendance  of  the  people 
on  their  instructions.  It  was  the  Universal  opinion  of  the  Century 
preceding  the  last,  that  Civil  Government  could  not  stand  without 
the  prop  of  a  Religious  establishment,  and  that  the  Christian 
religion  itself,  would  perish  if  not  supported  by  a  legal  provision  for 
its  Clergy.  The  experiences  of  Virginia  conspicuously  corroborates 
the  disproof  of  both  opinions.  The  Civil  Government  tho'  bereft 
of  everything  like  an  associated  hierarchy  possesses  the  requisite 
stability  and  performs  its  functions  with  complete  success;  Whilst 
the  number,  the  industry,  and  the  morality  of  the  Priesthood,  and 
the  devotion  of  the  people  have  been  manifestly  increased  by  the 
total  separation  of  the  Church  from  the  State. 

There  is  no  evidence  that  Madison's  defense  of  religious  liberty  reflected 
any  hostility  to  religion  itself  or  to  its  social  effects.  On  the  contrary,  he 
argued  repeatedly  that  freedom  of  religion  enhanced  both  its  intrinsic 
vitality  and  its  contribution  to  the  common  weal.  He  believed  that 
attitudes  and  habits  nourished  by  the  churches  could  and  did  help 
importantly  to  improve  the  republican  goverrunent.  He  believed  just  as 
strongly  that  complete  separation  of  church  and  state  saved  the  church 
from  the  inevitably  corrupting  influence  of  civil  authority.  From  his  early 
readings  of  the  Memoirs  of  Cardinal  de  Retz  and  observations  of  religious 
persecution  in  Virginia,  he  had  gained  firm  impressions  of  the  ill  effects 
of  any  connection  between  church  and  state. '^  (emphasis  added) 


ibid.,  Ketcham,  p.  166-7. 
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That  any  religious  leader  would  come  before  this  body  to  seek  some  benefit  from  the 
government  for  its  activity  would  do  well  to  heed  the  thoughts  of  Madison  and  turn  away 
from  any  such  request  lest  it  succumb  to  the  ".  .  inevitably  corrupting  influence  of  civil 
authority." 

In  a  modem  factual  setting,  these  lessons  teach  the  benefit  of  strict  neutrality  toward 
religion  in  our  public  institutions.  Under  this  policy,  we  have  many  new  churches  and 
differing  beliefs,  all  nurtured  by  the  shield  of  the  Free  Exercise  Qause  of  the  First 
Amendment  and  allowed  to  grow  unfettered  under  the  protection  from  govenmient 
preference  of  any  religion  guaranteed  by  the  Establishment  Qause. 

Jefferson's  description  in  his  autobiography  perfectly  illusfrates  Justice  Black's  point  that 
".  .a  union  of  government  and  religion  tends  to  destroy  govenmient  and  degrade 
religion."  No  civil  war  was  fought  over  religion  in  the  United  States  as  was  over  slavery. 
Instead,  the  religious  Civil  War  that  taught  the  founding  fathers  the  tragic  folly  of 
government  involvement  in  religious  affairs  was  fought  not  in  America,  but  in  Britain 
between  1638  and  1651.  This  was  the  context  of  the  miscegenation  between  govenunent 
and  religion  that  preceded  the  drafting  of  the  Establishment  Qause. 

Religious  leaders  should  also  shudder  when  government  begins  to  make  religious 
choices.  The  controlling  "strings"  that  come  attached  to  government  benefits  should  rule 
out  any  serious  consideration  of  abandonment  or  weakening  of  the  Establishment 
Clause. 

For  a  final  lesson  of  the  protection  from  bitter  religious  strife  provided  by  the 
Establishment  Clause,  we  need  look  no  further  than  today's  headlines.  Those  who 
would  argue  optimistically  that  we  have  at  last  escaped  from  the  grip  of  history  and  can 
now  permit  some  minor  degree  of  iimocent  partnership  (even  in  the  public  schools) 
between  religion  and  government  need  only  look  at  today's  front-page  stories  from 
Beirut,  Iran,  Iraq,  Northern  Ireland,  Pakistan  and  Central  America  for  reminders  of  the 
tragic  consequences  of  the  entanglement  between  government  and  religion  in  a  modem 
setting. 

There  is  one  final  observation  and  I  make  it  very  carefully  lest  it  be  perceived  as  hostility 
toward  particular  types  of  religion.  A  proposed  constitutional  amendment  that  seeks  to 
protect  the  religious  speech  of  those  who  speak  in  public  by  its  very  nature  discriminates 
against  nonproselytizing  religions  and  in  favor  of  proselytizing  religions  that  are 
compelled  by  religious  directive  to  "spread  the  word"  of  their  beliefs.  It  would  be  a 
foray  into  religious  protection  that  suggests  that  "all  people  are  equal,  just  some  are 
more  equal  than  others." 

Much  of  the  litigation  in  which  I  have  engaged  under  the  Establishment  Qause  was 
brought  on  behalf  of  the  ACLU.  Yet,  I  am  not  an  ACLU  member.  As  such,  I  must  be 
very  careful  when  I  define  its  position.  The  ACLU  is  not  in  opposition  to  or  hostile  to 
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religion.  In  fact,  the  ACLU  has  brought  numerous  cases  where  government  infringed 
upon  the  right  of  free  exercise  of  religion.  Instead,  the  ACLU's  view  is  that  the  best 
position  for  government  with  regard  to  religion  is  neutrality.  Rather  than  being  forced 
to  accommodate  all  religions,  government  should  offer  accommodation  to  none.  No  one 
is  prohibited  from  praying  individually  in  school.  No  one  is  prohibited  from  exercising 
individual  religious  beliefs  on  the  school  grounds  in  a  private  fashion.  There  are  plenty 
of  opportunities  off  campus  for  parents  to  direct  the  religious  training  of  their  children 
and  to  take  their  children  to  the  church  of  their  choice,  not  the  church  or  religious 
preference  chosen  by  school  or  government  officials.  Government  neutrality  toward 
religion  is  a  conservative  notion  that  I  hope  even  those  who  hear  the  siren  call  of 
disestablishment  would  recognize. 

There  are  numerous  other  points  to  be  made,  but  I  do  not  want  to  unduly  burden  the 
Committee.  I  apologize  for  the  extension  of  these  remarks,  but  I  want  to  express  great 
appreciation  for  the  opportunity  that  you  have  granted  in  permitting  my  participation 
today.  I  hope  that  the  result  of  all  these  hearing  will  be  that  we  reaffirm  the  value  and 
worth  of  the  genius  of  the  founders  in  carefully  crafting  a  principle  of  freedom  that  I 
hope,  remains  untouched  for  at  least  another  203  years. 

For  the  reference  of  the  Committee,  I  also  make  available  a  copy  of  Madison's 
Memorial  and  Remonstrance  Against  Religious  Assessments  and  An  Act  for 
Establishing  Religious  Freedom  authored  by  Thomas  Jefferson  and  Passed  in  the 
Assembly  of  Virginia  in  the  Beginning  of  the  year  1786.  These  are  seminal  documents 
of  the  circumstances  of  religious  disestablishment  at  the  time  of  the  passage  of  the  Bill 
of  Rights.  If  I  can  be  of  any  further  service  to  this  Committee,  please  do  not  hesitate 
to  contact  me. 
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Proposed  Language  for  Religious  Equality  Amendment 

In  order  to  secure  the  alienable  right  of  the  people  to  acknowledge  God 
according  to  the  dictates  of  conscience: 

Section  I.  Neither  the  Un'ted  States  nor  any  state  shall  abridge  the  freedom  of 
any  persons  or  group,  including  students  in  public  schools,  to  engage  in  prayer  or  other 
religious  expression  in  circumstances  in  which  expression  of  a  noru-eligious  character 
would  be  permitted,  nor  deny  benefits  to  or  otherwise  discriminate  against  any  person 
or  group  on  account  of  the  religious  character  of  their  speech,  ideas,  motivations,  or 
identity. 

Section  n.  Nothing  in  the  Constitution  shall  be  construed  to  forbid  the  United 
States  or  any  state  to  give  public  or  ceremonial  accommodation  to  the  religious  heritage, 
beliefs,  or  traditions  of  its  people. 

Section  III.  The  exercise,  by  the  people,  of  any  freedoms  under  the  First 
Amendment  or  under  this  amendment  shall  not  constitute  an  establishment  of  religion. 
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The  Hearings  of  the  Committee  On  the  Constitution  of  the  House  Judiciary  Committee,  held  on 
Friday,  July  14, 1995,  at  Oklahoma  City 
Testimony  of  David  Bartonon  the  Religious  Liberties/School  Prayer  Amendment 
First:  Why  is  the  Amendment  needed? 

Although  there  is  a  seemingly  countless  myriad  of  cases  to  illustrate  why  an  Amendment  is  needed,  I 
believe  that  one  of  the  more  succinct  ones  occurred  this  past  May  5th  in  the  case  Jane  Doe  v.  Santa  Fe 
Independent  School  District.  In  ruling  on  graduation  exercises,  federal  judge  Samuel  Kent  declared: 

Th[is]  Court  will  allow  ...  a  typical  nondenominational  prayer  which  can  refer  to  God  or  the 

Almighty The  prayer  must  not  refer  to  a  specific  deity  by  name,  whether  it  be  Jesus,  Buddha, 

Mohammed,  the  Great  God  Sheba,  or  anyone  else.  And  make  no  mistake,  the  Court  is  going  to 
have  a  United  States  marshal  in  attendance  at  the  graduation.  If  any  student  offends  this  Court, 
ihai  student  will  be  summarily  arrested  and  will  face  up  to  six  months  incarceration  ...  for 
contempt  of  Court.  ' 

It  is  amazing  that  in  America  the  mention  of  a  specific  deity  can  result  in  a  six-month  jail  term.  It  is  to 
hall  rulings  such  as  this  that  the  Amendment  is  needed. 

Second:  What  should  be  the  eoal  of  the  Amendment? 

1  believe  that  the  goal  of  the  Amendment  should  be  to  restore  what  was  originally  intended;  very 
simply,  to  leave  decisions  on  religious  expressions  in  the  hands  of  the  citizens.  As  Thomas  Jefferson 
explained  on  no  less  than  four  different  occasions: 

In  matters  of  religion,  1  have  considered  that  its  free  exercise  is  placed  by  the  Constitution 
independent  of  the  powers  of  the  general  [federal]  government.  ^ 

In  the  past  four  or  so  decades,  America  has  moved  far  afield  from  that  original  plan.  In  1948  in 
McCollum  V.  Board  of  Education— ihe  Court's  first  ruling  restricting  student  rehgious  expressions. 
Justice  Jackson  noted  that  the  Court  had  now  assumed  "the  role  of  a  super  board  of  education  for  every 
school  district  in  the  nation."  ^  In  1989  in  Allegheny  v.  ACLU,  Justice  Kennedy  complained  of  the 
Court's  role  "as  a  national  theology  board."  "  I  believe  that  it  is  time  that  the  Coun  was  moved  away 
from  Its  role  of  "a  national  theology  board"  and  a  "super-board  of  education." 

In  numerous  arenas  it  has  been  proven  that  the  federal  "one  size  fits  all"  approach  is  inadequate,  and 
perhaps  in  no  arena  is  thai  more  apparent  than  religious  libenies.  This  Amendment  should  de-federalize 
the  regulation  of  religious  expressions. 

Finally:  Which  position  should  prevail? 

Certainly,  whatever  may  be  the  outcome  of  the  debate  over  this  Amendment,  only  one  side  will 
prevail.  I  believe  Thomas  j'efferson  accurately  identified  that  side  when  he  declared: 

The  will  of  the  majority  [is]  the  natural  law  of  every  society  [and]  is  the  only  sure  guardian  of  the 
rights  of  man. ' 
In  the  arena  of  religious  expressions,  the  Court  has  moved  America  away  from  this  natural  law;  this 
was  made  clear  by  federal  judge  Francis  Boyle,  who  originally  presided  over  the  Ue  v.  Weisman  case 
Although  he  apparently  had  desired  to  permit  graduation  invocations  and  benedictions,  he  knew  he  had 
neither  the  liberty  nor  the  power  to  set  aside  Supreme  Court  precedent.  Consequently,  after  a  review  of 
the  case  law  of  the  Supreme  Court  for  the  past  three  decades,  he  had  been  forced  to  conclude: 

[T|he  Constitution  as  the  Supreme  Court  views  it  does  not  permit  it  [prayer].  .  .  .  Unfortunately, 
in  this  instance  there  is  no  satisfactory  middle  ground.  .  .  .  Those  who  are  anti-prayer  have  thus 
been  deemed  the  victors.  * 
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